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PREFACE. 


The  present  volume  completes  the  Illustration  of  the  Law  of 
Land  Rights.  The  Author's  object  has  been  to  systematize 
the  Leading  Judgments  of  the  Court.  In  discoursing  on  the 
past  history,  present  state,  and  future  prospects  of  the  Law  in 
America,  Mr.  Story  observes, — "  The  mass  of  the  Law  is  accu- 
mulating with  an  almost  incredible  rapidity,  and  with  the 
accumulation  the  labour  of  Students  as  well  as  Professors  is 
seriously  augmented.  It  is  impossible  not  to  look  without 
some  discouragement  upon  the  ponderous  volumes  which  the 
next  half  century  will  add  to  the  groaning  shelves  of  our 
Jurists.  The  habits  of  generalization  which  will  be  acquired 
and  perfected  by  the  liberal  studies  which  I  have  ventured  to 
recommend,  will  do  something  to  avert  the  fearful  calamity 
which  threatens  us  of  being  buried  alive,  not  in  the  catacombs, 
but  in  the  labyrinths  of  the  law." 

By  separating  the  Leading  Cases  in  the  Law  from  the  accu- 
mulated mass  of  Decisions,  it  is  hoped  that  the  labours  both  of 
the  Student  and  the  Practitioner  may  be  lessened.  The  Work, 
however,  is  far  from  being  intended  as  one  of  reference  merely. 
Its  characteristic  feature  is  that  of  "  teaching  by  examples." 
A  continuous  perusal  of  it,  therefore,  it  is  hoped,  may  prove 
profitable  to  all  who  are  desirous  of  being  deeply  grounded  in 
the  Law  of  Real  Property  in  Scotland.  To  the  legal  Student 
there  can  be  no  more  instructive  reading  than  the  Leading 
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RESERVED  RIGHTS  IN 
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SECTION  L-RESERVED  REAL  BURDENS. 


LEADING  CASES 
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LAW  OF  SCOTLAND. 


A  Reserved  Real  Burden  must  be  precise  in  the  amount  of  the  sum, 
and  in  the  name  of  the  Creditor,  must  be  declared  a  burden  on  the 
Lands  and  not  on  the  Dispones  merely,  and  must  also  be  engrossed 
in  the  Sasine  by  which  the  burdened  Estate  is  conveyed. 

I.— MACKENZIE  v.  LOVAT. 

In  1715  the  estate  of  Lovat,  the  property  of  Alexander  Mac-  April  i,  1721. 
kenzie  of  Fraserdale,  was  forfeited  on  account  of  his  being  ^mIttve, 
engaged  in  the  Rebellion  of  that  year.  In  1716  Lord  Lovat 
received  a  grant  of  the  estate  from  the  Crown  in  consideration 
of  his  zeal  and  services  in  repressing  that  Rebellion.  Lord 
Lovat  having  entered  into  possession  of  the  estate,  the  tenants 
brought  an  action  of  multiplepoinding,  in  which  Lord  Lovat 
and  the  creditors  of  Alexander  Mackenzie  were  called.  The 
creditors  contended  that  they  could  not  be  prejudiced  by  any 
grant  from  the  Crown  of  the  single  and  liferent  escheat  of  their 
debtor. 

The  Court  Found,  "  That  the  rents  of  the  lands  were  subject  JinwinniT. 
to  the  debts  and  diligences  of  the  creditors."  ^'''  ^®'  ^^^^* 

Lord  Lovat  having  appealed,  "  It  was  Ordered  and  Adjudged  i^^*"^  ^ 
that  the  interlocutors  complained  of  should  be  reversed,  but  April  4, 1719. 

VOL.  III.  A 


I 
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2  RESERVED  RIGHTS  IN  THE  TRANSMISSION  OF  LAND. 

Maokknzib    tliat  such  debts  of  the  creditors  of  the  said  Alexander  Mac- 

r. 

UiVAT,      kenzio  as  were  real,  and  did  by  the  law  of  Scotland  affect  the 
1721.       estate  in  (juostion  at  the  time  of  the  forfeiture  of  the  liferent 

escheat,  be  charged  on  the  said  estate  in  due  course,  according 

to  the  said  law." 

The  (luestion  then  arose  w^hat  debts  were  real,  and  affected 
the  forfeited  estate. 

The  estate  of  Lovat  was  purchased  by  Roderick  Mackenzie 
of  Prostonhall,  one  of  the  Senators  of  the  College  of  Justice. 
His  son,  Alexander  Mackenzie,  the  attainted  party,  married 
Amelia,  sometime  styled  Baroness  of  Lovat,  daughter  of  Hugh 
Lord  Lov«it.  In  1 706  Lord  Prestonhall  convej^ed  the  lands,  by 
a  deed  of  entail,  to  his  son  Alexander  in  liferent ;  whom  fail- 
ing, to  Hugh,  styled  Master  of  Lovat,  his  son,  and  the  heirs- 
male  of  his  body  in  fee.  The  deed  provided  "  that  the  said 
Alexander  Afackenzie,  his  liferent,  and  the  other  heirs  their  fee, 
sJiould  bo  affected,  and  stand  burdened  with  the  payment  of 
all  the  lawful  debts,  and  to  the  performance  of  all  the  deeds 
that  the  said  Roderick  Alackenzie  should  happen  to  be  bound 
in  or  obliged  to  perform  at  the  time  of  his  decease  by  bond, 
or  any  other  manner  of  way  whatsoever."  A  charter  was 
obtained  in  terms  of  this  entail,  upon  which  infeflment  fol- 
lowed. 

Lord  Prt^stonhall  died  in  1708.  In  1717  Alexander  Mac- 
konzio  of  Gairlooh,  to  whom  Lord  Prestonhall  was  indebted  by 
bond,  obtained  a  decree  of  declarator  and  adjudication,  declar- 
ing the  liferent  of  Alexander  Mackenzie,  the  forfeiting  party, 
and  the  fee  of  Hugh  ^Faster  of  Lovat,  and  the  lands  them- 
solvos,  subject  to  the  |viyment  of  what  was  due  on  the  bond, 
amounting  to  X613:2  Scoti«,  This  decree  was  obtained  after 
the  dates  of  the  forfeiture  and  the  gift  of  the  liferent  escheat 
in  Lorvl  Lovat  s  favour.  In  virtue  of  this  adjudication.  Alex- 
1 1  anvler  Mackenzie  of  GairUx^h  brought  an  action  of  maills  and 

duties-  In  this  action  Lonl  Lovat  api^areii  and  objected,  that 
the  clause  in  the  entail  did  not  make  the  debts  of  Lord  Pres- 
tonhall n\-d  chiirgos  ujxni  the  estate. 

AMrwtxtnvR      Pi.KAPKD  FOR  THK  PrRSVER. — The  dcbti^  of  the  crantcr  were 
rv 
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certainly  real  by  the  express  words  of  the  clause  in  the  deed  of    Mackenzie 
settlement.     The  liferent  of  Alexander  Mackenzie  and  the  fee       Lovat. 
of  the  Master  of  Lovat  are  declared  subject  to  the  payment  of       1721. 
all  the  granter's  debts.     By  the  law  and  practice  of  Scotland 
this  is  the  proper  mode  of  burdening  conveyances  of  lands  with 
debts  due  to  third  parties,  so  as  to  make  these  debts  real.     By 
following  this  mode  a  preference  is  given  to  the  creditors  of  the 
disponer  over  the  creditors  of  the  disponee. 

The  creditors  in  the  debts  so  burdening  the  infeftment  of  the 
disponee  have  no  access  to  the  rents,  it  is  true,  without  an  ad- 
judication, that  being  the  legal  mode  of  obtaining  possession. 
The  debts,  however,  are  burdens  upon  the  infeftment ;  and  when 
an  adjudication  is  led  upon  them,  the  adjudger  has  immediate 
access  to  the  rents,  and  will  be  preferred,  not  according  to  the 
date  of  the  adjudication,  but  according  to  the  date  of  the  in- 
feftment burdened.  All  infeftments,  or  real  rights  granted  after 
the  infeftment  of  property,  although  before  the  date  of  the  ad- 
judication, will  be  postponed  to  the  debts  burdening  the  infeft- 
ment of  property,  the  debts  being  real  from  the  date  of  the 
infeftment  burdened. 

Pleaded  for  the  Defender. — The  general  clause  in  the  en-  akqument  fob 
tail  could  not  make  the  debt  due  to  the  pursuer's  father  a  real 
charge  on  the  estate  at  the  time  of  the  forfeiture.  The  debt  is  not 
mentioned  in  the  settlement ;  and  at  the  time  of  the  forfeiture 
the  pursuer  was  not  entitled  to  bring  any  real  action  against 
the  estate.  If  general  clauses  of  this  nature  should  obtain  a 
contrary  construction,  no  purchaser  of  land  in  Scotland  would 
be  safe. 

The  Lord  Ordinary  Found,  "  That  the  said  Lord  Prestonhall  interlocutor  of 
having  conveyed  the  estate  to  Mr.  Mackenzie,  the  forfeiting 
person,  with  the  burden  of  his  debts,  and  the  said  burden  being 
repeated  both  in  the  procuratory  of  resignation  and  precept  of 
sasine,  the  said  Lord  Prestonhall's  debts  are  real,  and  preferable 
to  the  debts  and  deeds  of  Mr.  Mackenzie  ;  and  that  Alexander 
Mackenzie  was  creditor  to  Lord  Prestonhall  by  virtue  of  the 
instructions  in  process  before  the  date  of  the  entail,  and  there- 
fore preferred  him  to  Lord  Lovat,  the  grantee.'^ 
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Mackenzie 
r. 

LOVAT. 


The  defender  having  reclaimed,  the  Court  "  Adhered." 

The  defender  having  appealed  to  the  House  of  Lords,  "  It 
was  Ordered  and  Adjudged,  that  so  much  of  the  interlocutors 
complained  of  as  decree  the  debts  claimed  by  and  on  the  behalf 


1721. 
Judgment. 
Dec.  24,  1719. 
Judgment. 

April  1, 1721.  *  of  Alexander  Mackenzie  of  Gairloch  be  reversed." 


1.  In  the  case  of  Duff  v.  Gor- 
don, April  21,  1721,  Sir  Alexan- 
der Innes,  in  1707,  conveyed  his 
lands  of  Cuxton  to  his  eldest  son 
George,  with  and  under  the  bur- 
den always  of  payment  of  all  the 
lawful  debts  contracted,  or  to  be 
contracted  by  him,  and  particu- 
larly the  payment  of  his  younger 
children's  provision.  All  these 
debts  and  provisions  the  said 
George  Innes  became  bound,  by 
his  acceptation  of  the  right,  to  sa- 
tisfy in  the  same  manner  as  if 
they  were  specially  set  down,  and 
in  the  same  manner  as  Sir  Alex- 
ander was  bound;  and  with  and 
under  these  burdens,  provisions, 
and  conditions,  the  right  and  dis- 
position was  declared  to  be  granted 
and  accepted,  and  no  otherwise. 
In  1712  Sir  George  Innes,  after 
his  father'^s  death,  sold  the  lands 
to  Mr.  Duff,  who  applied  part  of 
the  price  in  the  discharge  of  such 
debts  as  appeared  from  the  records 
to  be  charged  on  the  estate,  and 
he  paid  the  remainder  of  the  price 
to  Sir  George.  In  1719  Mr.  Gor- 
don, the  pursuer,  having  acquired 
right  by  assignation  to  certain 
bonds  executed  by  Sir  Alexander, 
brought  an  action  against  the  son 


of  Sir  George,  and  concluded  to 
have  the  lands  of  Cuxton  adjudged 
to  him  in  satisfaction  of  his  debt. 
Mr.  Duff  appeared  as  a  defender, 
and  stated  that  he  had  purcliased 
the  lands  for  a  valuable  consider- 
ation without  notice  of  the  bonds 
claimed  upon,  and  that  none  of 
them  had  been  put  upon  record 
till  six  years  after  his  purchase. 
The  Court,  December  2,  1719, 
"  found  that  the  debts  were  a  real 
burden  upon  the  subjects  dispon- 
ed." The  defender  appealed  to  the 
House  of  Lords,  and  pleaded — 
Purchasers  are  always  safe  by  the 
law  of  Scotland,  when  no  debt  or 
encumbrance  upon  the  land  to  be 
purchased  appears  upon  record. 
The  general  clause  in  the  disposi- 
tion, subjecting  the  son  to  the  pay- 
ment of  the  father's  debts,  could 
be  no  notice  to  the  purchaser  what 
these  debts  were,  since  they  were 
neither  upon  record,  nor  particu- 
larly mentioned  in  the  deed,  which 
ought  to  be  done  when  debts  are 
intended  to  be  made  a  real  charge 
upon  the  estate.  The  payment  of 
the  debts  are  directed  upon  the 
disponee,  and  not  upon  the  subject 
disponed.  The  words  of  the  deed 
are, — "  That  the  grantee  shall  be 
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subject  to  tlie  payment  of  the  debts 
in  tlie  same  manner  as  the  granter 
himself  was."  The  granter  was 
only  boand  personally.  The  debts, 
therefore,  being  no  real  burden  on 
the  lands  in  his  person,  they  can- 
not be  so  in  the  person  of  his  son. 
2.  The  following  entry  is  taken 
from  the  Journal  of  the  House  of 
Lords : — "  The  Counsel  for  the 
appellant,  William  DuflF,  having 
opened  the  matter  of  his  appeal, 
and  shown  ^  that  the  complaint  of 
the  interlocutors,  finding  the  bond- 
debts  in  question  real  burdens  on 
his  estate,  is  founded  upon  a  point 
already  adjudged  by  this  House,' 
the  Counsel  for  the  respondent, 
George  Gordon,  admitted  it  to  be 
so,  and  therefore  would  not  enter 
into  the  defence  of  the  said  inter- 
locutors ;  and  farther  declaring, 
*  that  he,  looking  upon  the  rever- 
sal of  these  interlocutors  to  put  an 
end  to  the  whole  contest  between 
tlie  parties  to  these  appeals,  de- 
clined to  trouble  the  House  with 
arguments  in  support  of  the  bonds 
in  question  against  the  interlocu- 
tors complained  of  by  the  appeal 
of  the  said  George  Gordon.' 
Wherefore  the  Counsel  for  the 
said  William  Duff  prayed  *  that 
the  appeal  of  the  said  George  Gor- 
don be  dismissed.**  And  upon  due 
consideration  had  of  what  was  of- 
fered on  either  side  in  the  said 
causes,  it  is  ordered  and  adjudged, 
that  the  said  interlocutor  of  the 
2d  of  December  1719,  finding  the 
bond-debts  real  burdens  upon  the 
estate  in  question,  and  the  inter- 
locutor of  the  1st  of  January  fol- 
lowing in  affirmance  thereof,  be 
reversed,  and  that  the  petition  and 


appeal  of  George  Gordon,  com- 
plaining of  the  said  interlocutor  of 
the  13th  and  25th  of  February 
1720-1,  and  the  interlocutor  of  the 
9th  of  June  last,  in  affirmance 
thereof,  be  dismissed,  without  pre- 
judice to  any  demands  the  said 
appellant,  George  Gordon,  may 
have  upon  the  two  bonds  in  ques- 
tion against  any  other  person  be- 
side the  said  William  Duff,  the  ori- 
ginal appellant." — House  of  Lords' 
Journal, 

3.  In  the  case  of  the  Creditors  of 
M*Lellan,  July  1734,  M^Lellan 
settled  his  estate  upon  his  younger 
brother,  declaring  that  these  pre- 
sents were  granted  "  with  the  bur- 
den of  all  my  just  and  lawful  debts 
contracted,  or  to  be  hereafter  con- 
tracted be  me."  On  a  competi- 
tion  afterwards  arising  between  the 
creditors  of  the  disponee  and  those 
of  the  disponer,  the  Court  found 
that  the  burden  was  not  real  upon 
the  lands,  and  preferred  the  credi- 
tors of  the  disponee.  In  reference 
to  the  cases  now  given,  Erskine 
observes, — "  A  clause,  charging 
the  lands  contained  in  the  grant 
with  the  disponer's  debts  in  gene- 
ral terms,  without  mentioning  the 
names  of  the  creditors,  was,  by  re- 
peated decisions,  in  the  cases  of  the 
creditors  of  Lovat,  Cuxton,  and 
Kersland,  adjudged  to  constitute  a 
real  burden  on  the  lands  disponed, 
in  consequence  of  the  right  com- 
petent to  all  proprietors,  of  dispos- 
ing of  their  property  under  such 
conditions  and  limitations  as  they 
shall  judge  proper.  But  two  of 
those  judgments  having  been  re- 
versed by  the  House  of  Lords,  the 
Court  of  Session  did,  in  July  1734, 
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Creditors  ofM'Lellan,  (not  report-  chaser  cannot,  by  the  strictest  in- 

e(l,)an(l  by  several  later  decisions,  quiry,  know  who  the  creditors  in 

alter  their  former  rule,  upon  this  that  burden  are,  so  as,  by  a  propei 

princi[)le,  that  no  perpetual  un-  process,  to  force  the  production  oi 

known  encumbrance  ought  to  be  their  grounds  of  debt,  in  order  to 

created  on  lands,  because  the  pur-  clear  it  oft?' — Erakiney  2,  3,  50. 


II.— BROUQUTON'S  CREDITORS  v.  GORDON. 


.  JimoiH).  i7ao.       Ill  1710  Sir  David  Murray  of  Stanhope,  in  the  marriage- 

'  Nahhativh.   contract  of  his  eldest  son  Alexander,  disponed  the  lands  of 

Kroughton  to  him,  "  with  the  express  burden  of  payment  to 
I  the  said  David  o^Iurray  his  creditors,  of  the  haill  debts  and 

!  sums  of  money  duo  by  him  to  them,  and  contained  in  a  parti- 

,  culnr  list  and  inventory  of  the  said  debts :  as  also  with  the 

bunion  of  imyment  to  the  siud  Sir  David  his  children,  of 
the  respeotivo  provisions  and  portions  gi'anted  by  the  said  Sir 
David  to  thom,  all  particularly  set  down  in  the  foresaid  list 
and  inventory  subscril>ed  by  the  said  Sir  David  and  the  said 
Alexander  Murray  s  of  the  date  of  these  presents."  The  list 
and  inventory  of  the  debts  and  provisions  were  registered  in 
the  iHKiks  of  Council  and  Session. 

Sir  Alexander  ^klurrav  thereafter  sold  the  lands  to  John 
Douglas,  unolo  to  the  Earl  of  March.  As  Mr.  Douglas  died  en- 
cun\lvred  with  groat  debts,  the  Earl  of  ilarch,  as  his  apparent 
heir.  n\ist\l  antl  oarrioil  through  a  judicial  sale  of  the  lands. 
Thov  wore  inirv*h;\5od  bv  John  Murray,  a  son  of  Sir  David  bv  a 
5>0\vud  marriage.  Mr.  ifurray  raisoil  an  action  of  multiplepoind- 
ing  of  the  prioo,  in  which  action  Mr.  Robert  Gordon  compeared 
as  a  ortvliior  of  Sir  David  Murn^y,  in  respect  of  a  provision  of 
7000  morks  cranievl  bv  him  to  his  dauvrhter  Ann,  whom  ilr. 
Gorviou  had  marrioii,  and  which  provision  was  included  in  the 
hs;  auvl  inventory  tmder  burden  of  which  the  lands  had  been 
ivnvovexi  bv  Sir  David  to  his  eldesst  son.  Mr.  Gordon  claimed 
to  K^  i^rvtorre^l  to  the  ortviitors  of  Mr.  Doiudas.  on  the  srround 
tK^;  the  chilvirenV  prv^visions  were  real  burvloiis  on  the  lands, 
and  werv  thervtoro  oftVvtual  against  the  debis  and  deeds  of  Sir 
Alexai^xior,  or  those  deriving  risrfit  frwu  him. 


i)\ 


RESERVED  REAL  BURDEN.  7 

Pleaded  for  Mr.  Gordon. — From  the  conception  of  the  ^cb^itom* 
clause  in  the  contract  of  marriage  the  burden  is  really  conceiv-         «. 

ed.    It  is  insert  in  the  procuratory  of  resignation,  and  the  lands      ' 

are  declared  expressly  to  be  resigned  with  the  burden  of  the  ^^^^^'^^^  j.^^ 
debts  and  the  children's  provision,  conform  to  the  list  subscribed  Mb.  Gordon. 
by  Sir  David  and  his  son.  No  infeftraent  could  proceed  with- 
out reference  to  that  hst,  nor  could  any  purchase  be  regularly 
made  without  the  purchaser  obtaining  the  list  of  debts  with  the 
progress.  The  purchaser  therefore  could  not  pretend  ignorance 
of  the  list  or  the  extent  of  the  burden  contained  in  it.  Accord- 
ing to  the  former  rule  of  law,  a  general  burden  of  all  the  dis- 
poner's  debts  imposed  upon  the  disponee's  right  to  the  lands^ 
was  effectual  against  all  the  onerous  creditors  of  the  disponer  or 
purchaser  from  him.  This  rule  has  been  receded  from  with 
respect  to  general  burdens,  because  it  was  thought  to  exeem  the 
stibject  from  commerce,  and  to  render  the  records  useless,  as  it 
was  impossible  either  from  them,  or  from  the  right  itself,  to  dis- 
cover the  extent  of  the  burden.  But  in  the  present  case  the 
burden  is  not  general  but  special,  having  been  rendered  so  by 
the  reference  to  the  subscribed  list  of  the  debts  and  the  chil- 
dren's provisions.  That  list  every  purchaser  ought  to  have  pos- 
sessed himself  of  at  making  the  purchase,  as  well  as  with  the 
progress  of  titles.  The  children's  provision  are  therefore  real 
burdens,  and  preferable  to  all  the  debts  and  deeds  of  Sir  Alex- 
ander Murray,  and  those  deriving  right  from  him. 

Pleaded  for  the  Creditors. — The  lands  of  Broughton  were  arodment  for 
sold  by  Sir  Alexander  Murray  to  Mr.  Douglas,  freely  and  ab- 
solutely, without  any  reservation,  provision,  or  condition  what- 
ever. The  creditors  of  Mr.  Douglas  have,  therefore,  no  concern 
with  the  conditions  contained  in  the  conveyance  by  Sir  David 
to  his  son.  From  the  conception  of  the  contract  of  marriage. 
Sir  David's  debts  and  the  provision  to  the  children  are  not  made 
real  burdens  on  the  estate,  but  only  personal  burdens  on  the 
disponee.  The  disponer  trusted  to  the  faith  of  the  disponee, 
and  reserved  no  right  in  the  lands  disponed  for  security  and 
payment  of  the  debts  and  provisions.  Nothing  more  is  import- 
ed by  the  different  clauses  of  the  deed,  than  that  the  said  bur- 
den on  the  disponee  shall  be  narrated  in  the  infeftments  and 
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Bbooqbviii*8  resignations,  but  not  that  the  provision  to  pay  the  same  should, 
r.         by  the  resignation  and  infeflments,  become  burdens  on  the 
^!^^'     lands. 

1789.  ]}^^.  farther,  the  debts  and  provisions  are  not  specified  in  the 

contract,  nor  in  the  precept  of  sasine  granted  to  Sir  Alexander, 
nor  in  any  infeftment  that  has  followed  thereupon.  These 
debt5  and  provisions  are  only  referred  to  as  contained  in  a  list, 
but  the  list  is  not  inserted  in  any  of  the  said  deeds,  A  pur- 
chaser from  the  proprietor  of  a  real  estate  who  is  infeft  thereon, 
is  not  obliged  to  go  farther  than  the  public  records  in  order  to 
know  the  burdens  and  provisions  that  afiect  the  estate.  He  is 
therefore  not  concerned  with  any  reference  not  contained  in  the 
deed  itself,  nor  duly  recorded.  Recording  the  list  of  debts  and 
provisions  in  the  Register  of  the  Session  is  not  sufficient ;  it 
ought  to  have  been  recorded  in  the  Register  of  Sasines  and  Re- 
versions, in  onler  to  be  sustained  as  a  real  burden  on  the  lands 
on  which  the  sasine  was  taken.  That  is  the  onlv  reodster  which 
people  actually  do,  or  are  bound  to  search,  for  the  purpose  of 
ascertaining  real  bunlens.  With  the  Register  of  Session  they 
have  nothing  to  do,  it  serves  only  for  registration  of  diligence 
or  for  conservation. 

The  Court  Found,  "  That  the  clause  in  the  contract  of  mar- 
riage burdening  the  lands*  and  the  resignation  therein  men- 
tioned, bunlening  the  lands  with  payment  of  Sir  David 
Murray's  debts,  contained  in  a  list  and  inventory  thereof, 
neither  expn^sse^l  in  the  contract  of  marriage  aforesaid,  nor  re- 
gist  oreil  in  the  Register  of  Sasines  and  Reversionss.  does  not  ren- 
der the  debts  in  question  a  real  burden  upon  the  lands  conveyed 
bv  Sir  David  Murrav  to  his  son  Alexander  bv  the  said  con- 
tract  of  marriage," 

smmh*  ivct-  Ta^rd  Elchiks  in  the  notes  to  bis  Decisions  observes. — "  I  was 
^T'  "^  **"  in  the  Outer^House  when  this  cause  was  advised,  and  I  am  told 
the  Lonls  pnnty  unanimously  found  these  cbildren's  provi- 
sions weiv  not  real  burdens,  I  am  also  told  the  grounds  were 
two :  fVr;rf>  That  the  disjx>ation  was  not  with  the  burden  of 
these  debts,  but  with  the  bunion  of  payment  of  debts,  and  this 
s  Amistott  s  opinion,  but  the  majority  were  not  of  that  opinion. 


ao,  17». 
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The  second  was,  That  this  list  of  debts  was  not  inserted  in  qremio  Broughton^s 

O&SDITORfl 

of  tlie  disposition,  nor  registered  in  the  Register  of  Sasines,  but         v. 
only  in  the  Books  of  Session.     This  deserves  to  be  well  con-     ^^^^^^' 
sidered."  1789. 

Lord  Kilkerran  in  his  Decisions  observes, — "  A  father  hav-  Kiikeiran's 
ing  disponed  his  estate  to  his  eldest  son  in  his  contract  of  mar-  888. 
riage,  with  the  burden  of  his  debts  in  general,  as  contained  in 
a  list  or  inventory  therein  referred  to,  the  general  burdening 
clause  was  also  engrossed  in  the  procuratory  of  resignation,  and 
the  list  registered  in  the  Books  of  Session.  It  was,  notwith- 
standing, found  that  the  particular  debts  not  being  expressed 
in  the  contract,  nor  the  list  registered  in  the  Register  of  Sasines 
and  Reversions,  the  said  clauses  in  the  contract  and  procura- 
tory of  resignation  did  not  render  these  debts  real  burdens 
upon  the  lands  conveyed  by  the  father  to  the  son." 

Lord  Monboddo  in   his  Decisions  observes, — "  The  Lords  Brown's  Supp., 

vol  V  D  666* 

found  unanimously,  that  the  debts  were  not  real,  but  they  dif- 
fered as  to  the  ratio  decidendi,  Arniston  thought  that  the 
words  in  the  disposition  did  not  imply  a  real  burden  upon  the 
estate,  but  only  imposed  a  personal  obligation  upon  the  dis- 
ponee  ;  that  the  father  could  never  mean  to  make  his  debts 
real  which  were  before  personal,  but  only  to  bind  his  son,  who 
had  got  his  estate,  to  relieve  him  of  his  debts.  And  it  was 
upon  this  he  founded  the  decision.  But  the  rest  of  the  Lords 
were  of  opinion,  that  the  words,  in  themselves,  did  impose  a 
real  burden,  but  that,  in  this  case,  as  the  debts  were  not  in- 
serted in  the  disposition  or  sasine,  nor  the  list  referred  to  re- 
gistered in  the  Register  of  Sasines,  therefore  there  was  no  real 
burden  ;  because,  if  it  was  otherwise,  the  lands  would,  in  some 
measure,  be  exeemed  from  commerce,  and  the  records  rendered 
useless  as  to  them,  because  it  would  be  impossible  to  discover 
from  them  what  burdens  affected  the  lands  ;  so  that  no  pur- 
chaser could  safely  buy  them,  nor  creditor  lend  them  upon  the 
faith  of  them." 
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III.— ALLAN  V,  CAMERON'S  CREDITORS. 

May  15, 1781.  John  Cameron  conveyed  his  estate  to  his  eldest  son  Richard, 
Narkativjb.  under  condition  that  he  should  pay  all  his  debts,  and  make 
payment  to  Janet  Allan,  -his  mother,  of  the  different  liferent 
annuities,  amounting  in  all  to  £lOO,  provided  to  her  by  her 
contract  of  marriage,  and  by  a  bond  of  the  same  date  with  the 
disposition,  and  likewise  pay  to  the  younger  children  the  several 
sums  provided  to  them,  in  a  bond  of  provision  executed  in  their 
favour,  also  of  the  same  date  with  the  disposition.  The  bur- 
dens and  provisions  were  appointed  to  be  engrossed  in  the  in- 
feftment,  and  they  were  accordingly  specified  in  the  instrument 
of  sasine. 

A  competition  ensued  between  the  creditors  of  Richard 
Cameron  on  the  one  hand,  and  his  mother,  brother,  and  sisters, 
on  the  other — the  latter  contending  that  their  respective  pro- 
visions were  real  burdens  on  the  lands,  and  entitled  to  a  pre- 
ference over  the  other  creditors. 

ARauMiRT  FOR      Pleaded  for  THE  WiDow  AND  CHILDREN. — To  constitute  a 

Widow  and 

Childrkn.  real  burden  upon  lands  by  any  condition  or  quality  annexed  to 
the  grant,  the  law  requires  no  precise  form  of  words.  It  is 
enough  that  the  intention  of  the  granter  to  burden  the  subject 
of  the  grant,  or  the  right  of  the  granter  to  the  subject,  as  well 
as  the  granter  himself  personally,  is  expressed  in  such  a  way 
that  the  deed  and  the  record  may  give  notice  to  all  who  deal 
with  the  granter,  that  the  property  is  preferably  burdened,  to 
whom  and  for  what  sum. 

In  the  present  case  these  requisites  concur.  The  disposition 
burdens  the  disponee  with  the  wife's  annuity  and  the  chil- 
dren's provision,  and  appoints  these  burdens  to  be  engrossed  in 
the  infeftment.  It  is  impossible  to  put  any  other  construction 
upon  this  appointment  than  that  the  lands  were  meant  to  be 
burdened.  Nor  could  any  person  who  examined  the  deed  or 
the  record  imagine  that  these  provisions  were  not  constituted 
real  burdens.  If  real  burdens,  they  must  of  course  operate  in 
preference  over  the  debts  contracted  by  the  disponee. 

The  security  of  the  records  will  not  be  invalidated  by  the 
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pursuers'  claim  being  sustained.    The  security  of  the  records  de-       Allan 
pends  on  the  infeftment,  and  in  the  present  case  the  burdens    Cameron's 
and  provisions  are  accurately  and  precisely  specified  in  the  in-      *^J^«»- 
strument  of  sasine  as  ordered  by  the  disposition.    The  defender       ^'^®^' 
therefore  cannot  say  that  they  were  misled  by  the  records,  for 
'whoever  contracted  with  the  disponee  on  the  faith  of  his  real 
property,  must  have  seen  that  it  stood  preferably  burdened  in 
favour  of  the  pursuers. 

Pleaded  for  the  Disponee's  Creditors. — Two  things  are  ABarMrar  for 
requisite  by  the  law  of  Scotland  to  create  a  real  burden  upon  cb^itor8. 
land.  The  Jirst  is,  that  the  burden  be  so  expressed  in  the  deed 
as  clearly  to  denote  a  burden  upon  the  lands,  and  not  merely 
to  create  a  personal  obligation  on  condition  of  payment  directed 
against  the  disponee.  The  second  requisite  is,  that  the  burden 
be  specially  engrossed  in  the  procuratory  of  resignation  or  pre- 
cept of  sasine,  which  are  the  warrants  for  infeftment,  and  also 
in  the  instrument  of  sasine  itself. 

No  unknown  or  indefinite  encumbrance  can  be  created  on 
lands,  so  as  to  have  the  eflfect  of  a  real  security,  in  competition 
with  creditors  and  singular  successors,  whatever  the  intention 
of  the  disponer  may  have  been.  In  the  present  case  the  bonds, 
and  annuity,  and  provision,  of  themselves  were  personal  deeds, 
creating  no  lien  whatever  upon  the  lands.  The  burdens  were 
not  specifically  expressed  in  the  warrant  for  infeftment,  and  in 
expeding  the  infeftment  upon  it  the  notary  had  no  right  to  ex- 
ceed the  warrant  by  engrossing  in  the  sasine  burdens  and  pro- 
visions from  other  relative  deeds.  The  widow's  annuity  is  the 
only  debt  which  is  specially  mentioned  in  the  disposition,  but 
the  disponee  is  only  taken  personally  bound  to  pay  it.  The  lands 
are  not  burdened  with  it  as  a  real  debt  or  debitum  fundiy  but 
the  disposition  is  granted  under  the  condition  that  the  disponee 
shall  pay.  The  children's  provisions  are  only  referred  to  in 
general  terms.  But  it  is  not  enough  that  they  are  contained  in 
another  deed  of  the  same  date,  for  that  was  a  mere  personal 
deed,  containing  no  warrant  for  infeftment,  and  third  parties 
are  not  obliged  to  know  anything  of  personal  deeds.  The  bur- 
dens, if  intended  to  be  real,  ought  to  appear  in  the  deed  itself, 
which  is  the  warrant  for  infeftment.     They  ought  to  appear  in 
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Allan       the  procuratoFj  or  precept  in  virtue  of  which  the  infeftment  is 

Camebon*b    given,  and  the  notary  who  expcdes  the  infeftment,  has  no  right 

Creditors.    ^^  excced  his  warrant  and  go  to  other  deeds,  and  engross  their 

^781.        contents  in  the  instrument  of  sasine.     The  sasine  must  proceed 

on  its  own  proper  warrant  contained  in  the  deed  itself  on  which 

the  infeftment  is  to  be  taken,  and  if  there  be  any  blank  in  the 

warrant,  the  notary  has  no  power  to  fill  it  up. 

juDOMKNT.^  The  Court  Found,  "  That  the  provisions  to  the  widow  and 

^^    *   *    '  younger  children  were  not  real  burdens  upon  the  estate  dis- 
poned." 
Judgment.  The  widow  and  children  having  reclaimed,  the  Court  "  Ad- 

vis^iTte^'''         Lord  Braxfield  observed, — "  The  provisions  which  are  to  be 
Sir  nay  Camp- engrossed  in  the  infeftment  are  the  provisions  mentioned  in  the 

belVs  Session      ■•.  ...        •.      ir        ••  .ij        mi       t 

Papers.  disposition  itselt,  not  in  separate  deeds.   The  disponee  engrosses 

the  bond  of  provision,  though  it  is  no  part  of  the  disposition. 
The  notary  is  not  authorized  to  take  in  a  separate  deed.  He 
could  only  take  in  his  hand  the  disposition.  In  the  disposition 
the  burden  is  general.  The  bond  of  provision  is  not  the  war- 
rant of  infeftment.  Suppose  disponee  had  in  view  to  give  pre- 
ference to  other  creditors  of  the  defunct,  and  produces  bond  to 
A  and  another  to  B.  Whatever  the  disponer's  intention  was,  it 
must  be  expressed  in  clear  terms,  and  not  by  implication,  in  a 
question  with  creditors  and  purchasers.  Here  we  must  go  to 
relative  deeds." 

Lord  Kaimes  observed, — "  Taking  in  nothing  but  what  is  in 
disposition,  there  is  no  real  burden.  To  dispone  an  estate  with 
burden  of  disponee  paying,  is  personal  and  inoperative  against 
creditors.  It  ought  to  be  totus  teres  atque  rotundus.  If  we 
alter,  we  open  a  door  to  bad  consequences.  If  we  adhere,  it 
will  only  put  people  more  on  their  guard." 

Lord  President  Dundas  observed, — "  The  question  is  of 
great  importance.  I  am  for  adliering.  Intention  out  of  ques- 
tion. The  case  deeply  affects  the  records.  Sasine  must  pro- 
ceed on  a  proper  warrant,  and  we  must  find  from  the  disposi- 
tion what  the  burdens  are.  A  party  must  not  leave  a  blank  in 
the  warrant  to  be  filled  up  in  the  sasine.     Burdens  must  be 
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certain   from  the  deed   itself,  which   is   the  warrant  of  the       Allah 

Caverom' 
Cbrditobs. 


V, 

sasine. '  Camkrom's 


The  widow  and  children  having  appealed  to  the  House  of  j^J^ 
Lords,  Lord  Thurlow  presiding  as  Chancellor,  "  It  was  Or-  H^^^J^^Ji'^'' 
dered  and  Adjudged  that  the  appeal  be  dismissed  and  the  inter- 
locutor complained  of  be  Affirmed." 


IV.— STEWART  V,  HOOME. 

In  1768  David  Hoome  Stewart  of  Ardgaty  disponed  his  May  18, 1792. 
estate  in  favour  of  his  brother,  Dr.  George  Stewart,  but  under  nabbativb. 
the  special  conditions  and  provisions  "  that  the  said  Dr.  George 
Stewart  should  be  burdened  with  and  obliged  to  pay  his  whole 
lawful  debts,"  also  an  annuity  of  £25  which  he  had  granted  to 
his  sister,  and  also  a  bond  for  £500  which  he  had  granted  to  a 
younger  brother. 

In  1 782  Dr.  George  Stewart  made  up  a  list  of  the  debts  due 
by  him,  amounting  to  £5262,  for  part  of  which  he  granted  an 
heritable  bond  for  £2000.  He  died  in  1784,  and  was  succeed- 
ed by  his  eldest  son,  who  again  was  succeeded  by  his  daughter, 
the  defender.  The  pursuer,  as  the  widow  of  Dr.  George  Stewart, 
claimed  her  terce  out  of  the  lands  in  which  her  husband  died 
infeft.  The  defender  objected,  on  the  ground  that  her  claim 
was  excluded  both  by  the  heritable  bond  for  £2000,  and  also 
by  the  annuities  granted  and  debts  contracted  by  her  husband's 
brother,  David  Hoome  Stewart,  under  burden  of  which  the 
estate  was  settled  on  her  husband  and  the  other  heirs  of  entail. 

Pleaded  for  the  Widow. — By  the  clause  in  the  deed  1768,  akoumkrt  to* 
the  debts  contracted,  and  the  annuities  granted,  by  the  author, 
are  not  made  real  burdens  upon  the  lands.  The  creditors  in 
them  cannot  pretend  that  they  have  a  lien  over  the  lands  in 
consequence  of  an  infeftment  either  in  their  own  persons  or  in 
the  person  of  the  proprietor.  To  consider  such  debts  as  real 
would  be  destructive  of  the  security  arising  from  the  records, 
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Stbwaet      and  inconsistent  with  the  rule  of  law,  that  there  can  be  no  real 

HooME.      burden  upon  lands  that  cannot  be  discovered  by  creditors  or 

1702.       purchasers.     The  infeftment  of  the  husband  is  both  the  securitj 

and  the  measure  of  the  wife's  terce,  the  terce,  therefore,  can 

only  be  diminished  or  affected  by  infeftment. 

Hwil''*^  ^^  Pleaded  for  the  Heir. — The  lands  were  disponed  to  the 
pursuer's  husband,  always  with  and  under  certain  provisions, 
conditions,  and  reservations,  which  were  appointed  to  be  en- 
grossed in  the  infeftments  to  follow  thereon.  This  declara- 
tion, coupled  with  the  conditions  themselves,  is  sufficient  to 
constitute  the  debts  and  annuities  a  real  burden  upon  the 
estate. 

But  even  if  they  were  not  to  be  held  to  be  real  burdens  on 
the  lands,  the  pursuer's  claim  of  terce  is  excluded.  A  widow 
in  claiming  terce  stands  in  a  similar  position  to  that  of  an  ad- 
judger.  The  only  persons  to  whom  the  necessity  applies  of  the 
particulars  and  extent  of  a  real  burden  appearing  upon  the  re- 
cords, are  those  who  purchase  or  acquire  rights  upon  the  faith 
of  the  records.  An  adjudger  takes  his  debtor's  estate  by  the 
operation  of  the  law,  and  not  by  special  bargain  with  the  pro- 
prietor. He  therefore  cannot  plead  having  advanced  his  money 
on  the  faith  of  the  records.  He  must  take  the  subject  tantum 
et  tale  as  it  stood  in  his  debtor,  and  subject  to  every  burden 
which  affected  it  in  his  person.  The  right  of  terce  arises  from 
no  special  convention  and  is  secured  by  no  special  agreement. 
Her  legal  interest  in  the  state  of  her  husband  vests  tantum  et 
tale^  as  it  stood  in  himself,  and  subject  to  every  claim  with 
which  it  was  affected  in  him.  Agreeably  to  this  doctrine,  the 
case  of  Thomson  t*.  Douglas,  Heron,  and  Company,  was  decided 
so  late  as  15th  November  17S6. 

iirt*rfoeBtor  of      LoRD  MoNBODDO,  Ordinary,  Found,  "  That  whatever  annui- 
*  *  ties  or  debts  upon  the  lands  of  any  kind  mentioned  in  the  deed 
of  entail,  as  a  burden  upon  the  estate  entailed,  must  in  so  &r 
restrict  the  claim  of  terce."* 

iu**iTT^Q*^        The  widow  having  reclaimed,  the  Court "  Altered,  and  Found, 
that  the  annuities,  &c.,  are  not  real  burdens,  but  personaL'' 
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Lord  Justice-Clerk  Macqueen  observed, — "  The  principle     Stbwart 
in  the  interlocutor  is  right.    A  real  burden  must  affect  the       hoomb, 
terce.     But  I  think  it  does  not  apply  to  the  case.     The  heir  is        1792. 
burdened  with  these  debts,  but  the  lands  are  not.    A  purchaser  ^^l}^^^^^- 
or  adjudger  would  take  the  lands  free.     It  is  a  burden  on  the  Baron  Hume's 
disponee.  Dr.  Stewart,  and  his  heirs.     The  engrossing  in  the  ^*^^^  *^"* 
infeftment  will  not  alter  the  words  or  their  legal  import.    Deci- 
sions have  settled  this  doctrine." 

Lord  Dreghorn. — "  What  is  a  legal  burden  is  not  a  qucestio 
voluntatis.  It  must  be  done  in  a  certain  way  by  use  of  fixed 
terms.  In  this  case  he  meant,  I  think,  to  burden  the  lands,  but 
he  has  not  done  it.  Case  of  Cameron  was  the  same,  and  a 
hard  case." 

Lord  President  Campbell. — "  I  agree  to  that  doctrine. 
What  is  engrossed  in  the  infeftment  is  only  that  Dr.  Stewart 
shall  be  burdened,  and  so  it  remains.  An  adjudger  would  take 
these  lands  free  of  any  such  burden,  for  there  is  a  mistake  at 
the  bar  about  the  doctrine  of  tantum  et  tale  applied  to  adjudg- 
ers.  This  is  owing  to  the  decision  in  case  of  Richard  Thomson. 
But  there  is  no  such  doctrine.  An  adjudger  infeft  is  in  the 
same  case  as  an  heir  to  the  creditor  infeft.  This  matter  inves- 
tigated and  settled  in  the  late  case  of  Kerse." 

On  the  Session  Papers  Mr.  Elphinston  has  written, — "  The  ^,\?^*^^, 
Court  were  unanimously,  except  Monboddo,  of  opinion  that  the  Session  Papers, 
interlocutor  ought  to  be  altered  in  so  far  as  complained  of  by 
the  petitioner.  It  was  held  that  the  annuities  and  debts,  ex- 
cept the  £2000  debt,  were  not  real  burdens  on  the  lands,  but 
only  personal  burdens  affecting  the  disponee,  and  this,  it  was 
thought,  clearly  appeared  from  the  terms  of  the  deed  of  entail, 
which,  though  it  burdened  the  person  taking  the  estate,  made 
not  annuities  or  debts  real  burdens,  and  therefore  such  personal 
debts  could  not  lessen  the  terce.  It  was  said  it  might  be  that 
the  entailer's  intention  was  to  make  his  debts  and  the  annuities 
real  burdens,  but  that  would  not  do.  Whether  a  debt  was  a 
real  burden  or  not  on  lands,  was  not  a  qucestio  voluntatis^  but 
must  be  determined  upon  the  legal  import  of  the  deeds,  what- 
ever appeared  to  be  the  intention  of  the  parties.  The  argu- 
ment of  the  pursuer,  founded  upon  the  decision,  Thomson  v. 
Douglas,  Heron,  and  Company,  15th  November  1786,  it  was 
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Stewart  thought  was  not  woU  founded,  and  had  been  thoroughly  con- 
Hooia.  sidered  in  the  late  case  of  Kerse  and  Kincraigie,  where,  what  is 
1792.  said  in  the  decision,  November  1786,  as  to  an  adjudger  taking 
tantum  et  tale,  w^as  explained  and  held  to  be  erroneous  ;  and  in 
that  case  Lord  Monboddo  himself  came  to  be  of  that  opinion. 
Therefore  the  Court  in  present  case  altered  the  interlocutor  as 
prayed  for  by  the  petition.  It  was  held  by  the  Court  that  the 
annuities  or  debts,  except  the  £2000  debt,  could  not  have 
aflfected  a  purchaser  or  adjudger,  and  of  consequence  were  not 
real  burdens  that  could  defeat  the  widow's  terce." 

MS.  Not^  On  the  Session  Papers  Lord  President  Campbell  has  writ- 

Sir  Hay  Camp-  *, 

beirs  Sessioa    tcu, — "  The  burdcu  is  not  real  but  only  personal  in  the  heir, 
apcrs.  j^^^  ^  qucBstio  Voluntatis" 

Lord  Justice-Clerk  Macqueen. — "  The  annuities,  &c.,  in 
question,  are  clearly  personal,  and  not  real  burdens,  and  the  in- 
terlocutor wrong.  Engrossing  in  the  infeftment  may  save  from 
prescription,  but  will  not  make  them  real." 

On  the  margin,  in  reference  to  the  plea  of  "  Tantum  et  Talel^ 
Lord  President  Campbell  wTitcs, — "  See  the  late  case  of  Ross 
of  Kerse's  creditors,  where  this  doctrine  was  exploded." 


v.— martin  v.  paterson. 

June  22, 1808.  In  1785  Joseph  Mundel  executed  a  disposition  of  his  landed 
Nabrativb.  property  in  favour  of  his  nephew,  William  Johnston,  under 
burden  of  the  sum  of  £800,  payable  to  his  tinistees,  to  be 
applied  by  them  in  terms  of  the  trust.  The  deed  declared, 
"  that  the  said  William  Johnston,  and  his  foresaids,  by  their 
acceptation,  shall  be  bound  and  obliged  to  make  payment  to 
Thomas  Goldie  and  John  Gordon,  trustees  appointed  by  nie,  of 
the  sum  of  £800  sterling,  to  be  by  them  applied  in  terms  of  a 
trust  right  and  conveyance,  executed  by  me  in  their  favour.^' 
The  deed  farther  declared,  "  that  these  presents  are  granted  by 
me  with  the  farther  burden  of  the  payment  of  the  sum  of  £200 
to  each  of  the  children  lawfully  procreated  of  the  body  of  the 
said  William  Johnston  surviving  him." 
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The  precept  ordained  sasine  to  be  given  to  the  disponee,      Mabtoi 
"  but  always  with  and  under  the  burdens,  provisions,  and  con-    Paterbom. 
ditions  before  specified,  which  are  hereby  appointed  to  be  en-      "igosT 
grossed  in  the  infeftments  to  follow  hereupon/'     Infeftment 
followed  upon  the  precept  in  the  person  of  the  disponee,  and 
in  the  instrument  of  sasine,  the  disposition  and  precept  in  the 
terms  and  under  the  burdens  above  mentioned,  were  engrossed 
at  length. 

Mr.  Johnston  granted  a  liferent  to  his  wife  over  a  certain 
part  of  the  lands  in  which  she  was  infeft  proprtis  manibus. 

The  pursuer,  to  whom  Mr.  MundeFs  trustees  had  conveyed 
their  right  to  the  security  held  by  them,  led  an  adjudication 
against  the  heir  of  William  Johnston,  and  brought  an  action  of 
maills  and  duties,  in  which  he  and  his  mother  and  the  tenants 
were  called  as  parties,  and  he  insisted  that  the  sums  contained 
in  Mundel's  disposition  were  real  and  preferable  burdens. 

Pleaded  for  the  Pumuer. — The  law  requires  no  voces  signa-  Arqumknt  for 
to,  no  specific  formula  of  words,  to  constitute  a  real  lien.  No-  ""^'^^ 
thing  more  is  necessary  than  that  there  should  be  an  unequivocal 
declaration  of  the  disponer's  will  that  the  burden  should  be  real, 
and  that  proper  intimation  should  be  made  to  the  lieges  of  its 
existence.  This  last  requisite  is  effected  by  the  burden  being 
inserted  in  the  investiture.  The  appointment  that  the  burdens 
should  enter  the  infeftment  would  serve  no  purpose,  if  the  obli- 
gation was  intended  to  be  merely  personal  The  clause  ap- 
pointing the  burden  to  enter  the  infeftment,  furnishes  of  itself 
sufficient  evidence  of  the  disponer's  intention  that  the  burdens 
so  appointed  to  be  engrossed  there  were  to  affect  singular  suc- 
cessor, or  which  is  the  same  thing,  to  affect  the  lands  them- 
selves. 

Pleaded  for  the  Defender. — The  specification  of  a  burden  arqcmfnt  foe 
either  in  the  dispositive  clause  or  in  the  procuratory,  will  not  *^**'*^*^ 
constitute  a  real  lien.  The  burden  must  be  so  conceived  that 
the  infeftment  of  the  disponee  becomes  in  effect  the  infeftment 
of  the  person  in  whose  favour  the  burden  is  created.  In  the 
present  case  the  words  used  do  not  extend  beyond  a  personal 
obligation.      There  arc  no  words  that  create  a  real  burden. 

VOL.  in.  B 
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Martin      The  term  burden  is  used,  but  the  clause  containing  that  term 
Paterson.     must  be  explained  by  the  preceding  clause.    That  clause  showed 
1808.       that  it  was  merely  a  personal  burden. 

Lord  Craig,  Ordinary,  "  Decerned  in  terms  of  the  libel."' 

Judgment.  The  defender  having  reclaimed,  the  Court  "  Altered,  and 

March  4, 1808.  preferred  the  petitioner  upon  her  infeftment  produced  to  the 
rents  in  question  in  the  hands  of  the  tenants." 

JuDOMEHT.  The  pursuer  bavins:  reclaimed,  the  Court  "  Adhered."' 

June  22,  1808.  ^  ^ 

Ms^N^^^"^         Lord  Newton  observed, — "  This  is  an  instance  of  both  a  per- 

Baron  Hume's  soual  and  real  burdcu.     If  the  deed  had  stopped  at  first  part, 

apera.  -^  ^q^j^j  jjg^yg  j^g^jj  personal.    But  the  latter  clauses  make  it 

clearly  otherwise.     If  not  so,  I  must  give  up  all  pretension  to 
knowledge  of  such  matters."' 

Lord  Meadowbank  observed, — "  If  my  brother  had  written 
the  deed  he  would  have  used  the  words,  real  burden.  The 
words  here  used  first  creating  the  obligation,  are  purely  and 
properly  personal.  They  are  conceived  all  of  them  with  rela- 
tion to  the  debtor's  person  and  not  to  the  lands.  Insertion  of 
them  in  the  sasine  makes  no  diflerence.  Personal  burdens  may 
be  inserted  there  as  well  as  anywhere  else.  If  in  its  nature 
and  conception  the  burden  is  personal,  insertion  there  will  not 
mend  it.  The  addition  of  the  general  words  burdens  don't 
alter  it,  for  still  it  is  a  personal  burden." 

Lord  Craig  observed, — "I  am  still  for  returning  to  my  own 
interlocutor  which  I  pronounced,  understanding  the  law  to  be. 
that  where  a  right  is  granted  under  the  burden^  and  that  i.^ 
ordered  to  be  inserted  in  the  seisin,  this  made  it  a  real  burden. 
The  case  of  Cameron,  in  my  opinion,  is  a  strong  authority  that 
way.  It  was  so  settled  some  years  ago.  If  this  interlocutor 
be  adhered  to,  I  must  alter  my  notions  on  the  subject  entirely." 

Lord  President  Campbell. — "  It  is  not  the  word  bm^den 
alone  that  is  to  be  considered.  The  burden  is  *  to  make  pay- 
ment,' conceived  as  a  personal  burden.  If  the  word  burden 
makes  it  real,  the  words  provisions  and  conditions  would  also 
make  it  real.     As  to  the  seisin,  it  does  not  bear  the  particular 
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burdening  sums^  which  any  skilful  writer  would  have  inserted.      Mautih 
It  bears  nothing  but  the  general  words,  burdens  and  provisions,     Paterson. 
which  carry  us  back  to  the  former  part  of  the  deed  expressing       leos. 
these  burdens,  and  where  they  are  personal.     The  case  of  Came- 
ron is  a  precedent  in  point." 

Lord  Justice-Clerk  Hope. — "  In  every  settlement  funeral 
charges  and  the  granter  s  debts  are  always  made  conditions  of 
the  deed.  But  does  any  one  suppose  that  these  are  real  bur- 
dens r 

Lord  Armadale. — "  There  are  not  words  here  to  make  the 
burden  real.  No  precise  form  requisite.  But  we  must  see  the 
thing  sufficiently  and  clearly  done/' 

Lord  Glenlee. — "  We  must  attend  to  the  burdening  clause 
itself.  If  that  is  conceived  personally,  insertion  in  precept  and 
procuratory  will  not  mend  it.  It  is  just  the  case  mentioned  by 
Erskine." 

Lord  Newton. — "  I  don't  insist  on  any  peculiar  form  of 
words.  But  if  I  dispose  lands  under  the  burden  of  such  a  sum, 
and  order  that  sum  to  be  inserted  in  the  seisin,  that  makes  it 
real." 

In  the  Faculty  Report  it  is  stated, — "  A  majority  of  the  Faculty 

Colloctioii* 

Court  diflFered  in  opinion  from  the  Lord  Ordinary,  and  observed, 
that,  without  requiring  any  technical  form  of  expression  for  the 
constitution  of  a  real  lien,  it  is  necessary  that  the  intention  to 
impose  a  burden  on  land  by  reservation  should  be  expressed  in 
the  most  explicit,  precise,  and  perspicuous  manner.  In  a  clause 
by  which  onerous  singular  successions  are  to  be  aflfected,  there 
must  be  no  room  for  ambiguity  ;  but  the  present  instance  ad- 
mits of  a  doubt,  and  therefore  the  obligation  in  favour  of  Mun- 
del's  Trustees  ought  not  to  be  held  as  constituting  a  real  burden 
in  competition  with  Mrs.  Johnston's  infeftment.^' 


1.  In  Place  «.  M^ab's  Trus-  "  under  burden  of  the  payment  of 

TEES,  February  24, 1821,  Francis  the  whole  just  and  lawfiil  debts, 

M'Nab  of  M^Nab  conveyed  his  both  heritable  and  movable,  due 

estate  to  his  nephew  Archibald,  by  me  at  the  date  hereof,  of  which 
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debts,  so  far  as  known,  a  list  has 
been  made  up  and  subscribed  by 
me  as  relative  hereto,  amounting 
to  £3i,922y  13s.  8d."  The  debts 
were  declared  to  be  a  real  burden, 
and  appointed  to  be  engrossed  in 
the  infeftment.  Subjoined  to  the 
disposition,  and  recorded  along 
with  it,  was  the  list  containing  the 
names  and  sums.  Archibald  was 
infeft  on  the  disposition,  and  the 
instrument  of  sasine  bore  that  in- 
feftment had  been  given  "  under 
the  burdens,  provisions,  and  decla- 
rations before  specified,  and  no 
otherwise."  Archibald  afterwards 
executed  a  trust-deed,  under  which 
his  trustees  sold  the  estate,  and  the 
purchaser  suspended  the  payment 
of  the  price  until  it  should  be  de- 
cided whether  the  debts  in  the  list 
were  real  burdens. 

2.  Pleaded  for  the  trustees. 
The  disposition  burdens  the  lands 
with  a  slump  sum  of  «6*34,922, 
IBs.  8d.,  but  it  contains  no  special 
enumeration  of  the  amounts  of  the 
several  debts  of  which  this  sum 
consists.  Nor  does  it  mention  the 
name  of  any  person  who  is  Credi- 
tor therein.  This  is  attempted 
to  be  supplied  by  referring  to  a 
list  stated  to  have  been  made  up 
and  subscribed  by  the  disponer. 
But  a  list  not  incorporated  in  the 
disposition  forms  no  pai*t  of  the 
investiture.  The  burden,  there- 
fore, is  not  made  specific  in  the 
manner  required  even  in  the  first 
step  of  the  disponoe'*s  title.  Again, 
the  infeftment  goes  no  further  than 
the  terms  of  the  disposition.  It 
states  only  the  general  amount  of 
the  burden,  but  it  does  not  state 
the    creditors'    names,    nor     the 
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amount  of  the  individual   debts. 
It  only  refers  to  the   list  said  to 
have  been  prepared  as  relative  to 
the   disposition.     The    infeftment 
entered  the  Record  of  Sasines,  bat 
the  list  was  not  put  upon  record. 
The  burden,  therefore,  is  not  spe- 
cified in  the  infeftment,  nor  in  the 
Register  of  Infeftments.    If,  there- 
fore, the  burden  had  been  specific 
in    the  disposition,  it  would  not 
have  been  a  real  burden,  because 
there  was  no  specification  where 
alone  creditors  or  purchasers  are 
called  upon  to  go,  in  order  to  as- 
certain the  state  of  the  titles  of  the 
lands,  in  reference  to  which  they 
are  transacting.     The  former  de- 
cisions of  the  Court  were  corrected 
by  the  House  of  Lords,  and  their 
judgments  of  reversal  established 
the  principle  that  no  perpetual  un- 
known encumbrance  ought  to  be 
created  on  lands.   There  must  be  a 
distinct  specification  of  the  burden, 
and  this  cannot  be  accomplished 
except  by  stating  explicitly  the 
creditors'  names,  and  the  amounts 
of  their  debts.     To  state  merely 
the  names  of  the  creditors  would 
leave  the  amount  of  the  burden 
unknown.     To  state  the  general 
amount  merely  would  also  be  in- 
sufficient, because  there  would  be 
no  means  of  discovering  tbe  credi- 
tors, or  of  learning  whether  the 
burden  continued  in  force,  or  had 
been  paid  off.     The  burden  most 
therefore  be  specific  both  in  the 
amount  and  in  the  creditor's  name. 
The  specification  must  also  enter 
the  infeftment,  and  so  go  upon  re- 
cord.   The  object  of  the  records 
is  to  give  a  complete  security  in 
regard  to  land-rights.    It  is  there- 
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fore  an  established  rule  that  no  bur- 
den can  be  established  on  a  feudal 
right  which  is  not  expressed  in  the 
infeftment  which  by  means  of  the 
records  is  published  to  all  the  world. 

3.  The  purchaser  pleaded, — 
The  declaration  of  real  burdens  is 
inserted  as  a  qualification  of  the 
dispositive  clause,  declaring  al- 
ways, as  it  is  hereby  expressly  pro- 
vided and  declared,  that  the  said 
lands  are  hereby  disponed  under  the 
burden  of  the  payment  of  the  whole 
just  and  lawful  debts,  and  which 
debts  are  herebv  declared  a  real 
burden,  affecting  the  said  land^ 
aye  and  until  complete  payment 
thereof,  and  which  burden  is  ap- 
pointed to  be  engrossed  in  the  in- 
feftinents  to  follow  hereon.  In  the 
seisin  which  passed  on  the  dispo- 
sition, the  clauses  regarding  the 
real  burden  were  specially  engross- 
ed, and  the  precise  amount  of  the 
debts  contained  in  the  list  being 
£U,n2j  13s.  8d.,  was  declared 
to  be  the  amount  of  the  real  bur- 
den. The  infeftment  so  qualified 
was  perfectly  sufficient  to  consti- 
tute these  debts  a  real  burden  on 
the  estate,  as  being  specially  men- 
tioned both  in  the  disposition  and 
the  infeftment.  The  Court  held 
«  That  the  debts  of  Francis  M*Nab 
had  not  been  duly  established  as 
real  burdens  on  the  lands." 

4.  In  the  case  of  Macintyre 
V.  Masterton,  February  3, 1824, 
a  party  conveyed  his  lands  to  his 
grandson  with  and  under  the  bur- 
den of  the  payment  of  all  his  just 
and  lawful  debts,  and  also  with 
and  under  the  burden  of  the  pay- 
ment of  certain  sums  of  money  to 
the  parties  therein  named.     The 


conditions  were  appointed  to  be 
engrossed  in  the  infeftment  to  fol- 
low upon  the  conveyance,  and  sa- 
sine  was  accordingly  taken  under 
burden  of  these  conditions.  In  a 
question,  whether  the  burdens  were 
real,  Lord  Alloway,  Ordinary, 
"Assoilzied  the  defender  in  respect 
of  the  decision  of  Martin  v.  Pater- 
son,  22d  June  1808,  which  is  simi- 
lar to  the  present  case ;  and  in 
respect  that  although  the  lands  in 
question  are  conveyed  under  bur- 
den of  the  payment  of  the  granter's 
just  and  lawful  debts,  and  also  un- 
der burden  of  the  payment  of  the 
sums  of  money  therein  mentioned, 
and  now  claimed  by  the  pursuer, 
yet  the  same  are  not  distinctly  and 
expressly  declared  a  real  burden 
on  the  lands."  The  pursuer  hav- 
ing reclaimed,  the  Court  "  Ad- 
hered." Lord  President  Hope 
observed, — "The  dispositive  clause 
conveys  the  lands  *  under  the  bur- 
dens,'&c.,  after  expressed,  and  they 
are  directly  disponed  ^with  and 
under  the  payment  of  the  sum  of 
money  following.^  The  lands,  and 
not  the  disponee,  are  the  antece- 
dent; and  then  the  obligation  to 
infefb,  the  precept  of  sasine  and  the 
procuratory  are  all  under  the  same 
burden.  I  think,  therefore,  that 
this  debt  was  constituted  a  real 
burden,  and  that  it  is  not  in  the 
same  position  as  the  debt  in  Mar- 
tin's case,  where  the  antecedent  was 
the  disponee."  Lord  Gillies  ob- 
served,— "  I  cannot  distinguish 
this  case  from  that  of  Martin.  In 
no  part  of  the  deed  is  the  sum  de- 
clared a  real  burden."  Lords 
Succoxn  and  Hermand  con- 
curred with  Lord  Gillies. 
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5.  In  reference  to  real  burdens 
Lord  Stair  observes, — "  All  the 
clauses  contained  in  infeftments 
are  not  real  burdens  affecting  sin- 
gular successors,  such  as  warran- 
dice, which  only  obliges  the  war- 
rander  and  his  heirs,  and  is  merely 
personal;  so  then  the  difficulty 
remains,  what  clauses  inserted  in 
infeftments  are  real  burdens  effec- 
tual against  singular  successors. 
If  the  infeftment  bear  a  provision 
that  the  person  infeft  shall  pay 
such  a  sum  or  do  such  deeds  to  a 
third  party,  this  will  import  but  a 
personal  obligement,  and  will  not 
affect  singular  successors.  But 
the  dispositive  clause  being  ex- 
pressly burdened  with  payment  of 
such  a  sum,  or  bearing,  ^  that 
upon  that  condition  the  infeft- 
ment  is  granted,  and  no  other- 
wise,"*  such  a  clause  was  found 
effectual  against  a  singular  suc- 
cessor, bearing  only  a  provision  in 
the  dispositive  words,  ^  that  the 
lands  should  be  affected  with  such  a 
sum,^  which  was  sustained  against 
an  opposer." — Stoir,  2,  3,  54  and 
55. 

6.  ^^  All  real  burdens  of  lands 
contained  in  infeftments,  though 
they  give  no  personal  right  to 
those  in  whose  favour  they  are 
concoiveil,  nor  can  it  give  them 
any  foo  of  the  lands,  yet  they  are 


rpal  burdens  passinf^  with  the 
lands  to  singular  sacoessors,  thoagh 
they  bind  them  not  personally,  bat 
the  ground  of  the  land,  by  appris- 
ing or  adjudication,  as  if  lands  be 
disponed  with  the  burden  of  an 
annualrent  to  such  a  person  and 
his  heirs.  This  will  not  constitute 
the  annualrent,  but  may  be  the 
ground  of  adjudging  an  annual- 
rent  out  of  the  lands.  In  all  these 
cases  purchasers  by  voluntary  dis- 
position are  presuoiedy  and  ought 
to  see  their  authors*  rights  at  least 
a  progress  of  forty  years^  whereby 
they  may  know  such  clauses  and 
consider  them  in  the  price,  or 
otherwise  secure  themselves  against 
them;*— 5toir,  2,  3,  58.  «  If  an 
infeftment  be  granted  with  the 
burden  of  a  sum,  it  makes  that 
sum  a  real  burden,  whereupon  the 
fee  may  be  apprised  or  adjudged, 
and  the  apprising  or  adjudication 
thereon  will  be  preferred  as  of  the 
same  datewkh  the  infeftment  bur- 
dened ;  whereby  a  purchaser  pro- 
ceeds on  his  own  hazard  if  he  buy 
without  sight  of  his  author^s  in- 
feftment, and  if  he  but  get  sight 
as  a  creditor^  the  party  having 
right  to  the  sum  burdening  will 
be  preferred  as  an  anterior  real 
creditor,  and  not  personal  only .'*' — 
Stair,  4,  35,  24- 
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A  Reserved  Reed  Burden  may  be  effectually  constituted  in  a  Procura- 

tory  of  Resignation  ad  Remanentiam. 

WILSON  V.  FRASER. 

The  lands  of  Blackburn  were  sold  by  Thomas  Douglas  to  the  April  16,  i824. 
pursuer,  James  Wilson.  On  the  disposition  granted  by  Douglas,  narrative. 
Wilson  was  base  infeft.  He  afterwards  resold  the  lands  to 
Douglas,  and  reconveyed  them  to  him  by  a  disposition  contain- 
ing a  procuratory  of  resignation  ad  remmentiamy  but  under 
the  burden  of  £11,000,  which  was  declared  to  be  a  real  burden 
on  the  lands.  The  procuratory  was  duly  executed,  and  the  in- 
strument of  resignation  recorded.  Douglas  then  sold  the  lands 
to  the  defender,  who  afterwards  disputed  the  pursuer's  right  to 
attach  the  lands,  on  the  ground  that  no  real  burden  had  been 
created  on  the  lands.  The  pursuer,  accordingly,  brought  an 
action  of  declarator  to  have  his  right  declared. 

Pleaded  for  the  Pursuer. — Although,  strictly  speaking,  a  arqument  for 
resignation  ad  remanentiam  extinguishes  the  feu  held  by  the 
vassal,  yet  the  property  does  not  return  to  the  superior  as  he 
originally  gave  it  out.  On  the  contrary,  it  returns  with  all  the 
burdens  created  by  the  vassal.  A  resignation  ad  remanentiam 
is  truly  nothing  else  than  a  transference  of  the  property  from 
the  vassal  to  the  superior,  differing  in  no  other  respect  from 
any  other  transference,  except  in  the  mode  of  completing  the 
title.  The  difference  consists  in  this,  that  instead  of  there 
being  a  disposition  and  precept  of  sasine,  followed  by  an  instru- 
ment of  sasine,  there  is  a  procuratory  of  resignation  followed 
by  an  instrument  of  resignation,  which  is  recorded  and  publish- 
ed like  an  ordinary  instrument  of  sasine.  In  substance,  there- 
fore, there  is  no  distinction  between  a  burden  created  by  means 
of  an  instrument  of  resignation,  and  by  a  sasine. 

Pleaded  for  the  Defender. — A  resignation  ad  remanen-  arqumbxt  for 
tiam  is  the  form  in  which  a  vassal  returns  his  lands  to  the 
fiiuperipr.     It  has  merely  the  effect  to.  extinguish  the  right  of 
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wiMON  tlie  vassal,  and  thereby  to  enable  the  superior  to  possess  his 
Frassr.  lands  without  that  burden.  It  is  impossible,  therefore,  consist 
1^04/  tently  with  feudal  principle,  to  create  and  constitute  a  real  bur- 
den or  lien  by  means  of  such  a  resignation.  It  is  no  doubt 
true,  that  on  receiving  a  resignation  ad  remanentiam,  the  supe- 
rior must  take  it  subject  to  all  the  pre-existing  burdens  esta- 
blished by  the  vassal  over  the  feu  ;  but  no  instance  has  occurred, 
nor  has  any  sanction  been  ever  given  to  the  creation  of  a  real 
burden,  by  means  of  the  procuratory  of  resignation  itself.  As 
the  burden  in  question  did  not  exist  on  the  lands  prior  to  the 
granting  of  the  procuratory  of  resignation,  and  as  that  resigna- 
tion could  only  have  the  efiect  to  reconvey  to  the  superior  the 
dominium  utile  in  the  state  in  which  it  was  before  the  resigna- 
tion, no  valid  real  burden  had  been  constituted. 

Interlocutor  of  LoRD  PiTMiLLY,  Ordinary,  P'ound  "  That  the  pursuer,  James 
*  Jordan  Wilson,  has  a  real  lien  over  the  lands  of  Blackburn  for 
security  of  the  balance  of  the  price  due  to  him,  and  is  entitled 
to  bring  the  lands  to  sale  for  payment  of  the  balance ;  and, 
therefore,  in  the  action  of  declarator  and  removing  at  his  in- 
stance against  the  defender,  and  also  in  the  process  for  poind- 
ing the  ground,  decerned  in  terms  of  the  conclusions  of  the 
hbel." 

^^\Tv^^^        The  defender  having  reclaimed,  the  Court  "  Adhered.'* 

JiiwMiwT.  The  defender  having  then  appealed  to  the  House  of  Lords» 

ApriTi^  iv^4.  "  It  was  Ordered  and  Adjudged  that  the  appeal  be  dismissed, 
and  that  the  interlocutors  complained  of  be  affirmed.** 

onxios^  Lord    Gifford   obseiTed, — "  Undoubtedly   the    important 

JnaK  voWL    question  in  this  case  is.  Whether  the  Lord  Ordinary  in  this 
*^  ^^^'^^  case,  and  subsequently  the  Court  of  Session,  have  come  to  a 

right  conclusion,  in  affirming  that  Mr.  Wilson  had  a  real  lien 
over  the  lanils  of  Blackburn  for  security  of  the  balance  of  the 
price  due  to  him,  and  entitled  in  consequence  to  bring  the 
I'uub  to  sale  for  the  payment  of  tlie  balance  in  the  action  of 
deelamtor  i  And  luuloubtedly,  my  Lords,  this  case  involves  a 
question  of  some  nicety,  and  some  subtlety  in  Scotch  convey- 
aueing.     Aly  I^^rds,  1  have  stated  to  your  Lordships  that  it 
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appears  to  be  distinctly  admitted,  and  I  think  will  not  be      Wilboh 
doubted,  that  this  bargain  would  have  been  clearly  valid  and      Fbasbb. 
effectual  against  a  third  person,  had  this  resignation  been,  in       1824. 
the  language  of  the  Scotch  law,  a  resignation  in  favorem ;  there 
can  be  no  doubt  that  this  burden  would  have  been  well  created 
on  these  lands.     I  say,  not  only  has  this  been  admitted,  but  it 
appears  to  me,  on  reference  to  the  writers  of  the  law  of  Scot- 
land, that  no  doubt  could  be  entertained  upon  that  subject. 
My  Lord  Stair,  I  think,  seems  to  be  precise  on  that  subject,  in 
Book  iv.  tit  35,  ^  24,  in  which  he  says,  that  *  if  an  infeft- 
ment  be  granted  with  the  burden  of  a  sum,  it  makes  that  sum 
a  real  burden  ;'  and  the  same  is  laid  down  in  Mr.  Erskine's 
Institutes,  and  in  his  Principles,  in  more  than  one  place. 

**  My  Lords,  however,  it  is  said  in  this  case,  that  this  bur- 
den cannot  be  created  by  a  resignation  ad  remanentiam ;  and 
I  will  just  state  to  your  Lordships  what  a  writer  on  the  law  of 
Scotland  defines  a  resignation  ad  remanentiam  to  be.  Lord 
Stair,  in  Book  ii.  tit.  2,  ^  1.  (Here  his  Lordship  read  the  pas- 
sage.) Then  he  states  afterwards  the  Statute  of  1669,  '  where- 
by instruments  of  resignation  are  null  if  not  registrate  within 
sixty  days,'  &c.     Then  he  states  the  eflPect  of  this  resignation. 

"  My  Lords,  the  instances  put  by  Lord  Stair  are  instances 
of  burdens  created  before  the  resignation  ad  remanentiam,  and 
therefore  a  distinction  has  been  taken  at  the  Bar,  and  very 
powerfully  argued,  that  you  cannot,  in  the  same  instrument,  at 
the  same  time  when  the  resignation  ad  remanentiam  takes 
place,  create  the  burden  ;  for  that  the  effect  of  this  resignation 
ad  remanentiam  is  not  the  transmission  of  the  right,  but  an  ex- 
tinction of  the  right,  which  becomes  consolidated  with  the  supe- 
riority in  the  hands  of  the  superior. 

"  My  Lords,  in  Mr.  Erskine's  Principles  he  states  the  effect 

of  the  resignation  ad  remanentiam  in  the  words  I  will  read  to 

your  Lordships.     (Reads.)     So  that  he  says  that  the  effect  of 

the  resignation  ad  remanentiam,  as  it  respects  the  superior,  is, 

that  no  sasine  is  necessary,  and  the  effect  of  it  is  to  consolidate 

the  property  which  the  vassal  receives  with  the  superiority,  and 

therefore  to  extinguish  the  minor  right ;    and  therefore  Mr. 

fekine  says,  '  that  resignations  ad  remanentiam  are  truly  ex- 

Uuclions,  not  transmissions,  of  a  right ;'  but  then  undoubtedly 
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WfMMM  it  M  a  (iiviXifiiA  extinf^tUm,  for  he  e^es  oo  to  state,  that  it  wouM 
Ifu^mm,  ri^/t  Utins  t\%H  effect  of  extinguishing  anj  real  burden  which  may 
\wj4,  '<^^^^'  ^^^'^<  cntsiU'A  by  the  raibsal.  Book  iL  tit.  5,  f  35  ;  and  he 
Httyn^  *  ThiH  wtffi  of  resignation  was  not  ordained  to  be  recorded 
hy  the  Act  1C17  for  registering  real  rights^  which  omission, 
btf!<;aiiM^5  it  weakene^l  the  security  of  singular  successors,  is  now 
mipiitied  by  the  HUtute  ICtid/ 

'*  It  WHiuxH^  therefore,  from  these  passages  I  have  read  to  your 

fiOnlMliipM,  tliat  ar^cording  to  the  principle  of  the  law  of  Scot- 

l/in<l,  fiN  I  uiiflcrHtand  it,  in  these  resignations  ad  remanentiam 

ihoHti  biirdoiiN  are  eflfectuai  against  a  superior  which  would  have 

bnoii  ()fIo(;lual  against  a  singular  successor  ;  and  the  only  ques- 

tidii,  liiid,  iiH  I  have  stated,  one  of  considerable  nicety,  is  this, 

WlH'thor  Mtich  a  real  burden  can  be  created  by  an  instrument 

of  nmlKiiatioii  ad  remanentiam?  or.  Whether  it  must  be  created 

bnfcirn  '{     If  (^roatocl  before,  there  is  no  doubt  upon  the  subject, 

lM»r.iuiHc>  uiiilotibtodly,  by  the  passage  I  have  cited  to  your  Lord- 

NliipN,  It  wotild  bo  effectual.    Now,  my  Lords,  on  the  best  con- 

Hith^^Htiou  I  can  give  to  this  case,  and  seeing,  as  I  do,  that  such 

H  bunion  UN  this  would  bo  clearly  effectual  against  a  .singular 

Huooi^iwijr  t>n  a  resignation  in  favorem^  I  must  confess  it  does 

iipptmr  tt>  nu>,  (hat,  according  to  the  principles  of  the  law  of 

S^H»thuul,  thi8  was  a  rt*al  burden  effectually  created  upon  this 

land  against  (ho  purchaser;  ami,  my  Lords,  undoubtedly  that 

NNnj*  tho  oKnu*  opinion  of  the  Lord  Ordinary  before  whom  the 

wwio  \VH.H  hoanl,  and  it  was  tho  unanimous  opinion  of  the  Second 

mviniwu  of  tho  (.Vurt  of  Si^ssion,  on  a  review  of  that  decision, 

i^Uxl  \xu  ^  tHnuKidoratiiUi  of  tho  principles  to  be  extracted  from 

tho  jvHNs^H^w^  fiviu  nw  Loni  Itankton  and  Sir  George  Macken- 

•io     |vi5«?iK^\V4  oit^nl  in  tho  apjHMil  iV4jx>rs,  which  have  been  so 

ftd^^v  \\^uuowuh1  ujh^i  at  vour  Lor\lshijv>'  Rin  that  I  have  not 

lh\H^Ul   W   UtVxNS5i^rY  to   trvniWo  your  Lordships  with   them. 

V(SM^  lh\ti^^  ^mh\WtlioBji  tho  0\>urt  of  Session  were  of  opinion 

ih^  >^yN^  ^  rv^  InmUHK  and  oAVvtiuiUy  oivated :  and  a  passage 

>^;i^  tx^Nftvvl  t\^  in  A  w\>rk  oJf  \\>i^si\Wiabie  authoritv  in  die  law 

vJf  ^\^iju^t  1  iiHv^n  Mrs  K\\^V  l-tviurv^  on  Conveyancing,  in 

>^kc\  ^UN^H;V<n\i^v,  it  a{>(yxur^  u^  K>  hb  o|><t:ioa.  and  is  dis- 

%;^x;^\  >ji«^^v\v  *s  55«v^  :jj5A5  iiiiN^i  *  t^civkfi  a>  tiiis  s>  wxHiId  be 
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venience,  one  cannot  see  the  least  objection  to  this.  This  bur-  Wbwch 
den  occurs  in  the  instrument  of  resignation  to  Mr.  Douglas.  It  frawb. 
must  appear,  therefore,  to  every  person  who  took  the  trouble,  "im^ 
as  it  is  the  practice  of  that  country  to  register  records  under 
the  Statute  of  1669,  to  make  reference  to  that  record,  that  this 
estate  had  been  surrendered  to  the  superior  with  this  qualifica- 
tion ;  and  undoubtedly  it  was  competent  to  any  person  treating 
with  this  superior,  to  make  any  agreement  which  he  thought 
fit  with  respect  to  the  terms  on  which  he  meant  to  resign  the 
property  to  him ;  and  though  necessarily  we  could  not  get  at 
what  we  might  conceive  the  justice  of  the  case,  if  the  appellant 
could  succeed  in  showing  that  this  has  not  created  a  real  lien 
on  the  lands,  and  that  therefore  Mr.  Wilson,  in  this  form,  had 
no  right  to  bind  the  lands  with  it,  yet  upon  the  whole  it  ap- 
pears to  me,  as  I  have  already  stated,  that  the  lien  is  well 
created.  Undoubtedly  it  is  a  case  of  great  intricacy,  and  great 
nicety,  one  of  which  I  l^ave  heard  no  express  decision  cited  at 
your  Lordships'  Bar,  and  in  which,  therefore,  we  are  bound  to 
refer  to  the  principles  on  which  these  instruments  are  framed, 
and  the  principles  of  the  law  of  Scotland :  and  on  the  most 
attentive  and  anxious  consideration  of  a  case  which,  to  a  per- 
son more  versed  in  English  law,  is  of  considerable  nicety  and 
difficulty,  upon  the  whole  it  does  appear  to  me,  that  the  Lords 
of  Session  have  come  to  a  right  conclusion,  and  that  therefore 
this  interlocutor  ought  to  be  affirmed.'* 


A  Reserved  Real  Burden  is  carried  by[  a  General  Service. 

CUTHBERTSON  v.  BAR^R. 

In  1801  Thomas  Cuthbertson  sold  the  lands  of  Boreland  to  March7,i806. 
the  defender  for  the  sum  of  £2500.  The  defender  was  allowed  Nabbativi. 
to  retain  £1900  of  the  price  for  a  year ;  and  accordingly  this 
sum  was  declared  in  the  disposition  granted  to  him  to  be  a  real 
burden  on  the  lands.  The  defender  at  the  same  time,  along 
with  a  cautioner,  granted  a  personal  bond  for  the  sum  to  Cuth- 
bertson. 
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CuTHBiETsoii       Before  any  part  of  this  sum  retained  was  paid,  Cuthbertson 

baer.       died.     His  eldest  son  Robert  made  up  a  title  by  general  ser- 

1306.       ^^^®  *s  heir  to  his  father,  and  upon  this  title  raised  an  action 

against  the  defender  and  his  cautioner  for  payment  of  the  sum 

contained  in  the  bond.     To  this  action  the  defender  objected, 

on  the  ground  that  the  pursuer's  title  was  defective. 

ABotJMraTFOB  Pleaded  for  the  Defender. — A  general  service  conveys 
kFJCNDKB.  ^^j^  personal  rights.  Under  this  description  the  right  reserved 
in  the  disposition  granted  by  the  pursuer's  father  does  not  fall. 
In  virtue  of  the  reservation  contained  in  that  deed,  the  pursuer's 
father  remained  infeft  in  the  lands  to  the  extent  reserved.  In 
order  to  be  able,  therefore,  to  discharge  the  reserved  real  bur- 
den, the  pui-suer  must  expede  a  special  service  to  his  father. 

Aroumrntfob      Pleaded  for  the  Pursuer. — There  are  two  classes  of  real 

rights  which  pass  by  general  service — those  which  do  not  require 
infeftment,  and  those  which  are  secured  by  an  infeftment  not 
standing  in  the  person  of  the  ancestor  or  creditor,  but  in  the 
person  of  another,  as  debtor  in  the  obligation.  This  latter  class 
comprehends  all  real  liens  by  which  infoftments  are  encumbered, 
but  which  are  not  themselves  feudaUzed  in  the  person  of  the 
creditor. 

A  person  in  whose  favour  a  real  burden  is  conceived  has  no 
fee  in  the  lands.  He  has  no  title  of  possession,  and  no  access 
to  the  rents  for  payment  of  the  burden.  Nor  does  it  make  any 
difference  in  the  question,  that  the  party  in  whose  favour  the 
real  burden  is  conceived  was  the  grantor  of  the  disposition  by 
which  the  burden  was  reserved.  The  original  infeftment  of 
the  grantor  docs  not  subsist  cotemporaneously  with  the  infeft- 
ment of  the  disponer.  The  right  reserved  is  a  mere  burden  on 
the  disponer's  right  of  property.  No  feudal  right  remains  in 
the  person  of  the  disponer.  He  cannot  vote  for  a  member  of 
Parliament.  He  has  no  title  of  possession  to  the  lands.  He. 
cannot  pursue  an  action  of  maills  and  duties.  He  has  no  dis- 
tinguishing privilege  of  a  proprietor  more  than  if  the  right  had 
been  reserved  to  him  in  the  disposition  of  a  third  party. 

In  practice  it  has  always  been  held  by  men  of  business  that 
a  general  service  is  sufficient  to  carry  a  reserved  real  burden. 
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Lord  Methven,  Ordinary,  Found  "  That  the  title  to  the  debt  Cdthbebtsow 
in  question  is  quite  sufficient  for  enabling  the  tutors  of  the  pur-       barr. 
suer  to  discharge  the  same/*  "isoeT 

The  defender  having  reclaimed,  the  Court  "  Adhered."  ?y^J"?'^;on^ 

^  '  March  7, 180G. 

On  the  Session  Papers  Lord  President  Campbell  has  writ-  ,,«^f^'o»*' 

m«i  1-1  1-11  TT«  1  11  1       "'°'  Notes,  Sir 

ten, — "  Title  to  heritable  debt.  Heir  ought  regularly  to  make  iiay  Campbiii's 
up  titles  by  precept  of  clare  constat  from  the  superior  of  the  *****"  *^^^^ 
infeftment,  ie.,  Denny  the  purchaser,  and  then  grant  a  dis- 
charge and  renunciation,  to  be  recorded  in  the  Register  of 
Sasines,  in  order  that  it  may  appear  in  the  face  of  the  record 
that  the  lands  are  disencumbered.  At  same  time  it  is  believed 
a  general  service  is  thought  sufficient.  But  at  least  it  should 
be  a  general  special  service.^' 

On  the  Session  Papers  Baron  Hume  has  written, — «  The  Jf^- n*^*^'^  , 

.  «  .1.1      Baron  Hume  s 

President  at  moving  was  strenuous  for  a  special  service,  on  the  Seasion  Papci-s. 
notion  of  the  seller  having  in  substance  reserved  so  far  his 
original  infeftment.  But  at  advising  he  gave  up  this  and  con- 
tended for  a  general  special  service,  which,  however,  seems  to 
be  unknown,  except  in  service  as  heir  of  provision  where  the 
specification  of  the  deed  of  provision,  if  made,  limits  the  appli- 
cation of  the  service." 


A  Resetted  Real  Burden  is  ttanMnissible  by  Assignation, 

BROWN  V.  MILLER. 

In  1 795  Robert  Lyie  conveyed  to  his  eldest  son  certain  herit-  Feb.  a,  1820. 
able  subjects  under  burden  of  payment  of  £100  to  each  of  the  nabrativb. 
younger  children,  and  under  burden  of  a  liferent  provision  to 
his  widow.  These  provisions  were  declared  to  be  real  burdens 
on  the  subjects  conveyed,  and  were  appointed  to  be  engrossed 
in  the  infeftment.  On  the  death  of  his  father,  John  Lyle  was 
infeft,  and  the  instrument  of  sasine  bore  that  infeftment  was 
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Bb(»w»      given  under  burden  of  the  provisions  contained  in  the  disposi- 

MiLLKR.      tive  clause  in  the  disposition  in  his  favour. 

1820.  I^i  May  1801,  Margaret  Lyle,  one  of  the  daughters,  along 

with  her  husband,  WiUiam  Term,  having  borrowed  £60  from 
James  Cameron,  assigned,  disponed,  and  conveyed  to  him  the 
provision  of  £lOO,  secured  to  her  by  her  father's  deed  of  settle- 
ment. The  deed  in  favour  of  Cameron  set  forth  that  the  pro- 
vision was  constituted  a  real  burden  and  lien  on  the  subjects 
conveyed  by  the  deed  of  settlement,  and  the  real  burden  con- 
stituted over  these  subjects,  and  also  the  subjects  themselves, 
were  conveyed  to  Cameron.  The  conveyance  was  thereafter 
duly  intimated  to  John  Lyle  on  15th  May  1801,  who  signed  a 
formal  and  duly  attested  acknowledgment  of  the  fact  on  the 
back  of  the  assignation.  The  assignation  was  also,  on  7th 
August  following,  duly  recorded  in  the  Register  of  Sasines. 

In  1804  John  Lyle  sold  part  of  the  subjects  to  the  Rev. 
Thomas  Brown.  In  order  to  effect  the  sale,  Margaret  Lyle 
and  her  husband  granted  a  discharge  to  John  Lyle  of  the  pro- 
vision of  £100,  and  renounced  and  released  the  subjects  of  all 
claim  they  might  have  held  in  them  in  virtue  of  her  father's 
disposition  and  settlement,  and  declared  the  subjects  to  be  com- 
pletely free  and  disencumbered  of  all  claims  at  their  instance  in 
all  time  coming.  Some  years  after,  John  Lyle  sold  the  remain- 
ing subjects  to  Alexander  Hyndman  ;  and  on  this  occasion  a 
similar  discharge  was  granted  by  Margaret  Lyle  and  all  the 
younger  children.  Hyndman  soon  after  died,  leaving  three  in- 
fant children,  for  whom  Robert  Miller  was  appointed  factor 
loco  tutoris. 

In  1813  James  Cameron,  to  whom  Margaret  Lyle  had  as- 
signed her  provision,  adjudged  both  the  subjects,  on  the  ground 
of  Margaret  Lyle's  debt  to  him,  and  her  intimated  assigna- 
tion to  him  of  the  real  burden  which  was  established  by  her 
father's  settlement  in  her  favour.  In  this  process  the  Rev. 
Mr.  Brown,  who  had  purchased  the  -subjects  in  Greenock,  and 
the  children  of  Alexander  Hyndman,  who  had  purchased  the 
subjects  in  Gourock,  were  called  as  parties.  Brown  allowed 
decree  to  pass  in  absence.  But  a  litigation  ensued  with  Hynd- 
man s  heirs. 

Loud  Craioik,  Ordinary,  Found  "  That  Margaret  Lyle's  claim 
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and  interest,  though  created  into  a  real  burden,  was   duly      Bbowh 
and  effectually  transferred  to  Cameron  by  her  intimated  deed      Millkr. 
of  assignation ;  and  he  therefore  decerned  in  the  adjudica-       1820. 
tion/' 

Miller,  the  factor  loco  tutoris  of  the  children  of  Ilyndman, 
then  made  payment  of  Cameron's  debt,  and  took  an  assignation 
in  his  own  right.  Having  obtained  a  charter  of  adjudication, 
and  been  infeft,  he  brought  an  action  of  maills  and  duties 
against  Brown,  in  which  decree  was  obtained  by  Miller.  Brown 
then  brought  an  advocation  of  the  Sheriff's  judgment,  and  also 
raised  a  reduction  of  the  decree  in  the  adjudication. 

Pleaded  for  the  Pursuer. — The  rieht  which  Margaret  Lyle  argihirxt  for 

11.11.  iilA  .  PtRSUKR. 

had  m  the  subjects  was  not  personal,  but  real.  As  soon  as  m- 
feftment  was  obtained  by  her  brother,  her  right  in  the  lands 
was  completed.  His  infeftment  served  both  to  realize  her  in- 
terest and  his.  Her  brother  was  unable  to  divest  himself  to 
her  prejudice  by  any  form  of  conveyance.  By  his  infeftment 
the  lands  were  as  much  impfedged  as  by  a  right  in  security. 
In  both  instances  an  adjudication  is  necessary  to  give  ready 
access  to  the  rents,  but  it  is  not  necessary  for  the  purpose  of 
realizing  the  right.     The  right  is  reaUzed  by  the  infeftment. 

As  infeftment  was  requisite  for  the  completion  of  the  right, 
infeftment  was  equally  requisite  for  its  transmission.  Accord- 
ing to  feudal  principle  the  right  could  not  pass  without  infeft- 
ment. It  could  not  otherwise  appear  in  the  records  whether 
the  burden  was  subsisting  or  extinguished ;  or  if  subsisting, 
through  what  hands  it  had  passed,  or  in  whom  it  was  now 
vested.  The  form  of  intimation  is  inapplicable  to  such  a  right, 
and  serves  no  useful  purpose,  for  the  burden  is  a  debt  of  the 
lands,  and  not  of  the  owner. 

By  an  intimation  to  John  Lyle,  the  original  disponee,  a  pur- 
chaser from  him  does  not  learn  who  is  now  the  creditor  in  the 
claim,  or  to  whom  he  may  safely  pay.  In  the  present  instance, 
it  is  true,  the  personal  deed  found  its  way  into  the  Record  of 
Real  Rights.  But  Mr.  Brown  was  not  obliged  to  search  for  it, 
and  in  point  of  fact,  he  did  not  see  it  there.  Indeed,  under  the 
Statutes  there  was  no  authority  for  receiving  there  any  deed  of 
that  description. 
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Brown  Pleaded  FOR  THE  DEFENDER. — The  right  of  Margaret  Lyte 

Miixra.  was  not  a  feudal  estate  in  her  person,  bnut  a  burden  only  on  the 
1820.  infeftment  of  her  brother,  the  debtot.  The  whole  and  entire 
Argumekt  pob  fee  of  the  lands  was  his,  and  no  fee  of  any  sort,  higher  or  lower, 
was  in  her.  She  required  no  infeftment,  and  she  had  none, 
and  could  obtain  none,  in  her  own  person.  She  had  no  title  of 
possession,  or  power  to  bring  an  action  of  maills  and  duties 
against  the  possessors  of  the  lands.  She  could  only,  as  a  real 
creditor,  u^e  a  diligence  of  poinding  the  ground ;  and  in  the 
event  of  her  death,  her  interest  would  have  passed  by  a  general 
service,  and  could  not  have  been  the  subject  of  special  service, 
or  precept  of  dare  constat  and  infeftment.  Inter  vivos,  her  in- 
'  terest  was  therefore  transmissible  by  an  intimated  deed  of 
assignation,  more  especially  if  recorded.  If  not  transmissible 
in  that  form,  it  must  have  been  utterly  inalienable,  since  not 
being  infeft  herself  she  could  not  grant  any  effectual  warrant 
for  infefting  another.  In  that  respect,  her  right  was  of  the 
same  quality  as  a  reversion,  which  is  a  real  burden  on  the  wad- 
setter's infeftment,  and  passes  by  deed  of  assignation,  which 
becomes  effectual  against  third  parties  by  entry  of  the  deed  on 
record.  It  resembles  also  a  faculty  to  burden,  which,  if  special 
as  to  the  sum  and  the  creditor's  name,  is  duly  exercised  by  the 
granting  of  a  personal  bond  even  in  his  favour.  The  like  law 
has  even  been  applied  to  real  burdens  in  the  person  of  a  seller 
of  land  who  had  formerly  been  infeft  in  the  fee. 

Farther,  if  Margaret  Lyle  s  interest  was  not  transmissible  by 
her  deed  of  assignation,  as  little  could  it  be  extinguished  by  her 
writ  of  discharge,  which  is  merely  such,  and  does  not  even  con- 
tain any  dispositive  words,  such  as  are  to  be  found  in  the  as- 
signation. 

Interlocutor  of      LoRD  GiLLiES,  Ordinary,  pronounced  the  following  interlo- 

Lord  Ordinary,  -r^.     i       i         x  i      V     i        •  •     i^  i  i     ^ 

Not.  19,  i8ia  cutor  : — "  Finds,  that  John  Lyle,  vintner  m  Greenock,  succeeded 
to  certain  heritable  subjects,  situated  partly  in  Gourock  and 
partly  in  the  town  of  Greenock,  in  virtue  of  a  disposition  and 
settlement  executed  by  his  father,  whereby  the  said  John  Lyle 
was  taken  bound  to  pay  certain  provisions  to  his  younger 
brothers  and  sisters,  and  in  particular,  the  sum  of  £lOO  to  his 
sister  Margaret :  Finds,  that  by  said  disposition  the  provisions 
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to  Margaret  and  to  the  younger  children  were  declared  to  be  Brown 
heritable  burdens  upon  the  subjects  thereby  conveyed  to  John  Millbe. 
Lyle,  and  agreeably  to  the  directions  therein  contained,  were  1320. 
accordingly  engrossed  in  the  instrument  of  sasine  which  followed 
upon  the  disposition  in  favour  of  John  Lyle  :  Finds,  that  after 
infeftment  had  been  taken  upon  the  disposition,  Margaret  Lyle, 
in  the  year  1801,  granted  an  assignation  of  the  sum  so  pro- 
vided to  her  by  her  father's  settlement  in  favour  of  James 
Cameron,  in  security  of  a  bill  due  to  him ;  which  assignation 
was  duly  intimated  to  Lyle,  the  debtor,  and  recorded  in  the 
Register  of  Sasines  :  Finds,  that  although  the  said  assignation 
was  effectual  to  convey  a  personal  right  to  Margaret  Lyle's  pro- 
vision, yet  that  the  same  was  not  a  habile  or  effectual  method 
of  conveying  the  heritable  right  which,  previous  to  this  period, 
had  been  perfected  by  infeftment,  as  above  mentioned :  Finds, 
that  said  heritable  right  not  being  cancelled  or  transferred,  or 
at  all  affected  by  the  said  assignation,  could  still  be  effectually 
discharged:  Finds,  that  in  1804  the  memorialist,  Mr.  Brown, 
purchased  from  Lyle  the  subjects  situated  in  Greenock,  when,  in 
order  that  these  subjects  might  be  disencumbered  of  the  pro- 
visions before  mentioned,  Margaret  Lyle,  and  her  brothers  and 
sisters,  granted  a  discharge  and  renunciation  of  the  real  bur- 
dens created  over  the  intended  purchase,  but  reserved  their 
rights  entire  over  the  subjects  in  Greenock,  which  still  remained 
the  property  of  Lyle:  Finds,  that  this  disposition,  with  the 
clause  of  reservation,  having  been  recorded,  Mr.  Brown  paid  the 
full  price  of  the  subjects,  amounting  to  £1120  sterling,  and 
received  a  disposition  to  the  same,  upon  which  he  was  duly  in- 
feft :  Finds,  that  in  virtue  of  this  disposition  Mr.  Brown  entered 
into  and  continued  in  possessioi\  without  challenge,  or  any  claim 
being  made  against  him,  down  to  the  year  1813,  when  a  pro- 
cess of  adjudication  was  raised  against  him,  and  also  against 
the  other  memorialist  Alexander  Miller,  as  purchaser  of  the 
subjects  in  Greenock  belonging  to  John  Lyle  ;  which  adjudica- 
tion was  brought  at  the  instance  of  James  Cameron,  and  was 
founded  on  the  assignation  before  mentioned,  granted  to  Came* 
ron  in  1801,  as  being  preferable  to  the  discharge  obtained  by 
Mr.  Brown  in  1804 :  Finds,  that  in  the  process  of  adjudication 
appearance  was  made  for  Mr.  Miller,  and  decree  passed  against 
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bim,  but  that  do  appearance  was  made  for  the  memorialu 
BrowD ;  and  that  therefore  quoad  him  the  decree  there! 
taine<l  must  be  held  to  bo  in  absence  :  Finds,  that  Mr.  ] 
having,  in  consequence  of  the  said  decree,  paid  the  de 
Cameron,  and  obtained  right  to  the  adjudication,  broug 
virtue  thereof,  a  process  of  maills  and  duties  b^ore  the  S 
of  B«ufrewshire,  whose  interlocutor  having  been  complain 
by  both  parties,  in  mutual  advocations,  which  have  been 
joined  with  the  present  process  of  reduction,  at  the  instat 
Ur.  Brown,  for  setting  aside  said  decree  of  adjudication  :  I 
that  in  the  reduction,  as  well  as  in  the  action  of  maillf 
duties,  Mr.  Brown  is  entitled  to  found  on  the  discharge  fon 
mentioned,  as  being  effectual  to  protect  him  from  any  cla 
the  instance  of  Cameron,  or  any  person  deriving  right 
him  (Cameron)  to  the  assignation  by  Margiu^t  Lyle  t 
mentioned  :  Therefore,  in  the  reduction  sustains  the  reasc 
reduction,  and  reduces,  deccms,  and  declares,  conforni  t 
conclusions  of  the  Ubcl,  and  in  the  mutual  advocations  e 
process  of  maills  and  duties,  advocates  the  cause,  and  assc 
the  defender,  the  said  Rev.  Thomas  Brown,  from  the  ' 
conclusions  of  the  Ubel  in  said  action  of  maiUs  and  dutloE 
decerns." 


The  pursuer  having  reclaimed,  the  Court  pronounoec 
following  interlocutor : — "  The  Lords  having  resumed  the 
sideration  of  this  petition,  and  advised  the  same  with  tfa 
swers,  they  find  that  the  real  bunlen  or  security  created 
the  subject  in  question,  in  the  person  of  Margaret  Lyh 
being  clothed  by  infeflment  in  her  perscHi,  nor  capable 
could  be  validly  transferred  by  her  and  her  husband  l^ 
disposition  and  assignation  in  favour  of  James  Cameron, 
intimated  and  recorded  in  the  Register  of  Sasines  ;  and 
such  disiKisition  and  assignatioD  is  effectual  and  preferal 
the  discharge  and  renunciation  founded  on  by  the  reepou 
and  therefore  altu*  the  interlocutor  of  the  Lord  Ordinal 
claimed  against ;  and  in  the  process  of  reduction  at  the  ins 
of  the  respondent  Thomas  Brown,  sustain  the  defences  ol 
for  the  petitioner,  assoilzie  him  from  the  conclusions  tbereo! 
decern.     In  the  mutual  processes  of  advocation,  advocab 
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causes ;  and  in  the  advocation  at  the  instance  of  the  respon-       Brown 
dent,  repel  the  reasons  of  advocation,  assoilzie  the  petitioner      Muxbr. 
from  the  conclusions  thereof,  and  decern.     And  also  in  the        1820. 
other  advocation,  sustain  the  reasons  of  advocation,  and  decern 
against  the  respondent  Thomas  Brown,  conform  to  the  conclu- 
sions of  the  petitioner's  original  libel  of  maills  and  duties  before 
the  Sheriff ;  and  farther,  find  the  respondent  liable  to  the  peti- 
tioner in  payment  of  the  full  expenses  incurred  by  him,  both 
before  this  Court  and  the  inferior  Court ;  appoint  an  account 
thereof  to  be  given  in,  and  remit  the  accoun^t,  when  lodged,  to 
the  auditor  to  tax  the  same,  and  to  report." 

Lord  Balgray  observed, — "  There  is  here  a  proper  real  bur-  ^S^^' 
den,  both  by  the  form  of  words  and  the  entry  on  record.     But  Baron  Hume's 
the  creditor's  interest  is  of  an  heritable  not  a  feudal  nature.    It     ^^^^  *^^**"' 
passes  therefore  by  assignation,  as  it  also  does  by  a  general 
service.     A  precept  of  sasine  would  have  teen  incompetent,  for 
the  creditor  had  no  feudal  interest  in  his  person  to  convey. 
Any  other  decision  would  be  dangerous  to  the  law.     The  pur- 
chaser cannot  complain^  for  if  he  had  gone  to  the  records  he 
would  have  seen  the  reaJ  burd^en,  the  sum,  the  creditor,  and  the 
assignation.     The  case  of  Lament  v.  Lament's  Creditors,  4th 
December  1789,  is  a  judgment  in  point." 


1.  In  the  case  of  Lamont  v. 
Lamont's  Creditors,  December 
4, 17899  Mr.  Lamont,  by  disposition 
and  settlement,  conveyed  his  lands 
of  Auchogyle  to  his  nephew  Archi- 
bald, failing  heirs-male  of  his  own 
body,  but  under  burden  of  the 
sum  of  £100  to  each  of  the  testa- 
tor's sisters.  These  sums  were 
expressly  declared  to  be  real  bur- 
dens on  the  lands  until  paid.  No 
infeftment  followed  on  the  disposi- 
tion, and  Grizel  Lament,  one  of 
the  sisters,  by  her  "  last  will  and 
testament,"  bequeathed  to  Amelia, 


her  youngest  sister,  all  her  ^^  goods 
and  gear^'  which  she  then  had,  or 
might  happen  to  have  '^  at  any 
future  period"  of  her  life.  The 
deed  further,  after  narrating  that 
she  had  reason  to  believe  that  her 
brother  had  burdened  his  estate 
with  a  sum  of  money  to  be  paid 
to  her,  proceeded  thus,  "  I  there- 
fore hereby  declare,  by  this  my 
last  will  and  testament,  the  said 
Mi's.  Amelia  Robertson,  my  sis- 
ter, to  be  my  sele  heir,  executor, 

and  ASSIGNEE." 

2.  Li  a  ranking  and  sale  of  the 
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lands  of  Auchogyle,  Mrs.  Amelia 
Lamont  claimed  both  the  £100 
left  to  herself  by  her  brother  and 
also  the  £100  left  to  her  by  her 
sister  Grizel.  The  creditors  of 
Archibald  Lamont,  the  disponee, 
objected,  fivBt,  That  as  no  infeft- 
ment  followed  on  the  disposition 
in  Archibald's  favour,  the  provi- 
sions to  the  three  sisters  were  not 
entitled  to  be  preferred  to  the 
creditors  of  the  disponee ;  and, 
secandj  That  if  these  provisions 
were  to  be  held  as  real  burdens  on 
the  lands,  then  the  provision  to 
Grizel  could  not  be  carried  to  her 
sister  Amelia  by  the  testament 
executed  by  her. 

3.  The  common  agent  held  that 
the  provisions  to  the  three  sisters 
were  to  be  preferred  to  the  claims 
of  the  creditors  of  the  disponee, 
and  his  report  bore,  "  Though  no 
infeftment  followed  on  the  dis- 
position, the  provisions  to  the  sis^ 
ters  are  entitled  to  a  preference  as 
being  decerned  real  burdens  on 
the  lands,  and  a  condition  of  the 
right  and  the  after  adjudication 
could  only  carry  the  personal  right 
which  was  in  the  disponee,  just 
as  it  was  in  him  a  conditional 
right,  subject  to  the  burden  of 
these  provisions."  In  reference 
to  this  part  of  the  common 
agent's  report,  Baron  Hume  on 
the  margin  of  the  Session  Pa- 
pers has  written, — *^  This  is  the 
just  view.  They  are  not  real  on 
the  lands  from  want  of  infeftment, 
but  preferable  as  qualifications 
of  the  debtor's  own  right." — AtS. 
Notesy  Baron  IIxim£%  Scffsion  Pa- 


4.  The  Court  repelled  the  ob- 
jections to  Mrs.  Amelia  Lamont's 
claim.   Lord  Dreghorn  observ- 
ed,— "  I  am  for  repelling;  the  objec- 
tion. The  debtor's  right  continned 
personal,  and  was  therefore  quali- 
fied by  the  burden  of  the  provisions. 
The   creditors    behoved    to  take 
their  debtor's  right,  such  as  it  wws, 
cum  suo  onere.     And  if  their  in- 
feftment was  to   foUow   on   that 
right,  the  provisions  also  behoved 
to  be  qualities  of  that  infeftment. 
As  to  confirmation  there  was  no 
need  of  it,  because  the  sum  was 
specially  assigned.    I  think  Griz- 
el's  share  was  moveable,  though 
secured  upon  the  estate,  and  there- 
fore I  think  that  Grizel's   deed, 
though  testamentary,  conveys  it." 
Lord  President  Campbell  ob- 
served,— "  I  agree,  except  as  to 
the  point  of  the  sum  being  move- 
able.    I  think  it  is  clearly  herita- 
ble. It  would  have  gone  to  Grizel's 
heir  had  it  not  been  for  this  deed. 
But  it  does  not  thence  follow  that 
the   sum    is   not   assignable,  and 
this  deed,  though  Grizel  calls  it  a 
testament,  does  constitute  an  as- 
signee."   Lord  Justice-Clerk 
Macqueen  observed, — "  I  agree 
with  the  President  as  to  the  power 
of  assignation  here.    The  sum  was 
indeed  preferable,  but  it  was  not 
feudalized,  and  is  therefore  assign- 
able.    A  procuratory  of  resigna- 
tion making   a  settlement  of  an 
estate  goes  to  heirs,  but  so  long  as 
not  executed  and  infeftment  taken, 
it  is  still  assignable.     And  just  so 
here.     If  it  had  been  an  heritable 
bond  with  infeftment  as  a  wadset, 
I  should  very  much  have  doubted." 
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— MS.  Notesy  Baron  Hum^s  Ses- 
sion Papers. 

5.  On  the  Session  Papers,  Lord 
President  Campbell  has  writ- 
ten,— "  First  point:  Archibald 
Lamont'^s  right  qualified.  His 
creditors  must  take  the  right  as  he 
had  it,  consequently  with  the  bur- 
den of  these  provisions. — Second 
point :  Whether  GrizeFs  sliare  is 
habilely  conveyed  by  willt  The 
word  assignee  suflBcient.  Court 
unanimous  that  tlie  right  is  quali- 
fied, and  that  it  is  an  heritable 
subject,  not  moveable,  transmissi- 
ble by  assignation,  and  sufficiently 


carried  by  this  deed." — MS,  Notesy 
Sir  Islay  CampbelTs  Session  Fa* 
pers. 

6.  In  the  case  of  Brown  v. 
Miller,  the  assignation  was  not 
only  intimated,  but  recorded  in 
the  Register  of  Sasines.  It  has 
been  doubted  whether  the  record- 
ing be  essential,  and  perhaps  with- 
out a  special  enactment  it  is  not ; 
but  if  so,  it  certainly  ought  to  be 
required.  Without  such  a  publi- 
cation a  purchaser  has  no  means 
of  securing  himself  against  the 
combined  fraud  of  the  seller  and 
the  creditor  in  the  real  burden. 
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RESERVED  FACULTY  TO  BURDEN. 


Where  a  Right  flowing  from  the  exercise  of  a  Reserved  Power  to  Bur- 
den has  not  been  made  real  in  the  lifetims  of  the  party  in  whom 
favour  t/ie  power  is  reserved,  the  onerous  singular  succeseors  of  ike 
Disponee  are  not  affected  by  the  Right. 

I.— ROME  V.  GRAHAM'S  CREDITORS. 

Feb.  19, 1719.  In  1629  Gcorge  Rome  purchased  the  lands  of  Clowden,  and 
Narrative,  took  the  disposition  to  his  son  Thomas  in  fee,  and  to  himself  in 
liferent,  reserving  power  to  himself  to  dispone  the  lands  irre- 
deemably, or  to  wadset  them,  or  to  grant  annualrents  out  of 
them,  notwithstanding  that  the  fee  was  taken  to  his  son.  In 
1635  he  granted  a  bond  to  one  Ballantine,  on  which  adjudica- 
tion was  led  after  the  death  of  the  father,  and  also  after  the 
lands  had  been  conveyed  by  the  son  to  an  onerous  singular 
successor.  The  adjudication  having  come  by  progress  into  the 
person  of  Thomas  Rome,  merchant  in  Antigua,  a  competition 
arose  between  him  and  the  creditors  of  Provost  Graham,  who 
was  then  the  proprietor  of  the  lands. 

ARauMENT  FOR     Pleaded  for  Mr.  Rome. — A  party  who  has  a  liferent,  with 

^^^^  a  power  to  dispone  and  burden,  is  in  the  eye  of  the  law  really 

fiar.     His   liferent  is   an  ususfructus  causaliSy  and  his  debts 

affect  the  subject  as  much  as  if  the  fee  had  been  stated  in  his 

person.     The  creditor  of  such  a  party  requires  therefore  to  do 
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no  more  than  adjudge  the  lands  from  him.  From  that  moment 
the  adjudication  is  a  real  right  upon  the  lands^  as  much  as  if 
he  had  been  formally  invested  in  the  fee.  Nor  has  it  ever  been 
thought  that  such  an  adjudication  gave  the  creditor  right  only 
to  the  faculty  to  burden  ;  for,  upon  that  supposition,  the  adju* 
dication  could  not  be  effectual  upon  the  lands,  without  some 
new  deed  in  exercise  of  the  faculty,  such  as  granting  an  herita- 
ble bond  or  wadset  to  himself.  But  that  has  never  been  dreamed 
or  practised  by  any  creditor  in  such  a  case,  for  this  plain  reason, 
that  a  liferenter  having  a  power  to  burden  is  always  considered 
with  regard  to  his  creditors  as  fiar  ;  and  the  right  of  a  son,  in 
whose  name  the  fee  is  expressly  taken,  does  in  such  a  case  re- 
solve into  a  conjunct  fee  with  the  father,  and  he  is  understood 
to  be  conjoined  for  no  other  reason  but  to  save  the  trouble  of  a 
new  conveyance,  and  to  exx^lude  the  superior's  casualties  that 
may  fiiU  due  by  the  death  of  the  father.  It  makes  no  difference, 
that  the  fee  was  never  in  the  father,  but  that  the  faculty  was  dis- 
poned to  him  by  a  third  party,  who  at  the  same  time  disponed 
the  fee  to  the  son.  A  father  disponing  in  favour  of  his  son, 
and  reserving  faculties,  does  not  convey  the  fee  more,  nor  in  a 
stronger  manner,  than  a  third  party,  vrho  gives  the  &ther  the 
liferent  with  such  faculties,  and  the  son  the  fee ;  and  the  third 
party  in  that  case  very  plainly  gives  the  father  as  much  as  he 
himself  reserves.  I^  indeed,  the  fiwnilty  were  only  given  to  the 
father,  without  any  infeftment  ^of  liferent,  perhaps  there  might 
be  more  ground  for  looking  upon  that  as  personal ;  but,  where 
a  father  is  infeft  in  liferent  witii  such  faculties,  it  is  equivalent 
as  if  he  had  reserved  the  Uferent  with  the  same  powers.  In 
both  cases  the  liferent  has  the  same  effect  with  a  fee,  except 
only  that  it  does  not  transmit  to  heirs,  where  the  heir  of  line  is 
different  from  the  person  who  is  made  fiar  by  the  disposition. 

Even  taking  the  matter  upon  the  footing  of  a  simple  faculty, 
when  a  person  has  a  power  to  dispone  or  burden  lands,  his 
contracted  debts  are  looked  upon  as  a  sufficient  exercise  of  that 
faculty  in  favour  of  the  creditor,  although  he  do  not  specifically 
grant  an  infeftment  for  that  debt ;  and  there  is  a  very  good 
reason  for  this,  not  only  in  equity,  but  according  to  the  subtilest 
reasoning  in  apidbus  juris ;  because,  whoever  grants  a  personal 
bond,  puts  it  in  the  power  of  the  creditor  to  make  that  debt 
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real  upon  the  land  by  diligence,  as  effectually  as  if  he  granted 
a  disposition  for  security  of  that  debt.  Accordingly,  nobody 
doubts  that  an  adjudger  has  just  as  strong  a  right  to  lands,  from 
the  consent  of  the  debtor,  as  he  who  obtains  a  voluntary  dis- 
position ;  and  therefore  our  practice  in  this  matter  is  most 
rational,  that  he  who  hath  a  faculty  to  burden  lands,  does  efiec- 
tually  exercise  that  faculty  according  to  the  strictest  rules, 
wheil  he  contracts  a  debt ;  which  debt,  by  the  forms  and  dis- 
position of  law,  can  be  made  a  burden  upon  the  lands,  without 
any  further  deed  or  consent  of  his. 

Allowing  the  granting  a  personal  bond  to  be  no  exercise  of 
the  faculty  in  favour  of  the  creditor,  and  allowing  that  faculty 
to  have  died  with  the  father ;  still  the  adjudication,  in  equity, 
must  be  sustained  against  the  son,  though  led  after  the  fathers 
death.  The  law  has  always  been  favourable  to  creditors  in 
competition  with  heirs  and  children,  especially  such  of  them  as 
are  purely  gratuitous  successors.  The  father  had  a  power  to 
make  his  debts  real  upon  his  son^s  estate.  The  son,  when  he 
got  the  disposition,  laid  his  account  with  being  burdened  ac- 
cordingly ;  and  if  the  father  neglected  to  do  what  was  in  his 
power  for  the  satisfaction  of  his  lawful  creditors,  his  son  the 
donatar  ought  not  to  reap  benefit  thereby.  It  is  enough  in 
material  equity,  that  the  father  had  a  faculty  to  burden  ;  and 
when  the  law  supplies  his  neglect,  aind  authorizes  adjudications 
to  be  led  after  his  death,  the  son  is  in  no  worse  case  than  if 
the  father  had  exercised  his  faculty  in  favour  of  his  creditors ; 
which  was  a  piece  of  justice  he  ought  not  to  have  refused  them. 

A  faculty  to  dispone  or  burden  is  truly  a  burden  established 
upon  the  fee,  and,  as  such,  good  against  singular  successors. 
Whenever  the  faculty  is  exercised  by  contracting  even  personal 
debt,  it  is  in  consequence  of  the  faculty  that  the  creditor  has  it 
in  his  power  at  any  time,  and  against  any  proprietor,  to  make 
the  same  real  upon  the  estate.  Nor  has  the  purchaser  any 
cause  to  complain,  since  he  purchases  with  the  burden  of  a 
faculty  engrossed  in  the  conveyance  in  his  favour.  This  gives 
him  a  full  notification  of  his  danger. 


iROUMKXT  FOB 
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Pleaded  for  Graham's  Creditors. — Mr.  Rome's  right  flows 
a  non  habenfe.     George  Rome,  the  granter  of  the  bond  upon 
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which  the  adjudication  was  led,  was  only  liferenter  of  the  lands 
of  Clowden  ;  and  though  he  had  an  express  power  by  the  dis- 
position, to  sell,  dispone,  burden,  &c.,  the  lands  without  reserve, 
yet  not  having  specifically  exercised  that  power,  by  granting  any 
infeftment  upon  the  land,  his  personal  bond  could  not  a£fect  it, 
unless  Ballantine  the  creditor  had  adjudged  the  faculty  from 
him  during  his  own  Ufe,  which  he  did  not,  but  after  his  death, 
when  the  faculty  was  expired ;  after  which,  the  debt  could 
not  become  real  upon  the  lands  by  any  adjudication.  The  fee 
flowed  not  from  the  father  reserving  to  himself  a  liferent,  but 
from  a  third  party.  In  a  disposition  with  a  reserved  liferent, 
and  faculty  to  burden,  &c.,  it  may  be  thought  that  the  fee  is 
truly  reserved,  in  so  far  as  the  faculty  reaches  ;  but,  where  the 
fee  is  disponed  to  one,  and  a  faculty  to  burden  to  another,  there 
the  faculty  is  merely  personal,  and  not  the  consequence  of 
a  fee.  . 

If  it  should  be  allowed  that  the  father  was  fiar,  and  the  son 
only  conjunct  with  him,  that  will  have  no  weight  in  the  argum^it 
The  difficulty  stiH  recurs,  how  shall  one's  personal  debts  be 
made  real  upon  lands,  once  indeed  in  the  debtor's  person,  but 
now  alienated,  and  no  longer  in  his  person,  or  that  of  his  heir  ? 
With  George  Rome  the  father's  life,  his  interest  in  the  lands  of 
Clowden  funditus  ceased,  so  that  they  did  not  even  remain  in 
his  hcereditas  jacens.  His  son  Thomas  Rome  became  thereby 
absolute  proprietor.  But  upon  what  medium  could  he  be  made 
liable  more  than  any  other  singular  successor  ?  Not  certainly 
as  heir,  for  he  did  not  represent  his  father ;  not  as  successor 
titulo  lucrativOy  nor  upon  the  Act  of  Parliament  1621  ;  for  his 
succession  was  anterior  to  the  contraction  of  the  debt.  In  a 
word,  taking  the  matter  upon  this  footing,  the  father  was  like 
one  of  more  proprietors  pro  indiviso  in  any  subject.  Such  a 
proprietor,  during  the  continuance  of  his  property,  can  burden 
the  common  subject  with  his  debt ;  but  whenever  that  ceases, 
by  his  death  or  otherwise,  there  is  no  longer  access  for  his  cre- 
ditors who  have  not  already  established  to  themselves  an  in- 
terest in  the  subject,  independent  of  their  debtor.  When  a 
party  having  a  faculty  to  burden,  contracts  personal  debt,  all 
that  can  possibly  be  implied  is  an  assignation  of  that  faculty, 
in  so  far  as  it  may  be  a  necessary  medium  to  establish  the  debt 
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K'/M*       tipon  the  mhjtci ;  or  i&  «cci«r  v^mk.  a  -^■*^**ti^  from  tlie 
QuAHsttn     tlehU^  to  lead  zu  ^y^Xksas^m,     Sat  need  eren  this  be  grant- 

' .^  '    e<L     In  a  personal  bobd  tLere  is  mMkios  implied  or  expressed 

^^^^'  \mt  a  Himple  oUigatiofi  w  par^  aiki  wlien  an  adjodicatioa  is 
led  thereon,  it  is  noc  frcpin  anj  impKfd  ooiisent^  but  by  the 
justice  of  the  law,  which  snpplving  the  want  of  will  in  the 
clebtor^  disposes  of  his  goods  for  pajmeot  id  his  debts.  In  anj 
view,  contracting  personal  debts  can  nerer  be  interjHieted  an 
exercise  of  a  &cultj  to  burden.  Were  it  so,  the  oonsequenoe 
would  be,  that  the  simple  personal  debt  most  be  an  effectual 
burden  upon  the  subject,  which  can  never  be  maintained ;  and 
yet,  there  in  no  evading  the  coosequ^ice,  if  it  be  evident  that 
the  exerting  a  faculty  ta  burden  must  produce  an  actual  bur- 
don.  If,  then,  the  simple  contracting  of  personal  debt  can 
infer  nothing  more  but  a  mandate  or  assignation  of  the  &culty, 
that  tnaiidate  or  assignation  must  fall  whenever  the  faculty  is 
extinct,  by  the  death  of  the  person  in  whom  it  subsisted  ;  and 
the  case  then  becomes  the  same  as  if  it  never  had  been  grant- 
ed. There  are  no  sorts  of  adjudications  known  in  oiu*  law  but 
against  debtors,  or  their  hcBreditates  jacentes.  To  neither  of 
those  can  the  present  adjudication  be  reduced.  Whatever 
favour  onerous  creditors  may  have  in  the  law,  they  can  never 
bo  indulged  in  demands  directly  in  the  face  of  principles,  and 
it  is  against  all  principles,  that  one's  estate,  which  is  his  own 
without  any  burden,  should  be  torn  from  him  for  the  personal 
doht  of  another. 

Allowing  tho  contracting  of  personal  debt  to  be  such  an  ex- 
onM!H>  t>f  tho  father's  faculty,  that  the  estate  could  have  been 
aflfVtod  as  long  as  it  was  in  the  son's  person,  now  that  the 
<>9it4^to  ivi  oonvoyod  to  onerous  purchasers,  without  the  burden  of 
Uio  Ih^UiI  tboro  is  no  longer  place  for  affecting  the  estate  in 
tlwir  i^orwoUvH, 

It  131  admit tiHi  that  a  faculty  to  burden  is  good  against  sin- 
It^ilav  AUi^HVSM^n^  so  as  to  bo  effectual  to  burden  the  estate  in 
wh\^H'vt^r  hands  it  may  conie«  if  the  faculty  be  exercised  in  a 
|M\^M[>r  >^4i^\\  U  \Uxv^  not  however  follow  that  personal  bonds, 
>^hioh  in  no  )>r\^)HT  seiu^^  arv  exertions  of  the  fiurulty,  wiU  thus 
i^tHH^t  ih^  i>9ital<^ :  Ku'^  howxnvr  it  bo  pleaded^  from  considoirfions 
^N|'  ^N^uil^w  Uiat  thoy  nm  U^  made  effectual  upon  the  estate  as 


RESERVED  FACULTY  TO  BURDEN.  43 

long  as  remaining  with  the  son,  to  whom  the  estate  was  pur-       Rom 
chased  by  the  father^s  money,  personal  considerations  of  that  or     Graham's 
any  other  nature  can  have  no  place  against  successors  for  oner-    ^'^^^ 
ous  causes,  who  are  in  quite  diflferent  circumstances.     When       ^^'*- 
the  father  died,  the  faculty  to  burden  died  with  him  ;  the  fee 
became  thereby  absolute  in  the  person  of  the  son,  and  was  con- 
veyed in  the  same  absolute  manner  to  the  purchaser.    If  it  should 
be  granted  that  the  law,  upon  the  account  of  some  personal 
considerations  of  favour  and  equity,  would  indulge  the  father's 
creditor  in  a  power  of  affecting  it  for  his  debt,  and  so  make 
an  adjudication  once  led  good  against  singular  successors,  this 
must  be  done  while  the  estate  remained  with  the  son.     Since 
the  creditor  neglected  that  opportunity,  sibi  imputet.     The  pur- 
chaser who  acquired  an  absolute  right  is  safe,  for  against  him 
these  personal  considerations  cannot  militate. 

The  Lords  Found  "  The  bond  erranted  by  George  Borne  to  JuDoiinrr. 

Pfth    1ft    1 71  ft 

John  Ballantine,  in  the  year  1635,  a  good  ground,  whereupon      *    ' 
the  creditors  might  affect  the  said  Thomas  Home,  son  to  Greorge 
the  obligant,  and  the  heirs  of  the  said  Thomas  :  But  found  that 
the  bond  cannot  affect  the  singular  successors   of  the   said 
Thomas  in  the  lands  of  Clowden." 


n.— OGILVIE  V.  OGILVIB. 

In  1724  Eobert  Ogilvie  of  Coiil  settled  his  estate  in  fistvour  Jiime  21, 1787. 
of  his  eldest  son  Dr.  John  Ogilvie,  under  this  burden  and  pro-  Nabbattvi. 
vision,  that  he  should  have  a  power  to  burden  the  lands  dis- 
poned with  the  payment  of  5000  merks  to  any  person  he  should 
think  fit  at  any  time  in  his  life.  Infeftment  followed  tpon  the 
disposition  in  favour  of  the  son,  the  reserved  power  to  burden 
being  engrossed  in  the  sasine,  and  appearing  on  the  record. 

In  1 725  £he  father,  upon  the  recital  of  the  faculty  to  burden 
reserved  in  the  disposition  to  his  son,  granted  bonds  of  provi- 
sion in  favour  of  his  daughter  and  widow  to  the  extent  of  the 
5000  merks. 
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Ogilvii  In  1726  the  son  provided  his  wife  in  an  annuity  of  800 

Ogilvim.  merks,  upon  which  she  was  infeft.  He  afterwards  conveyed 
1787.  the  lands  to  John  Gardener,  with  his  wife's  consent ;  and  Gar- 
dener afterwards  conveyed  them  to  Thomas  Ogilvie  under  the 
said  burden,  who  having  raised  a  multiplepoinding,  a  competi- 
tion ensued  between  the  children  of  Mr.  Robert  Ogilvie  and 
the  widow  of  Dr.  John  Ogilvie  his  son. 

DuSSIS*^^*  Pleaded  for  the  Children  of  the  Disponer. — At  the  time 
Children.  when  Robert  Ogilvie  granted  the  disposition  to  his  son  such 
clauses  of  reservation  as  that  contained  in  the  disposition  truly 
imported  a  real  burden.  Lord  Stair  observes, — "  If  an  infeft- 
ment  be  granted  with  the  burden  of  a  sum,  it  makes  that  sum 
a  real  burden,  and  therefore  a  purchaser  proceeds  on  his  own 
hazard  if  he  buy  without  sight  of  his  author's  infeftment ;  for 
if  one  but  get  right  as  a  creditor,  that  party  having  right  to 
the  sum  burdening  will  be  preferred  as  an  anterior  real  credi- 
tor, and  not  personal  only."  From  this  passage  it  is  plain  the 
learned  Lord  Stair  thought  that  an  infeftment  granted  with  the 
burden  of  a  sum,  even  though  it  did  not  mention  the  name  of 
any  particular  creditor,  made  the  same  a  real  burden,  and  that 
the  party  who  had  right  thereto  would  be  preferred,  seeing  that 
he  might  adjudge  upon  it. 

The  law  makes  no  distinction  whether  a  particular  creditor 
is  mentioned,  or  if  the  faculty  is  in  favour  of  persons  under  the 
collective  denomination  of  children,  or  if  the  creditors  are  alto- 
gether uncertain ;  because  the  disponer,  in  whose  favours  the 
faculty  is  conceived,  being  truly  creditor,  it  may  be  affected  for 
his  debts,  or  he  may  dispone  to  the  extent  thereof ;  and  when 
the  creditors  do  appear,  they  come  in  place  of  the  party  who 
reserved  the  faculty.  Considering,  therefore,  the  question  in 
this  view,  it  removes  all  the  difficulties  or  inconveniences  that 
may  be  alleged  to  follow  the  uncertainty  attending  the  credi- 
tors who  have  right  to  such  faculty. 

Neither  is  it  easy  to  see  how  the  widow's  annuity  can  any 
way  compete  with  the  children,  as  her  liferent  is  constituted 
by  the  son,  whose  title  was  subjected  to  this  burden.     Besides, 
the  rendering  such  faculties  ineffectual  may  be  productive  of 
many  inconveniences.     Thus  it  may  often  happen  that,  for  tho 
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good  of  a  family,  a  father  cannot  decline  putting  his  son  in  the      Ooilvii 
fee  of  his  estate  ;  at  the  same  time  he  may  have  other  children      OaiLvm. 
and  creditors,  whose  provisions  and  debts  he  is  willing  to  have      "nsL 
secured,  preferably  to  the  son's  fee.    It  may  be  inconvenient  for 
him  to  determine  the  extent  of  these  provisions,  or  to  divide 
them  among  his  children,  by  immediately  granting  heritable 
bonds,  whereupon  they  may  be  infeft.    Would  it  not  be  hard  if 
there  was  no  way  in  our  law  to  answer  such  reasonable  inten- 
tions, by  which  no  other  person  can  be  prejudged  ?   And  yet  it 
is  believed  it  will  be  difficult  to  point  out  any  other  method 
than  the  one  that  has  been  followed  here. 

Pleaded  for  the  Widow  of  the  Disponee. — A  reserved  AEoumHT  »ob 

_..  _  •i/»»tT  •  Widow  of 

faculty  IS  no  more  than  reserving  the  fee  m  the  disponer,  m  so  Dupoina. 
far  as  extends  to  the  power  of  charging  the  estate  with  the  sum 
mentioned  in  the  faculty  ;  of  course,  it  can  never  be  stronger 
than  the  fee  itself.  Now,  no  fiar  can,  by  granting  a  personal 
bond,  make  the  same  a  real  burden  without  a  clause  of  infeft- 
ment,  or  diligence,  by  adjudication. 

A  debt  cannot  be  a  burden  on  a  fee  before  it  exists.  Neither 
can  the  power  to  make  it  a  burden  make  it  real,  where  nothing 
is  properly  done  to  charge  it  upon  the  land.  It  is  inconsistent 
with  the  nature  of  land-rights  that  any  sums  in  general  should 
be  a  real  buiden  upon  lands  where  either  the  extent  of  the 
sums  or  the  creditor  cannot  be  known  by  anything  that  ap- 
pears in  the  right  pretended  to  be  burdened. 

The  distinction  between  a  debt  contracted  with  a  certain 
creditor  and  a  debt  that  has  no  creditor,  is  so  plainly  founded 
on  common  sense  that  it  needs  no  authorities  to  estabhsh  it. 
Where  the  creditor  is  certain  the  infeftment  points  out  the  bur- 
den, one  knows  what  it  is,  and  where  it  is ;  but  where  there 
is  no  creditor,  or  no  sum  actually  contracted,  but  only  a  power 
to  do  it,  there  is  truly  no  burden  affecting  the  subject  at  the 
time.  It  is  a  burden  that  may  be,  or  may  not  be  ;  such  as  no 
purchaser  can  know,  or  have  any  security  against.  It  is  true 
it  has  been  often  found  that  such  indefinite  burdens  are  real ; 
but  in  a  late  case,  viz.,  in  the  competition  among  the  creditors 
of  MacLellan  of  Barclay,  the  Court,  upon  considering  the  incon- 
veniences that  followed  therefrom,  found,  that  such  clauses  did 
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Oqilvoi  not  import  a  real  burden  upon  land.  But  abstracting  from 
OaiLvn.  particular  cases,  it  seems  inconsistent  with  principle,  that  any 
1737  debt,  contracted  in  consequence  of  a  faculty,  should  be  real, 
unless  he  that  has  the  faculty  make  it  so,  by  charging  it  upon 
the  estate  ;  and  until  that  is  done,  it  must  remain  only  a  per- 
sonal burden  affecting  the  disponee.  Neither  is  it  so  obvious 
how  a  debt,  not  contracted  perhaps  for  many  years  after  an  in- 
feftment,  should  be  a  real  burden  thereon,  so  as  to  prejudice 
immediate  rights  ;  or  that  a  power  to  make  a  debt  real  does, 
ipso  factOj  produce  that  effect  by  the  contraction,  more  than 
that  every  fiar's  debts  are  real,  because  he  has  the  power  to 
make  them  so. 

It  is  said  that  creditors  may  adjudge  such  faculties ;  but 
when  they  have  done  it,  still  they  get  no  more  than  a  power  to 
secure  their  own  debts,  by  making  them  real ;  but  this  does 
not  prove  that  personal  debts,  contracted  in  virtue  of  such  a 
fitculty,  are  real,  as  from  the  date  of  the  infeftment  burdened, 
so  as  to  exclude  other  creditors.  Neither  is  there  anything  in 
the  observation  that  the  bonds,  granted  in  virtue  of  the  faculty, 
should  be  preferable  to  the  liferent  infeftment,  as  it  was  con- 
stituted by  the  son,  whose  right  was  subjected  to  this  burden ; 
because  the  widow  founds  her  plea  upon  this,  that  her  infeft- 
ment is  real,  flowing  from  the  fiar  before  the  debts  contracted 
in  consequence  of  the  faculty  were  real ;  nay,  that  they  are 
not  so  to  this  day.  And  it  can  have  no  influence,  that  the 
son's  title  was  burdened  ;  i.^.,  that  he  was  personally  burdened, 
unless  the  debts  to  which  he  was  subjected  had  been  real  pre- 
vious to  her  infeftment. 

As  to  the  inconveniences  which  it  is  said  would  follow  the 
rendering  such  faculties  ineffectual,  they  are  quite  imaginary  ; 
because,  if  a  father  has  a  mind  to  secure  provisions  to  his 
children,  or  a  fund  for  creditors,  yea,  even  for  aft;er  transac- 
tions, there  are  many  ways  to  do  it  other  than  the  one  that  has 
been  here  followed.  To  point  out  only  one,  why  may  not  the 
father  burden  the  estate  with  a  special  sum,  payable  to  himself 
or  to  any  person  he  thinks  fit ;  and  then,  of  course,  he  has  the 
power  of  dividing  and  applying  it  to  what  uses  he  pleases ! 
This  would  be  consistent  with  the  principles  of  law,  and  remove 
every  difficulty. 
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The  Lords  Found  "  That  the  bonds  granted  in  pursuance  of  Ooilvm 
the  faculty  are  only  personal,  so  as  to  affect  the  heir,  but  are  OoilVib. 
not  real  burdens  affecting  the  lands/*  1737. 

The  children  of  the  disponer  having  reclaimed,  the  Court  ^^'^""^- «, 

.    „  _„  ^  ^  '  June  26, 1785. 

"  Adhered.  June  21,  1787. 

Lord  Elchies,  in  his  Decisions,  observes, — "  The  reclaiming  Eichies*  Ded- 
bill  against  the  interlocutor,  26th  June  1 735,  was  delayed  from  p.  18O. 
time  to  time,  partly  till  the  then  question  between  these  parties 
upon  the  relict's  consent  to  the  disposition  to  Gardener  were 
likewise  reported,  and  partly  because  of  the  importance  of  the 
point  of  law,  viz.,  the  effect  of  a  reserved  faculty  to  burden 
where  either  the  creditor  or  the  sum  was  indefinite,  that  is, 
where  either  it  was  not  with  the  burden  of  a  particular  debt 
already  existing,  or  then  created.  Kilkerrak's  difficulty  was, 
that  the  debts  were  not  real ;  yet  if  the  faculty  was  real,  which 
he  thought  it  was,  the  bonds  might  be  made  real  by  diligence, 
and  would  be  drawn  back  to  the  date  of  the  faculty,  and  he 
thought  this  was  a  reservation  of  a  part  of  the  fee  to  the  extent 
of  this  sum.  Arniston  seemed  to  think  the  faculty  real,  and 
that  this  was  a  reserved  estate  effectual  against  singular  suc- 
cessors ;  but  then  he  thought  that  if  he  did  not  exercise  it  dur- 
ing his  life,  by  granting  infeftments,  the  bonds  granted  by  him 
could  only  be  preferred  to  singular  successors  of  the  son  accord- 
ing to  the  dates  of  their  dihgence,  and  therefore  was  for  ad- 
hering. I  agreed  that  it  was  a  reserved  estate,  but  not  a  re- 
served fee,  or  part  of  the  fee  of  the  lands,  since  the  whole  fee 
was  in  the  son,  who  was  the  only  vassal,  and  that  reserved 
estate  was  no  stronger  than  the  like  estate  created,  (if  the 
father  was  not  before  proprietor,)  as  in  the  case  of  the  Sinclairs 
and  of  the  Romes,  quoted  in  the  Papers,  (and  in  this  Arniston 
agreed  with  me,)  for  both  of  them  might  grant  infeftments,  but 
these  infeftments  would  be  preferred  only  according  to  their 
dates  with  the  creditors  or  singular  successors  of  the  son  the 
fiar  :  That  if  the  faculty  was  real,  any  exercise  of  it  after  the 
father's  death  was  inhabile,  at  least  could  only  be  preferred 
according  to  their  dates,  otherwise  they  behoved  to  be  preferred 
to  all  singular  successors,  quandocunque  the  creditors  in  them 
should  adjudge.  At  last,  without  a  division,  the  Lords  adhered. 
But  as  to  the  other  question  now  reported  by  Lord  Balmerino, 
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the  Lords  unanimously  found  that  the  relict  of  Dr.  Ogilvie,  bj 
consenting  to  Gardener's  disposition,  containing  expressly  the 
burden  of  that  faculty  reserved  to  the  father,  was  excluded  from 
competing  with  the  children  of  Robert  Ogilvie  the  father  ;  for 
if  such  a  faculty  had  been  of  new  created  to  the  father  by  that 
disposition,  it  would  have  been  hjus  qucBsitum  tertio,  and  bind- 
ing upon  the  relict  who  consented,  though  no  faculty  had  been 
reserved  in  the  father's  disposition  to  their  debtor/' 


1.  On  the  Session  Papers  in  th^ 
case  of  Ogilvie  v,  Ogilvie,  Lord 
KiLKERRAN  has  written, —  "In 
my  opinion  the  question  turns  up- 
on this,  W I) ether  the  power  re^ 
served  to  the  father  was  a  real  or 
only  a  personal  faculty  ?  If  it  was 
real,  then  no  deed  of  his  son  in  fa- 
vour of  a  singular  successor,  how- 
ever onerous,  could  defeat  it ;  and 
that  I  take  to  be  the  case  here. 
For  where  one  dispones  his  estate 
with  such  a  reserved  power,  he  so 
far  reserves  the  fee.  The  fee  so 
far  remains  with  him,  which  there- 
fore no  deed  of  the  disponee  can 
defeat.  The  case  is  different  where 
a  father  acquires  an  estate,  and 
takes  the  right  in  the  name  of  his 
son,  reserving  a  power  to  himself 
to  burden  or  affect  it  with  such  a 
sum.  For  that  is  but  a  personal 
faculty,  the  fee  never  having  been 
in  the  father;  and  therefore  an 
onerous  singular  successor  of  the 
son,  in  whose  favour  the  convey- 
ance is  taken,  being  infeft  before 
the  father  exerces  his  faculty,  will 
be  preferable  to  any  in  whose  &- 
vour  the   faculty   was   thereafter 


exerced.  And  so  the  Lords  found 
in  the  case  of  the  Creditors  of  Pro- 
vost Graham.  But  it  is  otherwise 
where  one  who  is  in  the  fee  con- 
veys and  reserves,  as  it  is  here; 
and  if  so,  it  is  out  of  the  case  to 
ask  whether  the  bonds  granted  by 
the  father  are  real  burdens,  which 
they  are  not.  But  if  the  father's 
own  right  be  real,  these  bonds 
may  be  made  real  by  diligence, 
quovia  tempore^  to  affect  the  sub- 
ject preferably  to  the  singular  suc- 
cessor of  the  son.  And  taking  the 
thing  in  this  light,  the  decision  in 
tlie  case  of  MacLellan  of  Barclay 
has  nothing  to  do  with  the  case,  no 
more  being  then  found  but  that  a 
general  burden  of  the  disponer^s 
debts,  quite  indefinite  and  general 
as  to  creditor  and  extent,  was  not 
real,  but  not  that  a  father  dispon- 
ing to  his  own  son  cannot  reserve 
the  fee  to  a  certain  extent.  It 
may  be  a  question  among  the  cre- 
ditors of  the  father  which  of  them 
shall  be  preferred  upon  this  £5000; 
but  in  a  question  with  the  son 
there  can  be  no  question  but  that 
the  father's  creditors  are  preferable 
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to  him  or  his  singular  successor, 
however  onerous,  iVbto,  When  I 
call  the  right  which  remained  with 
the  father  real,  I  do  not  mean  that 
it  is  a  burden  upon  the  son^s  fee, 
but  that  it  is  a  burden  upon  the 
subject,  and  of  the  nature  of  a  col- 
lateral right  with  that  of  the  son's. 
Whereas  a  faculty  is  only  a  power 
to  affect  the  son^s  fee,  which  may 
be  defeated  if  the  son  do  first  affect 
it  himself  to  the  value ;  whereas 
the  proprietor  of  one  collateral 
ri^rht  can  by  no  deed  of  his  defeat 
the  collateral  right  of  another. 

2. "  When  the  Bill  and  Answers 
were  moved,  I  gave  my  opinion  as 
above,  which  occasioned  no  small 
demur,  and  little  answer  was  made, 
only  Elchies  quoted  a  decision  in 
the  cases  of  Calder  of  Lidoger  and 
Sinclair  of  Barroch,  which  occa- 
sioned a  delay  until  these  decisions 
should  be  looked  out,  and  the  law- 
yers were  requested  to  be  at  the 
bar.      Upon   this    delay   Elchies 
took  occasion  to  speak  to  me  be- 
fore the  case  should  come  on.    He 
observed  that  the  question  indeed 
only  lay  where  I  had  put  it,  and 
that  the  same  had  never  before 
been  taken  up  in  that  light  either 
by  the  bar  or  the  bench.     But  he 
said  that  he  had  a  great  difficulty 
about  it,  that  he  could  see  no  differ- 
ence between  the  reserved  faculty, 
^bere  the  ftither  acquired  the  right 
in  name  of  the  son,  and  where  he 
»««crved  in  a  disposition  made  by 
Wmaelf  to  his  son.     iVbto,  Mark 
Aat  what  I  have  before  said  by 
^ay  of  NoiOj  for  explaining  this 
difference,  had  not  been  then  sug- 
p«ted  by  me  on  the  bench,  but  was 
•died  since  the  said  conversation 
VOU  III. 


with  Elchies.  That  he  thought 
the  matter  lay  here,  that  in  both 
rights  the  right  in  the  father  was 
only  a  faculty,  that  in  both  he 
thought  it  was  real,  but  that  the 
distinction  lay  here, — Whether  it 
was  exercised  in  the  iather's  life 
by  a  public  act,  as  by  granting  in- 
feftment,  or  even  by  a  contracting 
of  debt,  whereupon  adjudication 
followed  in  the  father's  life?  In 
both  these  cases  he  thought  that 
the  right  flowing  from  the  father, 
or  adjudication  upon  his  debt, 
would  be  preferable  even  to  a  prior 
singular  successor  of  the  son,  but 
that  if  the  father  only  granted  a 
personal  bond  never  made  real  by 
adjudication  during  his  life,  it 
could  not  after  his  death  become 
preferable,  by  adjudging  upon  it, 
to  the  son's  singular  successor.  He 
also  said  the  security  by  the  re- 
cords would  be  destroyed,  for  the 
reserved  power  may  happen  to  be 
for  contracting  a  sum  beyond  the 
value  of  the  estate. 

3.  "  But  I  am  not  yet  satisfied. 
I  think  the  difference  plain  be- 
tween a  faculty  reserved  where  the 
reserver  was  never  in  the  fee,  and 
a  power  reserved  where  the  re- 
server  was  fiar  in  the  lands ;  and 
that  upon  the  very  ground  before 
mentioned,  by  way  of  Nota.  And 
one  effect  of  the  difference  I  take 
to  be  this,  that  even  in  the  father's 
life,  I  think  the  son'^s  singular  suc- 
cessor obtaining  the  first  right 
where  the  father'*s  reserved  power 
was  only  a  faculty,  as  in  the  case 
of  Provost  Graham^s  creditors, 
would  be  preferable  to  any  right 
flowing  from  the  father  in  exercise 
of  that  faculty,  because  the  father's 
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power  in  that  case  is  no  otiier  than 
a  power  to  burden  the  son's  fee, 
which  the  son  may  disappoint  hj 
alienating  the  fee  before  the  father 
exercised  his  power.  Xot  so,  if 
the  father's  ri^ht  was  not  merely 
a  power  to  harden  the  son's  fee, 
but  in  rcalilv  a  right  collateral 
with  the  son's  own  right  When 
I  speak  of  the  father's  power  as 
onh-  a  faculty  in  the  one  case,  I 
think  that  faculty  is  so  far  exer- 
dsed  by  contracting  any  simple 
debt.  Then  tlie  creditor  has  it  in 
his  power  to  afljndge  upon  it  even 
after  the  father's  death,  and  will 
be  preferred  to  any  deed  of  the 
son  posterior  to  that  adjudication. 
But  then  the  question  comes,  and 
here  lies  the  difficulty  stated  by 
KIchies, — Whether  the  singular 
successor  of  the  son  can  in  cither 
case  be  hurt  by  an  adjudication 
after  the  father's  death,  and  pos- 
terior to  his  right,  which  Elchics 
says  would  destroy  the  security  of 
the  records  ?  The  record  is  not, 
nor  cannot  in  all  cases  be  a  secu- 
rity. Would  not  a  creditor  of  the 
husband,  adjudging  a  subject  con- 
veyed by  the  husband  to  his  wife, 
though  afier  the  husband's  death, 
bo  preferred  to  a  singular  succes- 
sor of  the  wife  ?  What  security 
was  tlierc  till  the  Act  of  Parlia- 
ment ICCd  against  resignations 
ad  rematientiam?  On  the  saina 
ground,  I  do  not  see  what  security 
the  record  can  give  against  debts 
contracted  by  one  having — not  as 
a  mere  faculty,  but  as  a  right — a 
[Kjwer  to  burden,  or  a  power  to 
alter,  but  that  guovis  tempore  an 
adjudication  upon  sucli  debts  will 
Vic  cli(?clual  ngflinst   all   singular 


saccessors  of  the  sod." — MS.  NoUn, 
Kiliarati's  Session  Paptrt. 

4.  The  distinction  taken  by 
LoBD  KiLKEBEJili  in  this  Note 
between  the  case  of  a  party  iofefl, 
and  reserving  a  power  to  borden 
in  the  conveyance  executed  by 
himself,  and  the  case  of  a  party 
not  infeft,  bat  acquiring  a  subject 
in  the  name  of  another,  under  a 
reservation  to  himself  to  burden, 
is  plausible,  and  appears  at  first  to 
be  welt  founded.  This  view  places 
the  reserved  right,  in  the  first  case, 
in  the  light  of  a  part  of  the  origi* 
nal  fee  carv'cd  out  and  retained, 
and  makes  the  rtalUy  of  the  re- 
served power  depend  on  the  origi- 
nal infeliment  of  the  liar.  The 
v-iew,  however,  taken  by  Lord 
Elchies  is  the  sounder  one,  which 
places  both  cases  in  the  same  con- 
dition, and  makes  the  Ttality  of 
the  reserved  power  to  depend  not 
on  the  infeftntent  of  the  reserver, 
buton  tbatofthedisponee.  Loed 
KlLKERRAN  himself  appears  to 
have  adopted  this  view  at  last,  as 
shewn  in  the  Note  of  his  opinion 
in  the  subsequent  case  of  Cun- 
NisGKAM  V.  Cunningham's  Cre- 
ditors. In  the  case  of  CcTH- 
BERTSON  r.  BabR,  already  given, 
it  has  been  seen  that  Lord  Presi- 
dent Campbell  was  at  one  time 
disposed  to  hold  the  view  taken  by 
I/ORD  KiLKERRAN  in  the  case  of 
OGIL^'Y  r.  Ogilvy'8  Cu:ldres. 
It  may  now,  however,  be  held 
to  be  settled,  that  a  reserved  real 
burden,  and  a  reserved  power  to 
burden,  depends  on  the  infeftment, 
not  of  the  party  reserving,  whether 
he  be  originally  fiar  or  not,  but 
on  the  infeftment  of  the  disponee. 
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TIL- CUNNINGHAM  v.  CUNNINGHAM'S  CREDITORS. 

In  1 708  William  Cunningham  of  Boghan  conveyed  his  lands  Nov.  I4, 1789. 
to  his  son  Henry,  reserving  to  himself  the  power  to  burden  the  NAunATivB. 
lands  with  the  sura  of  10,000  merks,  payable  at  his  decease. 
The  clause  of  reservation  was  repeated  in  the  procuratory  and 
precept  which  followed  upon  the  disposition.  In  a  contract  of 
marriage  with  a  second  wife,  he  exercised  the  faculty  of  bur- 
dening the  estate  with  10,000  merks  in  favour  of  the  children 
of  the  second  marriage,  and  he  afterwards  assigned  to  Mrs. 
Helen  Cunningham,  his  daughter  of  the  second  marriage,  the 
said  10,000  merks,  and  the  conveyance  in  his  daughter's  favour 
was  registered  in  the  Sheriff-Court  books  of  Stirling.  Henry 
the  son  contracted  several  personal  debts  after  his  father's  de- 
cease ;  and  on  a  sale  of  the  estate,  a  competition  arose  between 
his  creditors  and  Mrs.  Helen  Cunningham  his  sister,  by  the 
second  marriage  of  his  father,  as  to  whether  the  reserved  faculty 
as  to  the  10,000  merks,  exercised  by  the  father  in  favour  of 
his  daughter,  was  a  real  burden  upon  the  estate,  preferable  to 
the  debts  of  his  sou  the  disponee. 

Pleaded  for  the  Disponer's  Daughter. — William  Cunning-  Aiiar>TEST  for 
ham  the  father  waa  a  real  creditor  in  the  faculty,  to  the  extent  daimqhte^ 
of  10,000  merks,  whenever  he  pleased  to  exercise  it.  This 
conditional  credit,  competent  to  him  against  his  son  upon  the 
subject  disponed,  did  as  much  affect  the  fee,  and  eould  as  little 
be  defeated  or  voided  by  the  deeds  of  the  son,  as  if  it  had  been 
a  pure  and  unconditional  debt.  It  has  indeed  been  ofteu  dis- 
puted how  far  general  burdens  could  be  effectual  against  singu- 
lar successors  in  the  subject,  though  even  conceived  in  a  real 
manner  as  a  burden  thereon,  and  always  given  in  favour  of 
the  general  burdens,  till  of  late  the  consideration  that  the 
lieges'  security  from  the  records  ought  not  to  be  impaired,  has 
made  the  Court  reverse  these  judgments.  But  these  later  pre- 
cedents cannot  affect  the  present  question  ;  for  here  the  precise 
sum  is  ascertained,  as  likewise  the  creditor  in  the  faculty,  who 
was  William  Cunningham  himself. 

It  is  true  this  faculty  might  have  been  exercised  in  favour 
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Clnnikgham  of  persons  unknown,  and  whose  right  could  not  be  discovered 
Cunninquam's  from  the  records,  which  are  intended  to  certiorate  the  Ueges  ; 
BKD1T0B8.  ^^^  consequently  the  registration  of  Mrs.  Cunningham's  right 
^^^'  in  the  Sheriff-Court  books  cannot  be  much  reUed  on.  But  the 
argument  founded  upon  this  fact  is  of  little  avail ;  for,  had 
this  been  an  actual  reserved  sum  of  10,000  merks  to  Mr.  Cun- 
ningham, it  might  have  been  assigned  to  any  person  whatever 
by  a  mere  personal  deed,  and  been  effectual  to  the  assignee  ; 
and  consequently,  the  assignee's  right  could  not  appear  upon 
the  Record  of  Sasines  and  Reversions,  more  than  that  of  the 
person  in  whose  favour  this  faculty  is  exercised.  In  short,  the 
nature  of  this  reservation  is  such  that  it  would  seem  no  more 
was  requisite  for  converting  the  faculty  into  a  real  burden,  but 
such  a  deed  as  appears  in  Mr.  Cunningham's  second  contract  of 
marriage,  declaring  that  he  burdened  the  lands  with  that  sum. 
It  would  have  been  altogether  inept  if  he  had  granted  an  infeft- 
ment  of  annualrent,  or  the  like  security  upon  the  land,  after  he 
was  denuded  of  the  estate,  and  his  son  publicly  infeft.  The 
meaning,  therefore,  could  not  have  been  that  he  was  to  dispone 
the  lands  in  security,  or  an  annualrent  out  of  them,  correspond- 
ing to  the  10,000  merks,  established  by  a  sasine  lawfully  exe- 
cuted. He  was  already  denuded,  without  power  of  revocation, 
of  the  fee  of  the  estate,  by  an  actual  deed  delivered  to  the  son, 
which  therefore  he  could  not  affect  in  that  manner. 

Anoumarp  FOB        PLEADED    POR    THE    DiSPONEE's    CREDITORS. — The    reserved 
Disponbb's 

CBBDiTOBa.  faculty  in  the  son's  contract  was  indeed  a  real  burden  upon,  or 
power  reserved  to  the  father  over  the  estate  disponed,  whereby 
he  might  have  granted  warrants  for  infefting  any  person  he 
pleased,  in  the  same  way  he  could  have  done  if  he  had  remained 
proprietor  in  full  fee  of  the  whole  estate,  or  in  the  same  way 
that  he  could  have  done  if  he  had  been  infeft  over  the  whole 
upon  an  heritable  bond  for  the  sum  in  the  faculty.  But  in  all 
these  cases  the  father  must  have  proceeded  in  the  known  regu- 
lar manner  of  granting  infeftments  by  procuratory,  &c. ;  for  no 
declaration  in  writing,  or  assignation  in  favour  of  a  third  per- 
son, without  these,  can  produce  a  real  and  preferable  right  upon 
lands  to  such  third  party,  whether  the  grantor  of  such  declara- 
tion or  assignation  be  infeft  in  the  estate  as  proprietor  thereof, 
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or  as  creditor  by  heritable  bond,  or  as  having  a  faculty  to  bur-   Cdhninguam 
den  it.  Cunninohan^h 

It  is  true  that  Mrs.  Cunningham,  as  a  personal  creditor  to  ^'^^J^[^' 
her  father,  or  as  his  assignee  by  personal  deed,  had  it  in  her  ^'^^• 
power,  by  adjudication  proceeding  on  the  said  personal  deeds, 
to  have  attained  infeflment  upon  the  estate,  valid  to  the  extent 
of  the  faculty,  and  preferable  to  other  rights  affecting  the  same, 
according  to  its  order  of  time  ;  exactly  as  any  man's  personal 
creditors  or  disponees  by  personal  deeds,  wanting  procuratory 
and  precept,  may  attain,  by  a  proper  course  of  diligence,  valid 
infeftments  in  the  estate,  or  real  rights  in  which  their  debtors 
or  authors  stand  infeft.  •  It  is  quite  inconsistent,  however,  with 
the  nature  of  real  rights  to  admit  that  any  real  or  preferable 
right  in  lauds  can  be  established  or  conveyed  into  the  person 
of  a  third  party,  either  in  virtue  of  a  faculty,  or  of  a  right  of  pro- 
perty, or  real  credit,  without  actual  infeftment  recorded  in  the 
proper  register  in  favour  of  such  person. 

The  reserved  faculty  did  not  import  a  reservation  of  any 
part  of  the  estate  whereof  the  fee  was  conveyed  to  the  son, 
which  could  with  any  propriety  be  called  a  separate  estate  in 
the  father  different  from  that  which  was  conveyed  to  the  son, 
so  as  to  remain  unafiectable  by  the  son^s  creditors.  It  imported 
only  a  power  in  the  father  to  affect  the  estate  with  real  rights 
to  the  extent  of  10,000  merks  in  virtue  of  the  faculty,  as  well 
as  the  son  might  affect  it  in  virtue  of  his  fee  ;  so  that  it  might 
have  been  affected  by  either  of  them,  if  the  same  had  been  done 
in  the  proper  form  of  constituting  real  rights.  That  however 
being  neglected,  it  could  not  be  affected  by  the  deeds  of  either, 
otherwise  than  by  a  course  of  legal  diligence,  in  which  the  rule 
of  preference  would  be  prior  tempore  potior  jure.  And  as  to 
the  notion  that  the  faculty  was  assignable  by  personal  deeds  of 
the  father,  so  as  to  establish  the  right  in  the  assignee,  the  cre- 
ditors conceive  that  to  be  altogether  inconsistent  with  the  forms 
made  essential  by  the  law  for  the  transmission  of  real  rights. 

The  Lords  Found  "  That  Miss  Cunniuffham,  in  whose  favour  J^^*™Tv.«^ 

1  r  1  .        1       .  n         ^^  ^  9  i  NoV.  14,  1789. 

the  taculty  was  exercised,  is  preferable  to  the  son  s  personal 
creditors,  who  have  done  no  diligence  to  affect  the  estate.'^ 

The  creditors  of  the  son  having  reclaimed,  the  Court  "  Ad-  ^^'  ^^'  ^^^^• 
hered." 
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131. 


CwraiKouAM       Lord  Elchies,  in  the  note  to  his  Decisions,  observes, — "  The 

CumnKouABi'a  Lords  Found  that  Miss  Cunningham  upon  her  personal  bond  in 

c>EDiT0B9.    ^x^j.gjgQ  Qf  ^jjQ  faculty  had  no  real  right  upon  the  subject,  and 

1789.       ^Q^  j^Qt  preferable  to  the  real  creditors  of  the  son  ;  but  they 

trioui^^oL ^ihp. found  her  preferable  to  his  personal  creditore  who  had  done  no 

diligence  (no  more  than  she  had)  to  affect  the  estate ;  which  to 

me  appeared  a  very  new  and  odd  decision,  that  in  competition 

of  creditors  merely  personal  for  the  price  of  the  lands,  none  of 

whom  had  any  real  right  in  the  lands,  or  used  diligence  for 

affecting  the  same,  should  yet  be  preferable  one  of  them  to  the 

rest,  since  the  law  knows  no  privileged  debts  upon  lands  other 

than  what  are  real.     Arniston  put  his  opinion  upon  this,  that 

the  reserved  faculty  was  an  implied  prohibition  to  the  son  to 

contract  debt  in  prejudice  of  the  faculty,  and  the  President 

seeme<l  to  carrv  the  observation  farther,  to  be  a  sort  of  inhibi- 

tion  to  the  lieges  to  lend  to  the  son  in  prejudice  of  the  faculty ; 

but  Arniston  would  not  carry  it  so  far.     But  I  owu  the  whole 

went  far  beyond  the  reach  of  my  poor  understanding. — 11th 

December,  Adhered  seven  to  six.'' 


1.  Lord  Kilkerran  in  his 
Decisions  thus  reports  the  case  of 
Cunningham  v.  Cunningham's 
Creditors: — "  A  father  having  dis- 
poned his  estate  to  his  son,  re- 
serving a  faculty  to  himself  to 
burden  and  affect  the  lands  with 
£10,000  Scots  money;  and  hav- 
ing, in  his  second  contract  of  mar- 
riage, upon  the  narrative  of  the 
said  reserved  power,  provided  the 
said  sum  to  the  issue  of  the  mar- 
riage, and  declared  that  he  bur- 
dened and  affected  the  lands  with 
the  payment  thereof  to  the  bairns 
of  the  marriage,  in  terms  of  tlie 
reservation  in  his  son's  contract, 
and  assigned  them  in  and  to  the 


said  faculty ;  and,  by  another  dis- 
position, proceeding  upon  the  nar- 
rative of  his  said  contract  of  mar- 
riage, disponed  to  the  child  then 
procreate  of  the  marriage,  the  said 
sum,  and  assigned  her  to  the  facul- 
ty reserved  in  the  disposition  to 
his  son ; — in  a  competition  between 
the  said  child  of  the  second  mar- 
riage, and  the  personal  creditors 
of  the  son,  upon  the  price  of  the 
lands  dne  by  the  purchaser  there- 
of, at  a  judicial  sale  carried  on  by 
the  said  child  of  the  second  mar- 
riage, as  apparent  heir  to  her 
brother  the  disponee  to  the  estate, 
the  Lords  ^  Found  the  said  child 
of  the  second  marriage,  in  whose 
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favour  the  faculty  was  exercised, 
preferable  to  the  son's  personal 
creditors,  who  had  done  no  dili- 
gence to  affect  the  estate.' 

2.  "  In  this  the  Lords  were  not 
unanimous.  It  was  observed,  That 
a  century  ago,  all  such  faculties 
were  quite  ineffectual,  unless  ex- 
ercised s])ecifically  by  burdening 
the   lands    by   infeftment;    inso- 
much, that  even  no  personal  action 
lay  against  the  disponec,  to  the 
personal  creditor  of  the  granter. 
In  process  of  time,  the  Lords  did, 
it  is  true,  ea;  cequitatey  so  far  remit 
this  rigorous  construction  of  such 
faculties,  as  to  give  personal  ac- 
tion ;    but   to   give   the   personal 
creditor  of  the  disponer  a  prefer- 
ence, appeared  to  be  without  foun- 
dation, as  it  w^as  without  prece- 
dent. An  assignation  ofthe  faculty 
by  a  personal  deed  is  no  exercise 
of  the  faculty.    It  may  have  been 
intended  as  such  by  the  granter ; 
but  an  intention  is  nothing  when 
not  habilely  executed,   and  such 
assignee  is  still  no  more  than  a 
personal  creditor.     Now,  had  the 
Lords   found   that   the  granter's 
bare  contracting  debt  was  an  ex- 
ercise of  the  faculty,  and  there- 
upon found  even  the  personal  cre- 
di tot's  of  the  granter  preferable  to 
infeftments  from  the  disponee,  the 
ground  of  the  decision  might  have 
been  understood,  though  not  ap- 
proved of;  but  this  middle  way  of 
finding   the   faculty  exercised  to 
the  effect  of  giving  preference  over 
the  disponee*s  personal  creditors, 
and  not  also  over  his  real  ci'edi- 
tors,    was   what   several    of   the 
Lords  could  not  approve. 

3.  ^'  It  is  an  agreed  point,  that  a 


faculty  to  burden,  or  a  faculty  to 
alter,  is  a  real  right;  but  it  is  quite 
a  different  question.  What  rights 
granted  in  consequence  of  such  fa- 
culty are  real  ?  Now,  as  such  facul- 
ty is  a  real  right,  it  follows,  that  no 
iufeflments  granted  by  the  disponee 
can  defeat  the  granter's  power  to 
burden  or  alter.  Yet,  this  is  to  be 
understood  with  a  limitation ;  for, 
though  an  infeftment  at  any  time 
in  the  granter's  life  will  be  pre- 
ferable to  an  infeftment  by  the 
disponee,  though  prior,  and  an  in- 
feftment from  the  granter,  though 
not  taken  upon  his  precept  till 
after  his  death,  will  be  preferable 
to  an  infeftment  from  the  disponee, 
if  posterior  thereto,  yet,  if  at  the 
granter's  death,  there  is  no  infeft- 
ment from  him  on  record,  the  cre- 
ditor or  singular  successor  of  the 
disponee,  obtaining  infeftment  on 
the  faith  of  the  record,  will  be  pre- 
ferable to  any  infeftment  that  may 
afterwards  be  taken  upon  the 
granter's  precept,  which  lay  latent 
at  his  death ;  and  were  it  other- 
wise, the  security  by  the  records 
would  be  wholly  frustrated. 

4.  '^  And  upon  this  ground  it  was, 
that  in  the  case  of  Ogilvy  of  Coul, 
the  Lords  preferred  an  infeftment 
by  a  son  the  disponee,  to  the  cre- 
ditor of  the  father  adjudging  after 
the  father's  death,  though  the 
son's  disposition  was  with  the  bur- 
den of  a  faculty  to  the  father  to 
contract  debt  to  the  extent  of  the 
said  creditor's  debt.  In  like  man- 
ner, anno  1737,  a  bill  of  suspen- 
sion being  presented  by  the  pur- 
chaser of  the  estate  of  Scotscraig, 
against  the  creditors,  on  this 
ground;  that  he  was  not  in  into  to 
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pay  the  price,  for  that  by  a  re- 
served faculty  in  his  author's  right 
to  burden  the  lands  with  a  certain 
sum,  he  might  be  in  hazard  of 
eviction ;  the  Lords,  in  respect 
his  author  was  then  dead,  and  no 
exercise  of  the  faculty  on  record, 
^  remitted  to  the  Ordinary  to  re- 
fuse the  bill.' " — KiUcerraris  Ded- 
aionSf  p.  186. 

5.  On  the  Session  Papers  Lord 
KiLKBRRAN  has  written, — "  Hav- 
ing been  Ordinaiy  when  this  case 
was  reported,  I  knew  not  what 
passed  upon  that  occasion ;  but 
when  the  Bill  and  Answers  came 
to  be  advised,  it  was  argued  by 
Elchies,  who  was  against  the  in- 
terlocutor, that  of  old,  about  a 
century  ago,  such  faculties  were 
quite  ineffectual  unless  exercised 
specifically,  by  burdening  the 
lands  by  infeftment,  insomuch  that 
no  personal  action  lay  even  against 
the  disponee  for  payment  of  any 
contraction  of  the  disponer  who 
might  have  exercised  the  faculty, 
but  that  in  process  of  time  the 
Lords  did  ex  equitate  so  &r  remit 
the  rigorous  construction  of  such 
faculties  as  to  give  personal  action, 
but  that  now  to  carry  it  thus  much 
farther,  as  to  give  the  personal 
creditors  of  the  disponer  a  prefer- 
ence, appeared  to  be  without  foun- 
dation as  it  was  without  precedent, 
— that  if  the  Lords  should  find 
that  contracting  debt  by  the  dis- 
poner was  an  exercise  of  the  facul- 
ty, and  thereupon  prefer  the  cre- 
ditors of  the  disponer  even  to 
infeftments  granted  by  the  dis- 
ponee, the  ground  of  the  decision 
would  be  understood  though  not 
assented  to,  but  the  middle  way 


of  preferring  Mrs.  Cunningham, 
though  only  a  personal  creditor, 
to  the  disponee's  personal  credi- 
tors, and  preferring  his  real  credi- 
tors to  her,  appeared  to  be  void  of 
all  foundation  to  stand  upon.  Ab- 
NISTON,  who  was  for  the  interlocu- 
tor, observed  that  Mrs.  Cunning- 
ham was  not  only  a  personal 
creditor,  but  that  the  faculty  was 
expressly  exercised  in  her  favour ; 
that  it  was  true  that  exercise  was 
only  by  a  personal  deed  conveying 
the  faculty,  and  therefore  not 
effectual  against  real  creditors  of 
the  disponee,  but  he  saw  no  reason 
why  it  should  not  be  effectual 
against  personal  creditors,  since, 
by  the  now  long  practice,  such 
exercise  of  the  faculty  by  actually 
engrossing  the  burden  in  the  in- 
feftment, was  no  longer  necessary 
to  give  it  effect.  Lord  Presi- 
dent Forbes  argued  to  the  same 
purpose,  but  did  not  consider  that 
alteration  of  the  old  practice  to  be 
merely  ex  equitate^  but  that  in 
justice  the  old  practice  should 
never  have  been  the  practice — 
that  for  his  part,  but  for  the  deci- 
sions to  the  contrary  of  late,  he 
should  have  been  of  opinion  that 
an  exercise  of  the  faculty  by  such 
))ersonal  deed,  was  effectual  against 
the  real  creditors  of  the  disponee, 
but  as  that  was  now  settled  there 
was  no  help  for  it.  So  far  the 
practice  had  gone  to  secure  the 
real  creditors  of  the  disponee,  and 
no  farther. 

6.  "  As  to  the  matter  of  re- 
served faculties,  that  the  faculty 
itself  is  real  is  undoubted,  and 
therefore  should  the  disponee  give 
ever  so  many  infeftments,  a  pos- 
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terlor  infeftment  given  in  exercise 
of  the  faculty  would  be  preferable, 
but  then  it  is  quite  another  ques- 
tion, what  deeds  or  debts  of  the 
person  having  the  faculty  are 
real,  and  to  be  sure  his  personal 
deeds,  however  intended,  in  exer- 
cise of  the  faculty  will  convey  no 
real  right.  And  so  it  was  here 
admitted,  that  by  the  assignation 
to  the  faculty  no  real  right  was 
conve3'ed;  for,  by  the  bye,  the 
President's  notice  was  very  loose, 
and  that  being  the  case,  and  that 
such  assignation  was  no  habile 
conveyance,  it  is  far  from  clear 
upon  what  foundation  it  would 
give  any  preference  even  to  the 
personal  creditors  of  the  disponee, 
more  than  such  assignee  would 
have  had  by  being  a  personal 
creditor.  That  the  assignation  was 
intended  by  the  granter  to  give 
such  preference  may  be  true,  bot 
an  intention  is  nothing  when  not 
habilely  executed. 

7.  ^'  It  may  not  be  here  amiss 
to  note  two  other  late  cases  upon 
the  import  of  a  reserved  iaculty  to 
burden.  It  has  been  said  that  a 
faculty  reserved  to  burden  is  a 
real  right,  and  therefore  an  infeft- 
ment  given  in  exercise  of  the 
faculty  will  be  preferable  to  a 
prior  infeftment  given  by  the  dis- 
ponee, whose  own  right  was  grant- 
ed under  that  burden,  just  as 
when  a  disposition  is  granted  with 
a  power  to  alter,  which  often  is  the 
case  of  dispositions  of  a  father  to 
his  son,  no  infeftment  flowing 
from  the  son  can  defeat  the  father's 
power  to  aher.  Yet  this  is  to  be 
understood  with  a  limitation,  for 
though  an  infeftment  at  any  time 


during  the  granter*s  life  will  be 
preferable  to  an  infeftment  by  a 
disponee  though  prior,  and  even 
an  infeftment  fix)m  the  granter, 
though  not  taken  upon  his  precept 
till  after  his  death,  will  be  prefer- 
able to  the  infeftment  from  the 
disponee  if  posterior  thereto,  yet 
if,  at  the  granter'^s  death,  there  is 
no  infeftment  from  him  upon  re- 
cord, the  creditor  or  the  singular 
successor  of  the  disponee  obtaining 
infeftment  upon  the  faith  of  the 
record  when  the  faculty  was  at 
an  end,  namely,  by  the  grantor's 
deaths  and  when  there  is  no  evi- 
dence of  it  having  been  exercised, 
will  be  preferable  to  any  infeft- 
ment that  may  thereafter  be  taken, 
though  upon  the  granter's  precept 
which  lay  then  latent.    Were  it 
otherwise,  the  security  by  the  re- 
cords would  be  entirely  frustrate, 
since  hardly,  by  the  lapse  of  any 
time,  could  there  be  a  purchase 
from   the  dbponee  with    safety. 
And  upon  this  ground  it  was  that 
in  the  case  of  Ogiivy  of  Coul,  the 
Lords  preferred  an  infeftment  by 
the  son  and  disponee  to  the  credi- 
tor adjudging  after  the  father's 
death,  though  the  son's  disposition 
was  under  a  faculty  to  the  father 
to  contract  debt  to  the  extent  of 
the  said  creditor's  debt    In  like 
manner  about  two  sessions  ago,  in 
a  suspension  of  the  purchaser  of 
Scotscraig  against  the  creditors, 
on  the  ground  that  he  was  not  in 
Uito  to  pay  the  price  for  that  by 
sudi  reserved  faculty  with  which 
his  authoi's  right  was  burdcne^l, 
he  might  be  in  hazard  of  eviction. 
The  Lords  repelled  the  reason  cif 
suspenaioii,  in  reapeet  the  penon 
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who  had  the  facalty  was  now 
deady  and  there  was  no  evidence 
on  record  of  the  faculty  being  ex* 
ercised.  N.B, — These  were  the 
deci&ions  which  the  President  had 
in  view  when  he  said  as  above, 
having  not  been  cordial  in  the  last 
mentioned  of  them  when  pro- 
nounced— the  former  was  before 
his  accession  to  the  Bench." — MS. 
Notes,  KiUcerravls  Session  Papers, 
8.  The  case  of  Cunningham  is 
also  mentioned  by  Lord  Monboddo 
in  his  Decisions.  lie  observes, — 
"  It  being  established  by  decisions 
that  the  reserved  faculty  of  bur- 
dening an  estate  inserted  in  a  dis- 
position, would  not  create  a  real 
right  upon  the  estate  unless  it 
were  exerced  habili  modOj  i.e.,  in  a 
way  proper  to  create  a  real  bur- 
den upon  the  estate ;  the  question 
here  came  to  be,  Whether  a  per- 
sonal creditor  of  the  disponer,  in 
consequence  of  this  reserved  facul- 
ty, was  not  preferable  to  the  per- 
sonal creditors  of  the  disponee? 
It  was  argued  for  the  negative, 
That  this  was  making  a  new  sort 
of  creditors,  unknown  in  our  law : 
that  their  Lordships  had  already 
found,  and  with  the  greatest 
reason,  that  a  creditor  of  the  fa- 
culty was  no  real  creditor,  unless 
he  stood  infeft  in  the  estate  ;  and 
to  find  now  that  he  was  preferable 
to  the  personal  creditors  of  the  dis- 
ponee,  was  to  make  him  neither  a 
real  nor  a  personal  creditor,  but 
something  betwixt  both.  To  this 
it  was  answered, — That  the  rea- 
son why  such  creditors  were  not 
brought  in  among  the  real  credi- 
tors, was,  that  creditors  or  pur- 
chasers, contracting  upon  the  faith 


of  the  records,  might  not  be  de- 
ceived, since  from  them  it  could 
not  appear  whether  the  faculty 
was  exercised  or  not.  But,  as  in 
this  question  the  faith  of  the  re- 
cords was  out  of  the  question,  as 
the  creditors  of  the  disponee  had 
rested  upon  his  personal  credit, 
and  done  no  diligence  against  the 
estate,  it  was  highly  reasonable 
that  Miss  Cunningham,  the  credi- 
tor in  virtue  of  the  reserved  facul- 
ty, should  be  preferred  to  them, 
especially  as  the  reservation  of  this 
faculty  was  a  quality  of  the  right, 
a  modus  under  which  it  was  given  : 
that  preference  among  personal 
creditors  was  no  new  thinir  '• 
among  the  liomans,  qui  in  funus 
credid^runt  were  personal  credi- 
tors, and  yet  preferable  to  all  cre- 
ditors whatsomever. 

9.  "  Here  it  may  not  be  impro- 
per to  observe  the  progress  of  the 
law  in  the  matter  of  reserved  fa- 
culties. It  was  first  doubted  whe- 
ther the  faculty  was  at  all  exer- 
cised by  the  personal  deeds  of  the 
disponer,  even  so  as  to  make  the 
disponee  personally  liable.  But 
this  was  determined  in  the  affir- 
mative ;  and  the  Lords  went  so 
far  as  to  find  that  the  simple  con- 
tracting of  debt  was  virtually  an 
exercise  of  that  faculty,  23d  June 
1698,  Alexander  Carnegie  of  Kin- 
fauns;  nay,  they  found  that  the 
reserved  faculty  accresced  to  a 
creditor  whose  debt  was  contract- 
ed before  the  faculty,  Elliot  against 
Elliot,  December  16, 1698.  After 
that  they  went  a  step  farther,  and 
found.  That  the  faculty,  though 
exercised  only  by  a  personal  deed^ 
was  a  real  burden  upon  the  estate. 
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But  this  they  have  altered  of  late 
years,  and  found  that  such  an  ex- 
ercise of  the  faculty  gave  only  a 
personal  right ;  but  by  this  deci- 
sion they  have  made  it  a  personal 
right  preferable  to  other  personal 
rights.  With  respect  to  the  fore- 
going decision  about  the  reserved 
faculty,  there  is  one  case  which 
seems  yet  to  be  doubtful,  viz. : — 
The  disponer  exerts  this  faculty 
habili  modoy  by  granting  an  infeft- 
luent  upon  the  estate ;  but  this  is 


not  done  till  after  the  disponee  has 
burdened  the  estate  with  real 
debts,  or  totally  alienated  it. 
Qucere^  If,  in  that  case,  the  cre- 
ditor of  the  disponer,  by  virtue  of 
the  faculty,  would  be  preferable 
to  the  creditors  of  the  disponee  or 
the  purchaser?  Lord  Elchies,  in 
the  debate,  said,  that  in  that  case 
the  infeftment  in  virtue  of  the 
faculty  would  be  drawn  back  tr 
the  date  of  the  faculty." — Brown  i 
Supplement^  vol.  v.  p.  682. 


IV.— HENDERSON  v.  HENDERSON'S  CREDITORS. 


Nabrative. 


In  1 738  James  Henderson  conveyed  his  estate  to  his  eldest  July  8,  i760. 
SOU  Francis,  reserving  to  himself  a  power  to  burden  it  at  any 
time  of  his  life  with  the  sum  of  8000  merks  to  any  person  he 
should  think  proper.     On  this  disposition  the  son  never  was 
infeft. 

In  1 750  the  father  executed  a  testament,  in  which  he  be- 
queathed to  his  three  younger  sons  the  foresaid  sum  of  8000 
merks,  in  virtue  of  the  power  reserved  in  the  disposition  to  his 
eldest  son.  After  the  father's  death  the  creditors  of  the  eldest 
son  adjudged  the  estate  in  1 753,  and  one  of  them  having  ob- 
tained a  charter  under. the  Great  Seal  in  1756,  was  infeft 
upon  it.  The  younger  sons  obtained  a  decree  against  their 
brother,  1754,  and  upon  this  decree  they  adjudged  the  lands  in 
1755 ;  and  in  a  ranking  and  sale  of  the  estate  they  insisted 
upon  a  preference  over  their  elder  brother. 


TUK  TOU>UluU 


Pleaded  for  the  Sons  op  the  Disponer. — In  common  equity,  argumk«t  rra 
the  debts  and  deeds  of  a  predecessor  are  entitled  to  be  preferred  goxs. 
to  those  of  the  successor.     An  heir  naturally  takes  nothing  by 
the  death  of  a  predecessor,  but  what  remains  over  and  above 
satisfying  his  debts  and  legacies  ;  and  the  creditors  of  an  heir 
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Henderson    ought  to  bo  in  DO  better  case  than  himself.     This  is  agreeable 
HiJNi>BB80N*8  to  the  Roman  law,  whereby  a  separatio  bonorum  was  allowed 

'    in  case  of  the  insolvency  of  an  heir,  both  to  the  creditors  and 

17(50.       legatars  of  the  predecessoi*. 

The  reserved  faculty  of  James  Henderson  the  father,  after  he 
was  infeft  upon  the  precept  of  sasine  in  Brisbane's  disposition, 
became  a  right  of  property  in  him,  in  the  same  manner  as  if  a 
particular  part  of  the  lands  had  been  excepted  from  the  dis- 
position to  his  son.  Whether  therefore  that  right  of  property 
shall  be  considered  as  in  hcereditcUe  jdcente  of  him,  when  tho 
creditors  of  the  son  adjudged  the  estate  upon  a  special  charge 
to  enter  heir,  or  as  already  disposed  of  to  his  younger  children, 
by  the  exercise  of  this  reserved  faculty ;  in  either  case,  these 
younger  children  fall  to  be  preferred,  in  virtue  of  their  adjudi- 
cations, to  the  creditors  of  the  son.  If  it  shall  be  held,  that  the 
8000  merks,  at  the  time  the  adjudications  were  led  against 
the  son,  was  an  estate  in  hcereditate  jacente  of  the  father,  in  the 
same  way  that  a  reserved  property  would  have  been,  then  the 
creditors  of  the  father,  or  any  claiming  in  his  right,  are  pre- 
ferable by  Act  24,  Parliament  1661,  to  the  creditors  of  the  ap- 
parent heir ;  because,  in  terms  of  that  Statute,  they  have  done 
diligence  within  three  years  after  the  father's  death.  If,  on  the 
other  hand,  this  reserved  estate  shall  be  considered  as  given 
away  by  the  father  in  his  own  lifetime,  it  could  not  be  carried 
by  an  adjudication  led  against  the  son,  upon  a  special  charge 
to  enter  heir  to  his  father  ;  and  it  therefore  still  remained  with 
the  younger  children,  notwithstanding  such  adjudication. 

The  adjudications  led  by  the  creditors  could  not  carry  the 
reserved  right  in  the  father,  which  was  neither  in  hcereditcUe 
jacente  of  him,  nor  disponed  to  his  eldest  son.  All  that  they 
could  carry  was  the  personal  right  to  the  lands,  with  the  ex- 
ception of  the  reserved  right,  for  the  son  had  only  a  personal 
right  to  the  lands  by  the  father's  disposition  ;  and  accordingly 
the  adjudications  specially  mention  and  adjudge  that  personal 
right.  And,  therefore,  taking  the  matter  in  this  light,  there 
seems  to  be  no  doubt,  that  the  younger  children  are  preferable, 
for  the  8000  merks,  to  any  deriving  right  from  the  son  to  the 
disposition  granted  to  him  by  his  father,  as  the  power  to  bur- 
den with  that  sum  was  expressly  contained  in  the  disposition. 
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The  creditors  derive  right  from  Francis,  as  legal  assignees  to    HmiDRBaoif 
the  father's  disposition,  and  they  saw  that  it  was  burdened  with  hkndirsoh'b 
this  faculty.     If,  indeed,  Francis  had  made  up  titles  to  his    ^'"°'"^*^ 
father,  by  serving  heir  in  special  to  him,  as  infeft  and  seised  in        ^'^^• 
the  lands,  creditors  and  purchasers  might  have  been  in  safety 
to  contract  with  him,  upon  the  faith  of  this  simple  and  un- 
limited right  appearing  in  him  upon  record ;  but  the  present 
case  is  diflferent ;  for  they  saw,  that  he  had  only  a  personal 
right  by  the  disposition,  clogged  with  a  reserved  faculty. 

Pleaded  for  the  Creditors  of  the  Disponee. — The  Act  abohmwit  for 

THB  ELDBU 

1661  applies  only  to  the  case  where  the  estate  is  left  in  Acer^- Bhothm's 
ditate  jacente  of  the  defunct,  not  disponed  away  by  him  during  **^*  *"' 
his  life,  and  where  it  is  necessary  for  the  heir  to  make  up  titles 
by  service.  In  such  case,  the  law  has  given  the  creditors  of  thfc 
deceased  three  years,  during  which  they  may  establish  a  pre- 
ference to  themselves  by  real  diligence  upon  the  lestate.  But 
if  he  disponed  the  estate  away  in  his  own  life,  either  to  his  ap- 
parent heir,  or  to  any  other  person,  the  case  does  not  fall  with- 
in the  Statute  ;  nor  does  it  make  any  difference,  whether,  in 
disponing  his  estate  in  his  lifetime,  he  reserved  any  powers  or 
not.  The  extraordinary  privilege  given  by  the  Statute,  applies 
singly  to  the  case  where  the  property  of  the  estate  was  left  in 
hcBreditdte  jacente* 

Besides,  supposing  the  estate  had  reaUy  remained  with  James 
Henderson,  the  younger  children  oould  have  taken  no  benefit 
from  the  Act  1661  ;  because  they -cannot  qualify  themselves  to 
be  his  creditors  ;  for  he  came  under  no  obligation  whatever  to 
pay  them  any  sum  of  money>  The  only  ground  of  their  claim 
is,  that  he  left  them  a  legacy  of  8000  merks,  with  which  he  had 
a  power  to  burden  the  estate.  Upon  this  legacy  the  younger 
children  brought  a  process  against  their  brother,  and  obtained 
a  personal  decree  against  him  for  payment.  By  this  decree 
they  became  creditor,  not  to  their  father,  but  to  their  brother  ; 
and  they  adjudged  his  estate  along  with  his  other  creditors. 

Neither  is  there  any  ground  in  common  law  upon  which  this 
preference  can  be  established.  One  of  the  great  advantages 
enjoyed  in  this  country  is  the  security  arising  from  the  records. 
If  a  proprietor  should  express  his  intention  in  the  clearest  man- 
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iiEKDRaaoN  ner,  to  subject  his  lands  to  a  burden ;  yet,  if  it  is  not  so  con- 
iiBNDiEsoii's  ceived,  that  it  can  appear  from  the  record,  who  are  the  parties 
BBPiTOBg.  ^Qtj^^iQ^  ^Q  claim  under  that  burden,  the  law  will  not  allow  it  to 
17C0.  Y)e  effectual.  Such  is  the  case  of  dispositions  and  infeftments. 
It  is  inconsistent  with  feudal  principles,  and  with  the  security 
of  the  records,  that  a  real  right  or  burden  should  be  established 
in  persons  unknown.  The  same  thing  holds  with  regard  to 
faculties  reserved  by  disponers.  Such  faculty  imports  no  more 
than  a  power  in  the  disponer  to  burden,  or  perhaps  to  alienate, 
the  lands ;  but  that  power  must  be  exercised  in  a  manner  con- 
sistent with  feudal  principles  and  the  security  of  the  records  ; 
otherwise  it  can  have  no  effect  against  third  parties,  who  have 
properly  established  a  right  to  the  lands,  whether  by  voluntary 
or  legal  titles.  He  may  indeed  grant  infeftments  in  exercise  of 
the  faculty ;  and  these  will  be  good  against  the  disponee,  or 
any  person  deriving  right  from  him ;  but  if  no  infeftment  ap- 
pears, and  after  the  disponer's  death,  when  the  faculty  is  at  an 
end,  the  disponee  sells,  or  contracts  debt,  or  his  creditors  affect 
the  lands,  a  personal  deed  of  the  disponer  will  not  be  entitled  to 
compete  with  creditors  or  purchasers  infeft  by  the  proprietor. 

No  man  can,  by  a  reserved  faculty  to  burden  lands,  have  a 
greater  power  than  if  he  had  reserved  a  part  of  the  fee  ;  and 
as,  in  that  case,  his  personal  deeds  could  not  affect  the  lands, 
nor  compete  with  real  rights  granted  by  the  heir,  after  his  own 
fee  is  at  an  end  ;  so  it  is  equally  inconsistent  to  suppose,  that  a 
personal  bond  or  *  legacy,  granted  by  one  who  has  a  reserved 
faculty,  should  affect  the  land.  Such  personal  act  or  deed  can« 
not  be  discovered  from  any  recor.l ;  and  therefore  it  would  be 
putting  lands  extra  commercium,  to  give  it  the  effect  pleaded 
for  by  the  younger  children.  The  general  rule  is,  That  the 
preference  must  be  determined  by  the  priority  of  infeftment ; 
and  if  no  infeftment  appears  when  the  faculty  is  expired,  the 
lands  are  subject  to  the  deeds  of  the  proprietor,  without  any 
restraint. 

jooasfiHT.  The  Lords  Found,  "  That  the  yoimger  sons  were  only  prefer- 

"^  '  '    '    able  for  the  8000  merks,  according  to  their  diligence.'' 
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Where  a  party  conveys  Lands  under  a  reserved  power  to  burden  vnth 
debt,  debts  contracted  either  before  or  after  the  date  of  the  Disposi- 
tion are  held  to  be  a  valid  exercise  of  the  reserved  power. 

L^ELLIOT  V.  ELLIOT. 

Adam  Elliot  of  Meikledale  disponed  his  lands  to  his  eldest  i>e<^  ^6,  ic9\ 
son  WiUiam,  reserving  to  himself  the  power  to  burden  the  lands  Narbativb. 
to  the  extent  of  one-third  of  their  value.  After  the  father's  death, 
Simeon  Elliot  of  Swineside  pursued  the  son  for  payment  of  the 
sum  of  2000  merks,  being  part  of  a  tocher  of  8000  merks  pro- 
vided by  Adam  Elliot  in  his  daughter's  contract  of  marriage, 
and  to  which  Simeon  Elliot  had  right  by  assignation.  The 
provision  by  Adam  Elliot  to  his  daughter  was  anterior  to  the 
disposition  to  his  son. 

Pleaded  for  the  Pursuer. — In  a  competition  with  heirs,  ARGrMiorr  for 
the  creditors  of  a  father  ought  always  to  be  preferred,  m  so  far 
as  it  was  in  the  power  of  the  father  to  prefer  them.  A  father, 
therefore,  who  has  the  power  to  burden  his  son's  fee,  is  under- 
stood to  do  the  same  eflFectually,  eo  ipso,  that  he  contracts  debts, 
whereby  the  son  becomes  liable  in  valorem  of  the  father's 
faculty,  without  any  more  special  exercise  thereof,  with  this 
caution  only,  that  there  appears  no  other  sufficient  estate  to 
pay  the  debt ;  and  so  it  was  found,  23d  June  1698,  John  Car-^ 
negie  against  Blair,  alias  Carnegie  of  Einfauns.  The  same 
ground  of  law  operates  equally,  whether  the  debt  be  prior  or 
posterior  to  the  faculty  ;  because  the  father  is  as  much  bound 
by  prior  debts  as  posterior,  and  the  presumption  is  as  strong  in 
favour  of  prior  as  posterior  creditors,  that  the  debtor  wills  and 
desires  them  to  be  effectually  secured. 

Pleaded  for  the  Defender. — The  defender  is  not  liable  by  aroimext for 
virtue  of  the  reserved  faculty,  because  the  words  in  the  faculty  ^**'*^"^''*' 
run  in  future,  that  it  shall  be  leesome  in  the  father  to  burden. 
It  was  not  intended,  therefore,  that  any  debt  already  contracted 
should  lie  as  a  burden  upon  the  fee,  but  only  that  it  should  be 
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Eluot      lawful  by  posterior  debts  or  deeds  to  burden  the  fee.     The 

Eixuyr.      faculty,  too,  was  to  burden  the  lands  with  any  debts  or  deeds ; 

"le^      but  the  simple  contracting  of  debt  can  lay  no  real  burden  upon 

the  land,  and  so  cannot  be  reckoned  any  exercise  of  the  faculty. 

Vw^rim  ^^^  Lords  Found,  "  That  the  pursuer s  debt  being  anterior 
to  the  faculty,  did  not  put  it  in  a  worse  condition  than  if  it  had 
been  contracted  thereafter ;  and  found,  that  the  creditors  of 
a  father  having  a  faculty  to  burden,  have  the  benefit  of  that 
faculty,  eo  ipso,  that  they  are  lawful  creditors,  unless  another 
estate  can  be  condescended  upon,  which  may  effectually  ope- 
rate their  payment ;  and  therefore  found  MeiUedale  liable  for 
the  debt  libelled,  as  being  far  within  the  value  of  the  sum 
wherewith  the  father  had  a  faculty  to  burden  his  fee,  and 
resolved  to  follow  the  same  rule  in  all  such  cases  that  miglit 
occur." 

DS^fo^^^YoL  ^^^^  FouNTAiNHALL,  in  his  Dccisious,  observes, — "  In  the 
Si  p.  26.  debate  betwixt  Elliot  of  Swineside  and  Elliot  of  Meikledale,  it 
fell  to  be  argued,  how  far  a  reserved  faculty  by  a  father,  in  his 
son's  right  of  fee,  allowing  the  father  to  burden  the  lands  with 
such  a  sum,  accresced  to  a  creditor  whose  debt  was  contracted 
before  that  faculty.  The  Lords  were  generally  clear,  that  quoad 
debts  subsequent  to  that  reserved  power,  the  contracting  thereof 
was  a  presumptive  exercise  of  the  faculty,  though  not  expressly 
mentioned  to  be  in  right  and  by  virtue  thereof,  as  was  found 
on  the  23d  June  1698,  betwixt  Blair  of  Einfauns  and  his  sister, 
though  there  was  a  contrary  decision  instanced  betvrixt  James 
Scot  and  Mr.  Andrew  Ury  in  lft92,  which  required  a  specific 
application  ;  otherwise  found  tiie  faculty  personal  and  extinct^ 
unless  either  applied  or  affected  by  diligence.  But  the  Lords 
were  so  far  from  regarding  this  in  Elliot's  case,  that  they  found 
it  accresced  even  to  an  anterior  creditor,  though  he  could  not 
lend  his  money  on  the  faith  of  that  faculty,  which  was  not  then 
in  being ;  but  the  Lords  thought  reasonable  to  subject  these 
faculties  to  all  their  debts,  whether  prior  or  posterior.'' 


RESERVED  FACULTY  TO  BURDEN.  60 


II.— BLAIR  r.  RUSCO'fi  CREDITORS. 

Hugh  Blair  of  Rusco  conveyed  certain  lands  to  the  sons  of  ^f^^  n,  1724. 
his  second  marriage,  reserving  to  himself  the  liferent  of  the  nakratTvib- 
lands,  and  also  "  full  power  to  alter  and  innovate  these  presents, 
and  to  contract  debts  thereupon  at  any  time  of  his  life,  ac  etiam 
articido  mortis,  and  to  grant  securities  therefor  as  freely  in  jslU 
respects  as  if  the  entire  fee  of  the  lands  were  in  his  own  per- 
son."    On  this  conveyance  infeftment  followed. 

After  the  date  of  this  conveyance  several  debts  were  con- 
tracted by  the  father  on  personal  bonds,  and  after  his  death 
the  creditor  in  the  bonds  adjudged  the  lands.  In  the  process 
of  ranking  and  sale  a  competition  took  place  between  the  credi- 
tors of  the  father  and  his  sons  of  the  second  marriage. 

Pleaded  por  the  Creditors, — The  contracting  of  debts  by  argihibht  fob 
the  father,  and  his  granting  personal  obUgements  therefor,  was  *"^' 
an  exercise  of  the  faculty  reserved  by  him  in  the  disposition  to 
his  children  of  the  second  marriage.     The  creditors  in  those 
bonds  adjudging  after  the  decease  of  the  father  ought  therefore 
to  be  preferred  to  the  disponees. 

The  faculty  reserved  by  the  father  might  be  exercised  by 
him  by  contracting  debt,  although  no  heritable  security  was 
granted  ;  and  being  once  exercised,  it  cannot  be  said  to  have 
died  with  the  father.  A  subsequent  adjudication,  therefore, 
proceeding  on  the  personal  debt,  is  not  an  adjudging  of  the 
faculty,  but  is  truly  an  adjudging  of  the  lands  upon  the  personal 
debt  contracted  by  the  father  in  virtue  of  the  faculty  reserved 
by  him. 

The  faculty  reserved  is  one  to  contract  debts  at  any  time 
etiam  in  lecto,  and  to  give  securities  therefor,  as  the  disponer 
shall  think  fit.  These  words  import  that  the  father  was  not  to 
be  restricted  to  the  granting  of  heritable  securities,  for  he  was 
fully  empowered  to  grant  what  securities  he  should  think  fit. 
A  personal  bond  is  a  security,  and  is  a  plain  instruction  of  a 
debt,  and  therefore  the  granting  thereof  must  be  accounted  a 
full  exercise  of  the  faculty  in  the  specific  terms  thereof 

VOL.  III.  E 
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Blaib  l^LEADEi)  FOR  THE  DiSPONEES. — The  faculty  rescrvcd  by  the 

Ru8co*8      father  was  to  contract  debt  upon  the  lands  conveyed.     No 

Cbeditobs.    jjgrjj^j^ig  securities,  however,  were  granted  by  him.     Neither 

1724.       ^(5j.Q  ^}jQ  personal  debts  contracted  by  him  made  real  on  the 

DwpoNBKs.       lands  by  adjudication  in  the  lifetime  of  their  father.    The  lands 

cannot  therefore  be  adjudged  for  the  personal  debts  after  his 

death. 

JuDOMwiT.  Tj^     Lords  Found,  "That  by  the  foresaid  reservation  the 

Jan.  17,  1724,  -^  j 

younger  children's  rights  stood  really  affected  with  the  debts 
contracted  in  consequence  of  the  faculty,  and  preferred  the 
creditors." 

The  children  having  reclaimed,  the  Court  "  Adhered.'" 


Land  may  he  conveyed  to  one  party  under  burden  of  a  power  reserved 
to  another  party  to  burden  ivith  debt,  and  un  infeflment  granted  6y 
the  party  in  whose  favour  the  power  is  reserved,  although  himsiif 
uninfeft,  is  effectvxd, 

ANDERSON  v.  YOUNG  AND  TROTTER. 

Dec.  24, 1784.  l^  1 779  Catherine  Innes  purchased  an  heritable  subject,  and 
Narrativk.  took  the  title  to  it,  not  in  her  own  name,  but  in  the  name  of 
David  Hill,  in  trust  and  for  behoof  of  herself  in  liferent,  and  her 
children  in  fee,  reserving  to  herself  power  without  the  consent 
of  her  trustee,  or  of  her  children,  to  burden,  sell,  and  dispone, 
or  give  away  any  part  of  the  subjects  conveyed.  On  this  dis- 
position infeftment  followed  in  David  Hill's  favour  ;  and  in  the 
sasine  the  reserved  power  was  specially  engrossed. 

She  afterwards,  without  the  concurrence  of  the  trustee, 
granted  an  heritable  security  over  it  in  favour  of  the  pursuer, 
on  which  he  was  infeft.  Posterior  to  this  deed,  she,  along  with 
the  trustee,  granted  another  heritable  security  in  favour  of  the 
defenders,  on  which  infeftment  also  followed.  An  action  of  re- 
duction was  thereafter  brought  by  the  pursuer,  seeking  to  have 
the  heritable  bond  in  favour  of  the  defenders  reduced ;  at  least 
to  have  it  declared,  that  in  consequence  of  the  disposition  and 
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conveyance  in  his  favour,  he  was  preferable  upon  the  subjecui 
thereby  conveyed  to  the  defenders,  and  conchidiog  &rther.  that       y.  ..i.; 
tlie  debtor  and  her  trustee  should  be  ordained  to  grant  such     j^^^^ 
deed  as  might  be  judged  necessary  for  bis  security. 


17e4. 

Pleaded  for  the  Pursuer. — The  subject  in  question  was  AmcnnaT  nju, 
truly  the  property  of  Catherine  Innes,  she  holding  it  by  her 
trustee.  There  was  a  faculty  in  Catherine  Innes  amounting  to 
the  full  powers  of  property.  It  makes  no  diflFerence  whether 
the  faculty  be  contained  in  a  deed  flowing  from  another,  or  be 
reserved  in  one  granted  by  the  party  himself  In  either  case 
the  feudal  right  stands  in  the  person  of  another.  But  still  the 
infeftment  of  that  other  must  be  construed  as  an  infeftment  for 
behoof  of  the  person  for  whom  the  faculty  is  created  or  reserved, 
if  it  appears  upon  the  face  of  the  Records  that  it  was  merely 
a  trust  in  the  nominal  disponee.  Here  it  was  expressly  de- 
clared that  David  Hill's  infeftment  was  for  behoof  of  Catherine 
Innes,  and  that  she  was  to  have  right  to  burden,  sell,  or  dispose 
of  the  subject.  His  infeftment  was  therefore  in  the  sound  con- 
struction of  law  her  infeftment. 

Pleaded  for  the  Defenders, — The  tiuestion  is,  Whether  a  aeoument  pob 
valid  heritable  security  in  jfetvour  of  the  pursuer  could  be  cre- 
ated without  infeftment,  or  which  is  the  same  thing,  by  an  in- 
feftment taken  on  a  precept  granted  by  a  party  who  was  never 
infeft  in  the  subject  ?  It  is  admitted  that  Catherine  Innes  was 
the  proprietrix  of  the  subject  in  question,  and  that  Hill  was  her 
trustee.  But  to  suppose  that  his  infeftment  was  on  that 
account  the  same  with  hers  is  to  coirtradict  one  of  the  least 
doubtful  rules  of  law  regulating  the  practice  of  denuding  trus- 
tees. Some  rights,  it  is  true,  are  nominal,  and  others  substan- 
tial, yet  that  is  no  reason  why  a  feudal  right,  when  created  in 
the  person  of  a  trustee,  should  pass  into  that  of  the  true  pro- 
prietor without  any  transference  at  all.  It  was  by  delivery  of 
the  subject  that  the  present  trustee  was  vested  with  his  right ; 
and  without  re-delivery  he  cannot  be  divested.  It  is  impossible 
to  find  that  the  bond  in  favour  of  the  pursuer  is  a  valid  security, 
without  overturning  the  whole  forms  laid  down  for  the  trans- 
mitting or  burdening  heritable  subjects,  which  have  been  justly 
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Ahdirson    considered  as  so  necessary  to  render  property  and  the  rights  of 
Young       Creditors  secure  and  permanent. 

AHD 

Tbotteb. 

^^^  Lord  Kennet,  Ordinary,  "  Repelled  the  reasons  of  reduction, 

JoDGMKKT.       and  assoilzied  the  defenders  from  the  conclusion  of  the  reduc- 

Dec.24,1784.   jj^^;^ 

The  pursuer  having  reclaimed,  the  Lords  "  Altered  in  respect 
of  the  reservation  in  the  right  to  the  trustee,  and  preferred  the 
pursuer/' 

MS^N^^'         Lord  Braxfield  observed, — "  There  was  no  wrong  here,  and 

Lord  Swinton's  no  need  of  the  reduction.     So  far  the  Ordinary  is  right.     But 

ession  apers.  ^^^  right  to  the  trustcc  is  burdened  with  a  reservation  to  the 

truster,  and  therefore  this  is  a  quality  in  the  right  to  the  trus- 
tee ;  and  therefore  her  exercise  of  the  faculty  is  good,  and  her 
security  good  and  preferable  to  that  given  to  the  defenders.'' 


RESERVED  RIGHTS  IN  THE  TRANSMISSION  OP  LAND.  69 


SECTION  III. 


GROUND-ANNUALS. 


Groundrannuah  follow  the  Land,  and  do  not  remain  personal  on 
the  original  Disponee  after  he  has  been  divested, 

I.— PEDDIE'S  HEIRS  v,  SOOT'S  TRUSTEES. 

In  1829  Andrew  Peddie  conveyed  certain  burgage  subjects  Feb.  27,  i84«. 
in  Dundee  to  James  Soot,  his  heirs  and  assignees,  in  considera-  nakeativk. 
tion  of  his  becoming  bound  "  to  pay  to  him,  his  heirs  and  suc- 
cessors, the  ground-annual  or  yearly  sura  of  £150,  and  on 
condition  that  the  same  should  be  declared  a  real  burden  over 
the  subjects  conveyed,  in  manner  after  written."  This  manner 
was,  that  the  burden  should  "  be  engrossed  in  the  infeftment  to 
follow  hereon,  and  in  all  future  transferences  or  investitures  in 
the  said  subjects,  or  of  any  part  thereof,"  under  the  sanction  of 
nullity.  The  deed  further  contained  a  personal  obligation  by 
Soot,  "  his  heirs,  executors,  and  successors,  to  make  payment 
to  the  said  Andrew  Peddie  and  his  foresaids,  of  the  foresaid 
ground-annual  or  yearly  sum  of  £150  sterling,  and  that  at  two 
terms  in  the  year,  Martinmas  and  Whitsunday,  by  equal  por- 
tions." On  this  deed  Soot  was  infeft  more  hurgi  under  the  bur- 
den of  the  ground-annual. 

After  Soot's  death,  his  trustees,  in  1836,  disponed  the  sub- 
jects to  Peter  Borrie,  and  his  heirs  and  assignees.  The  disposi- 
tion narrated  the  conveyance  to  Soot,  and  the  burden  of  the 
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ground-annual  under  which  it  was  made,  and  conveyed  the 
subjects  to  Borrie,  under  the  declaration  "  that  they  shall  be 
burdened,  and  they  are  hereby  disponed  with  and  under  the 
burden  of  a  ground-annual,  or  yearly  payment  of  £410  sterling, 
to  be  paid  furth  thereof,"  to  them  or  their  assignees.  The  deed 
further  declared  that  there  was  included  in  this  ground-annual 
of  £410  sterling,  the  ground-annual  of  £150  sterling,  payable 
to  the  said  Andrew  Peddie  under  the  original  deed ;  and  the 
ground-annual  or  yearly  payment  of  £410  sterling,  including 
interest  and  penalty,  were  declared  to  form  a  real  and  prefera- 
ble burden  upon  and  affecting  the  subjects  disponed ;  under 
which  real  and  preferable  burden  of  £410,  the  subjects  were  de- 
clared to  be  disponed,  and  not  otherwise.  Borrie  and  his  fore- 
saids were  specially  taken  bound  to  pay  the  ground-annual  of 
£150,  payable  to  Peddie,  from  and  after  the  term  of  Whitsun- 
day 1836.  There  was  a  personal  obligation  by  Borrie,  and  his 
heirs,  executors,  and  successors,  and  certain  cautioners,  to  pay 
the  full  ground-annual  of  £410  :  and  there  was  further  a  de- 
claration, "  that  in  case  the  said  ground-annual  of  £150  should 
be  duly  paid  by  the  said  Peter  Borrie,  and  Thomas  Adamson, 
and  John  Anderson,"  (the  cautioners,)  "  and  their  foresaids,  to 
the  said  Andrew  Peddie  and  his  foresaids,  and  a  sufficient  dis- 
charge obtained  therefor,  and  delivered  to  the  said  trustees,  then 
for  such  year  or  term,  instead  of  the  foresaid  sum  of  £410, 
there  shall  be  payable  to  the  said  trustees,  or  their  foresaids, 
only  £260  sterling."     Borrie  the  disponee  was  duly  infeft. 

In  June  1837,  the  complainers.  Soots  trustees,  sold  the  sur- 
plus ground-annual  of  £260  at  20^  years'  purchase  to  George 
Moon.  The  disposition  and  assignation  granted  by  them,  in 
its  dispositive  clause,  conveyed  to  Jloon  the  ground-annual  of 
A.  4 10,  but  declcirod  that  the  original  ground-annual  of  £150 
Avas  included  therein.  This  disposition  was  intimated  to  Borrie 
on  1 7th  October  1 838.  Moon  was  infeft  on  the  23d  of  that 
month;  and  in  December  1839,  he  again,  by  disposition  and 
as^iiignation,  transferred  his  right  to  the  Eastern  Bank,  who 
were  infeft  in  Februarv  lv^4(>. 

lH)rrii\  tlie  pro|)riotor  of  the  subjtrtis  having  become  bank- 
ru|»t,  and  the  half-years  ground-annual  due  to  Peddie's  heirs, 
he  himself  Iving  dead,  remaining  un^^iid,  his  heire  raii^ed  an 
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action  in  the  SheriflF-court  of  Dundee  against  Soot's  trustees     PBDmBs 
and  executors  therefor,  and  for  the  future  termly  payments  as  r. 

they  fell  due,  on  the  ground  that  upon  the  true  construction  of  trust^ewi. 
the  original  contract  and  disposition,  Soot  and  his  representa- 
tives continued  personally  liable  for  the  ground-annual  thereby 
constituted,  even  after  they  had  been  divested  of  the  subjects 
in  respect  of  which  it  was  payable- 
Soot's  trustees  pleaded  in  defence,  that  the  obligation  to  pay 
the  ground-annual  followed  the  proprietorship  of  the  subjects 
in  respect  of  which  it  was  payable,  and  that  having  been  divest- 
ed of  these  by  a  bona  fide  conveyance,  their  obligation  ceased. 

The  Sheriff  pronounced  the  following  interlocutor  : — "  Finds  interlocutor  of 
it  instructed  by  the  extract,  registered  contract,  and  disposition 
produced,  dated  31st  January  1829,  entered  into  between  the 
late  Andrew  Peddie  of  Bankhead,  on  the  one  part,  and  the  late 
James  Soot,  merchant  in  Dundee,  on  the  other  part,  that  the 
said  Andrew  Peddie  agreed  to  sell  and  dispone  the  subjects 
therein  mentioned  to  the  said  James  Soot,  his  heirs  and  assig- 
nees, in  consideration  of  the  latter  becoming  bound  to  pay  to 
the  said  Andrew  Peddie,  his  heirs  and  successors,  a  ground- 
annual  of  £150  sterling  :  which,  by  the  deed,  is  declared  a  real 
burden  over  the  subjects  conveyed  :  Finds  that  the  foresaid 
ground-annual  was  not  only  declared  by  the  deed  a  real  burden 
over  the  subjects  conveyed,  but  it  likewise  contained  a  personal 
obligation,  whereby  the  said  James  Soot  bound  and  obliged 
himself,  his  heii-s,  executors,  and  successors,  to  make  payment 
to  the  said  Andrew  Peddie,  and  his  foresaids,  of  the  said  ground- 
annual,  at  Martinmas  and  Whitsunday,  by  equal  portions,  com- 
mencing at  Martinmjis  1830,  and  so  forth  half-yearly  and 
termly  in  all  time  thereafter :  P'inds  it  admitted,  that  Mr. 
Soot  completed  his  title  to  the  property  by  infcftmeut,  and  that 
he  afterwards,  during  his  lifetime,  paid  the  ground-annual 
stipulated  in  the  contract  :  Finds  it  also  admitted,  that  Mr. 
Soot  died  in  April  1836,  leaving  a  trust-disposition  and  settle- 
ment of  his  whole  estate  and  effects  in  favour  of  the  defenders, 
who  represent  him  as  trustees,  and  who,  while  in  possession  of 
the  property,  continued  to  pay  said  ground-annual :  Finds  it 
stated  by  the  defenders,  that  soon  after  Mr.  Soot's  death,  they 
solil  the  property  to  Peter  Borrie,  engineer  in  Dundee,  for  a 
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further  and  additional  ground-annual  of  £260,  payable  to  them- 
selves ;  that  they  afterwards  sold  their  surplus  ground-annual 
to  Mr.  George  Moon  of  Russell  Mill,  in  Fife  ;  and  that  he  again 
has  conveyed  his  right  to  trustees  for  the  Eastern  Bank  of  Scot- 
land :  Finds  it  not  alleged  that  the  pursuers  were  in  any  way 
parties  to  these  last-mentioned  conveyances  ;  and  finds  it  ad- 
mitted that  Mr.  Borrie  has  become  bankrupt :  Finds  that  the 
subsequent  conveyances  by  the  defenders  and  their  dispouees, 
but  to  which  the  pursuei-s  were  no  parties,  do  not  affect  the 
validity  of  the  foresaid  personal  obhgation  come  under  by 
James  Soot  and  his  representatives  to  pay  the  first  mentioned 
ground-annual  in  terms  thereof,  and  as  stipulated  in  the  con- 
tract ;  and  that  the  pursuers  are  entitled  to  operate  payment 
thereon  from  the  defenders  of  the  ground-annual  in  arrear,  now 
sued  for:  Finds  that,  by  enforcing  payment  upon  the  personal 
obhgation,  the  pursuers  cannot  be  held  in  any  way  to  have  re- 
linquished their  right  to  recover  their  ground-annual  from  the 
subjects  over  which  it  is  declared  a  real  burden ;  because  by 
the  contract,  the  personal  obligation  and  the  real  burden  do 
not  prejudice,  but  strengthen  each  other;  and  that  the  pur- 
suers may,  if  necessary,  act  upon  either  or  both,  to  the  effect  of 
recovering  full  payment :  Repels,  therefore,  the  pleas  main- 
tained in  defence,  and  decerns  against  the  defenders  in  terms 
of  the  libel ;  finds  the  pursuers  entitled  to  expenses.^' 


The  defenders  having  advocated,  Lord  Wood,  Ordinary,  or- 
dered minutes  of  debate. 

ARorMKNTniR  Pleaded  for  the  Advocator. — The  point  at  issue  is, — 
Whether  the  original  debtor  in  a  ground-annual  is  relieved  of 
future  liability  by  a  sale  and  transfer  of  the  property  to  a  bona 
jiih  purchaser  ?  Or  in  otlier  words, — Whether  the  personal 
liability  of  the  original  obhgant,  his  heirs  and  representatives, 
lor  a  ground-annual  continues  undiminished  and  unaffected, 
notwithstanding  that  the  property  itself  has  passed  by  fair  and 
regular  transmission  into  the  hands  of  third  parties,  who,  as 
jK^ssoissoi's,  iut)  also  pci'sonally  liable  I 

Bv  the  contract  of  jxi-ound-annual  there  were  created  two 
%U^tinct  rights  in  the  subject  conveyed.     The  one  was  a  per- 
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petual  reserved  real  right  to  the  ground-annual  in  question,     pbddiks 
The  other  was  a  right  to  tlie  property  burdened  with  the  p. 

ground-annual.     According  to  the  true  import  and  legal  effect     tbuotkbs. 
of  the  transaction,  the  right  to  demand  the  ground-annual  be-       .^^ 
longs  to  the  party  w^io  for  the  time  is  the  owner  of  the  former 
of  these  rights,  and  the  obligation  to  pay  the  ground-annual  is 
incumbent  only  on  the  party  who  for  the  time  is  owner  of  the 
latter  of  these  rights. 

There  might  have  existed  a  personal  bond  or  obUgation  to 
pay  the  ground-annual  over  and  above  and  separate  from  the 
right  of  ground-annual  itself ;  and  such  a  bond  and  obligation 
might  be  so  conceived  as  to  make  tlie  debtor  and  his  represen- 
tatives liable  so  long  as  it  continued  unextinguished.  Such  a 
bond  and  obligation,  however,  would  in  itself  be  altogether 
dififerent  from  a  proper  right  of  ground-annual.  The  circum- 
stance that  it  related  to  a  ground-annual  could  not  invest  it 
with  the  nature  of  that  right.  A  right  of  ground-annual,  and 
a  separate  bond  or  obligation  for  payment  of  it,  are  two  things 
very  different,  and  requisite  to  be  carefully  distinguished. 

No  such  separate  bond  or  obligation  was  granted  by  the 
original  disponee  in  the  lands.  In  the  present  case  there  is 
simply  a  right  of  ground-annual  constituted  in  the  ordinary 
way.  It  is  true  that  the  original  disponee  w  as  taken  personally 
bound  to  pay  the  ground-annual.  But  so  also  is  a  disponee 
in  a  proper  feu-contract.  In  neither  case,  however,  is  the 
obligation  the  same  as  that  undertaken  by  a  debtor  in  a  debt 
heritably  secured.  In  the  case  of  an  heritable  debt  the  real 
right  is  merely  accessory  to  the  personal  obligation  ;  and  on 
the  personal  obligation  becoming  satisfied,  the  real  right  comes 
to  an  end.  A  right  of  ground-annual  is  of  quite  a  different 
nature.  It  is  a  perpetual  right.  It  cannot  be  paid  up  or  ex- 
tinguished at  the  discretion  of  the  disponee,  or  by  any  act  of 
his  alone.  A  right  of  ground- annual  is  analogous  in  all  its 
features  to  a  sub-feu.  The  vassal  in  possession  of  the  lands  is 
alone  liable  for  the  feu-duty  ;  and  on  the  original  vassal  con- 
veying the  lands  to  another,  the  latter  alone  is  liable,  and  the 
former  vassal  becomes  free.  On  the  same  ground  the  advoca- 
tors have  become  free  of  the  ground-annual  in  question.  They 
have  ceased  to  be  owners,  and  have  now  no  right  to  the  rents  of 
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r.         ground-annual,  which  is  a  burden  on  the  lands. 

Soot's 
Tri'stebs. 

-77-'  Pleaded  for  the  Respondents. — A  ground-annual  right  is 

Argument  for  ^0  otlicr  in  principle  than  a  reserved  real  burden.     In  judging 
RKSPONDENTft.    ^f  j^^  ^]^q  samo  principles  are  to  be  followed  as  in  the  case  of 

burdens  by  reservation.  It  cannot  touch  the  substantial  nature 
and  effect  of  the  right  as  a  real  security,  that  the  object  of  the 
reservation  is  to  provide  for  the  payment  of  an  annual,  and  not 
of  a  capital  sum.  A  party  may  bind  himself,  his  heirs,  and 
successors,  for  payment  of  a  perpetual  annuity  as  effectually  as 
for  payment  of  a  capital  sum.  As  regards  the  real  security,  in 
the  one  case,  as  in  the  other,  it  is  through  the  constitution  of  a 
real  burden  by  reservation. 

There  is  no  mystery  in  the  use  of  the  term  ground-annual. 
The  real  security  thereby  afforded  is,  in  its  legal  nature  and 
effect,  no  other  than  the  creditor  would  have  under  a  real  bur- 
den for  the  corresponding  amount  of  capital.  The  personal 
obligation  also  is  equally  effectual  in  the  one  case  as  in  the 
other  ;  and  the  real  security  being  of  the  same  precise  nature, 
there  is  no  room  for  the  distinction  attempted  on  the  other 
side.  A  personal  obligation  for  payment  of  the  price  is  not 
impaired  by  the  creation  of  a  security  to  make  certain  its  fulfil- 
ment. On  the  purchaser  disposing  of  the  lands  to  a  third 
party,  the  personal  obligation  remains  entire  against  the  first 
j)urchaser  and  his  representatives.  The  real  security  held  by 
the  creditor  does  not  affect  the  validity  of  the  personal  obligation. 

So  it  is  in  the  present  case.  The  express  personal  obligation 
contained  in  the  original  contract  affords  a  conclusive  answer  to 
the  plea,  that  the  alienation  of  the  subjects  by  the  original  dis- 
l)onee  has  extinguished  the  personal  obligation  to  pay  the 
ground-annual.  That  personal  obligation  was  not  under  the 
original  disposition  inseparably  united  with  the  ow^nership  and 
possession  of  the  lands.  Although,  therefore,  the  original  dis- 
ponee  has  parted  with  the  lands,  he  still  continues  bound  under 
his  personal  obligation.  The  original  disponer  was  no  party  to 
the  conveyance  by  the  original  disponce.  The  personal  obliga- 
tion of  the  original  disponee  still  remains,  therefore,  undis- 
charged. 
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Lord  Wood,  Ordinary,  pronounced  the  following  interlocu- 
tor : — "  Advocates  the  cause — alters  the  interlocutors  com- 
plained of — assoilzies  the  complainers  from  the  conclusions  of 
the  action  at  the  instance  of  the  Respondents — and  decerns  ; 
and  finds  the  complainers  entitled  to  expenses,  both  in  the  In- 
ferior Court  and  in  this  Court,  but  subject  to  modification." 

The  Respondents  having  reclaimed,  the  Court,  after  hearing 
counsel,  remitted  the  pleadings  to  the  whole  Judges  for  their 
Opinions  in  writing,  on  the  question,  "  Whether  the  interlocu- 
tor under  review  ought  to  be  adhered  to  or  altered  ?" 
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Lord  Wood  returned  the  following  Opinion : — "  On  31st  Janu- 
ary 1829,  Andrew  Peddie,  the  predecessor  of  the  respondents, 
disponed  to  Soot,  '  his  heirs  and  assignees,'  certain  burgage 
subjects  for  a  ground-annual  of  £150,  payable  to  Peddie,  '  his 
heirs  and  successors,'  which  is  declared  a  real  burden  on  the 
subjects  conveyed  ; — and  it  is  provided,  that  it  *  shall  accord- 
ingly be  engrossed  in  the  infeftments  to  follow  hereon,  and  in 
all  future  transferences  or  investitures  in  the  said  subjects,  or 
of  any  part  thereof,'  under  the  sanction  of  nullity.  There  is 
also  a  personal  obligation  by  Soot,  '  his  heirs,  executors,  and 
successors,'  to  make  payment  of  the  ground-annual  to  Peddie 
and  his  foresaids,  at  the  terms  of  Whitsunday  and  Martinmas. 

"  On  this  disposition  Soot  was  infeft,  more  burgi,  under  the 
burden  of  the  said  ground-annual,  and  in  terms  of  the  said  ob- 
ligation. 

"  The  complainers,  Soot's  trustees,  disponed  the  subjects  in 
October  1836,  to  Peter  Borrie,  his  heirs  and  assignees.  The 
disposition  recites  the  conveyance  to  Soot,  and  the  burden  of 
£l50  of  ground-annual,  under  which  it  was  made.  It  dispones 
and  conveys  the  subjects  to  Borrie,  under  '  the  burden  of  a 
ground-annual  or  yearly  payment  of  £410,  to  be  paid  furth 
thereof,'  to  them  or  their  assignees  ;  '  but  declaring,  that  there 
is  included  in  this  ground-annual  of  £410  the  ground-annual  of 
£l50,  payable  to  the  said  Andrew  Peddie,'  and  '  which  ground- 
annual  or  yearly  payment  of  £410  sterling,  including  as  afore- 
said, with  interest  and  penalty,  as  befoic  and  after  mentioned, 
are  hereby  declared  to  form  a  real  and  preferable  burden  upon 
and  afliecting  the  said  subjects  hereby  disponed,  under  which 
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Pkddib's     i-Qoi  a^j^^j  preferable  burden  of  £410,  the  said  subjects  are  here- 
to,        by  disponed,  and  not  otherwise/     Borrie  and  his  foresaids  are 

T1HI8TRB8.  specially  taken  bound  to  pay  the  ground-annual  of  £150, 
ig4e  payable  to  Peddie,  from  and  after  the  term  of  Whitsun- 
day 1836.  There  is  a  personal  obligation  by  Borrie,  and  his 
heirs,  executors,  and  successors,  and  certain  cautioners,  to  pay 
the  full  ground-annual  of  £410.  And  there  is  further  a  de- 
claration, '  that  in  case  the  said  ground-annual  of  £150  should 
be  duly  paid  by  the  said  Peter  Borrie,  and  Thomas  Adamson, 
and  John  Anderson,  (the  cautioners,)  and  their  foresaids,  to  the 
said  Andrew  Peddie  and  his  foresaids,  and  a  suflScient  discharge 
obtained  therefor,  and  delivered  to  the  said  trustees  then  for 
such  year  or  term,  instead  of  the  foresaid  sum  of  £410,  there 
shall  be  payable  to  the  said  trustees,  or  their  foresaids,  only 
£260  sterling.'     Borm  the  disponer  was  duly  infeft, 

"  In  June  1837,  the  complainers,  Soot's  trustees,  sold  the  fore- 
said surplus  ground-aimual  of  £260  at  20^  years'  purchase,  or 
upwards  of  £5000,  to  Qeorge  Moon.  The  disposition  and  as- 
signation granted  by  them,  in  its  dispositive  clause,  conveys  to 
Moon  the  ground-annual  of  £410,  but  declaring  that  the  ori- 
ginal ground-annual  of  £150  is  included  therein.  This  disposi- 
tion was  intimated  to  Borrie  on  17th  February  1838.  Moon 
was  infeft  on  the  23d  of  that  month ;  and  in  December  1839, 
he  again,  by  disposition  and  assignation,  transferred  his  right 
to  the  Eastern  Bank,  who  were  infeft  in  February  1840. 

"  By  the  disposition  in  favour  of  Borrie,  Soot's  trustees  had 
entirely  divested  themselves  of  the  land,  which  remained  charg- 
ed with  the  ground-annual,  payable  to  Peddie,  his  heirs  and 
successors,  with  which  it  had  been  originally  burdened.  The 
only  interest  which  they  retained  w^as  in  the  ground-annual, 
which  substantially  extended  merely  to  the  additional  sum 
which  had  been  charged  on  the  land  on  conveying  it  to  Borrie ; 
and,  as  has  just  been  stated,  they,  by  disposition  and  assigna- 
tion, conveyed  this  interest  to  Moon,  which,  being  a  reserved 
burden,  was  transmissible  without  infeftment,  although  it  ap- 
pears that  ]\Ioon  did  take  infeftment  in  the  accustomed  manner 
in  a  burgage  holding. 

"  It  is  admitted  that  all  the  ground-annuals  due  and  payable 
duriug  the  possession  of  the  subjects  by  the  complainers,  (Soot's 
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trustees,)  or  till  the  date  of  the  foresaid  transference  to  Moon,      Prpdirs 

H  Kills 

have  been  paid ;  and  the  question  is,  Whether  the  complainers  r. 

still  remain  personally  liable  to  the  extent  of  the  original  ground-     tbustkks. 
annual  in  all  time  coming,  as  it  may  fall  due  ? 

"  This  question  may  be  first  considered  upon  the  footing  that 
the  complainers  had  simply  made  over,  and  divested  themselves 
of  the  subjects,  with  the  burden  of  the  original  ground-annual, 
without  reference  to  the  specialty  said  to  arise  in  consequence 
of  the  complainers  not  having  done  so,  but  having  conveyed 
the  subjects  with  the  burden  of  a  larger  ground-annual  declared 
to  include  the  original  one,  but  which  is  made  payable  to  them  ; 
and,  secondly,  with  reference  to  the  alleged  specialty. 

"  First,  There  is  no  doubt  that  according  to  the  deeds,  Borrie 
and  the  lands  continue  liable  for  the  original  ground-annual. 
But  are  the  complainers  and  the  heirs  and  executors  of  Soot 
also  liable  ?  Does  an  obligation  arise  against  them  in  perpe- 
tuity from  Soot  having  taken  the  lands,  with  the  charge  of  the 
annualrent  burden,  and  the  personal  undertaking  to  pay  it,  ex- 
pressed as  it  is  in  the  deed  by  which  the  lands  were  conveyed 
to  him,  his  heirs  and  assignees,  so  that  the  obligation  shall  not 
be  dissolved  by  the  disponee  or  his  heirs  divesting  themselves 
of  the  lands — which,  by  the  right  conferred,  there  was  an  ab- 
solute and  uncontrolled  power  of  doing — but  shall  continue  on- 
wards through  whatever  number  of  hands  the  lands  may  in 
future  pass  ? 

^  A  ground-annual,  in  its  own  nature,  is  a  right  in  connexion 
with  land,  charged  upon  it,  and  payable  out  of  it.  It  has  re- 
ference to  the  land  on  which  it  is  laid,  and  not  to  any  separate 
personal  obligation  on  the  proprietor,  as  for  a  debt  exigible 
from  him.  Its  primary  and  essential  character  is,  that  of  a 
debt  by  the  land  and  its  fruits.  The  heritor  is  only  bound  in 
respect  of  his  possession  of  the  heritage  charged  with  the 
ground-annual.  It  cannot  subsist  as  a  mere  personal  right. 
Both  in  its  constitution  and  transference,  it  is  inseparably  con- 
nected with  real  estate. 

**  Accordingly,  in  its  ancient  form,  the  deed — the  condition  or 
reddendo  of  which  was  a  ground-annual — was  unilateral.  No 
personal  obligation  was  expressed.  Thus  even  in  two  recent 
cases,  the  deeds  were  unilateral,  without  any  personal  or  coun- 
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ter  obligation  ;  Thomson,  12th  February  1828  ;  Magistrates  of 
Inverness,   28th  November  1827;  and  specimens  of  the  old 
form  are  to  be  fonnd  in  chartularies.     Hence  the  land  alone 
was  directly  bound  in  payment  of  the  ground-annual.     It  war- 
ranted no  immediate  proceeding  against  the  proprietor.    It  did 
not  give  an  active  title  to  enter  into  possession  by  a  process  of 
maills  and  duties.     The  ground-annual  was  levied  by  a  poind- 
ing of  the  ground,  and  adjudication  might  be  led  for  it  and  for 
arrears,  the  debt  being  previousl}^  constituted,  as  to  which  the 
pari  passu  preference  of  the  Act  1661  is  specially  excepted. 
Any  pei*sonal  claim  arose  only  against  the  heritor  or  others  as 
intromitters  with  the  rents  or  moveables,  from  wliich  payment 
might  be  directly  levied  by  action  of  poinding.     Accordingly, 
in  the  case  of  Moncrieff,  24th  November  1835,  (Shaw,  XIV.  p. 
61,)  it  was  found  that  arrears  of  a  ground-annual  bore  no  in- 
terest where  interest  was  not  expressly  stipulated  for,  it  being 
held  that  the  same  rule  applied  to  them  as  to  arrears  of  feu- 
duties,  on  which  no  interest  is  due  unless  covenanted,  even 
when  the  deed  contains  an  accessory  personal  obligation  for 
payment  of  the  duties  themselves  ;  and  this  assumes  that,  by 
the  original  nature  of  the  right,  there  is  no  personal  obligation 
for  the  ground-annual,  in  which  the  proprietor  is  debtor. 

"  Keeping  in  view  what  has  now  been  stated,  it  will  be  ob- 
served, that,  in  the  present  case,  the  ground  and  basis  of  the 
deed  by  Peddie  in  favour  of  Soot,  while  it  conveys  the  lands 
contained  in  it  to  him,  and  his  heirs  and  successors,  is  to  con- 
stitute a  proper  ground-annual ;  that  is,  a  charge  which  is  to 
attach  to  the  lands,  go  into  whatsoever  hands  they  may,  (for  a 
transference  to  other  parties,  and  their  substitution  for  the  ori- 
ginal disponee,  is  contemplated,  and  the  event,  as  regards  the 
perpetuity  of  the  burden  on  the  lands,  is  duly  provided  for,) 
and  to  which  charge,  so  constituted,  Peddie,  and  his  heirs  and 
successors,  should  have  right  in  all  time  coming.  By  the  na- 
ture of  the  right  thus  created, — and  the  creation  of  which  is  in 
terms  of  the  deed,  its  primary  and  fundamental  object, — it  ia 
clear  that  Peddie  or  his  heirs,  or  the  party  to  whom  the  ground- 
annual  might  be  transferred,  could  have  no  claim  for  its  pay- 
ment except  against  the  lands,  or  the  possessors  thereof,  or 
intromitters  with  the  rents  and  profits.     Possession  ceasing  by 
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a  divestiture  of  the  lands,  the  ground-annual,  as  respects  the     p^dik's 
party  so  divested,  ceases  also.     By  disconnecting  himself  with  «. 

the  lands  on  which  it  is  charged,  he,  at  the  same  time,  equally     TRumBa. 
disconnects  himself  with  the  ground-annual  itself  for  all  terms       ^^^ 
falling  due  thereafter. 

"  But  then,  by  the  deed,  Soot  bound  *  himself,  his  heirs,  exe- 
cutors, and  successors,'  to  pay  the  stipulated  ground-annual. 
This  personal  obligation  is  an  addition  to  the  old  form  of  deed 
constituting  the  right  to  a  ground-annual  made  upon  the  recent 
re-introduction  of  that  description  of  right  or  security  which 
had  got  so  much  into  disuse  that  Erskine  declares  his  ignorance 
of  it  in  practice,  (Ersk.  IL,  2,  5  ;)  and  the  point  is,  Does  this 
create  a  separate  obligation,  which  is  to  subsist  as  a  distinct  and 
independent  one,  after  the  lands  charged  with  the  ground- 
annual  have  been  conveyed  to  a  third  party,  and  therefore  to 
exist  apart  altogether  from  the  proper  right,  and  the  claims 
thence  arising  to  the  holder  of  it  ?    While  the  original  disponee 
retained  the  lands,  the  lands  and  the  disponee  remained  bound 
for  the  ground-annual.    Was  it  the  purpose  of  the  deed,  by  the 
addition  of  the  personal  obligation,  to  produce  this  result, — that 
if  the  lands  were  conveyed  to  a  third  party  under  the  original 
condition  or  burden,  and  with  an  obligation  upon  him  to  pay 
the  ground-annual,  the  party  having  the  right  of  ground-annual 
should  then  not  only  hold  the  ground-annual  as  it  stood,  (with 
a  change  merely  in  the  proprietor  of  the  lands,)  but  that  he 
should  be  at  the  same  time  a  creditor  for  the  amount  of  the 
ground-annual  against  the  first  disponee,  and  his  heirs  and 
executors,  as  debtors  therein,  under  a  distinct  and  independent 
perpetual  undischargeable  personal  obligation  1    And  not  only 
so,  but  (for  the  doctrine  contended  for  would  seem  to  carry  the 
matter  this  length)  that  if  the  lands  with  the  burden  were 
transmitted  to  succeeding  disponees,  he  should  be  a  creditor  to 
each  of  them  in  succession,  and  their  heirs,  under  the  personal 
obligation  come  under  by  each,  not  merely  while  the  disponee 
and  his  heirs  were  in  possession,  but  after  they  were  entirely 
divest^  ot  the  lands,  and  had  thereby  terminated  their  connec- 
tion with  i\sm.     1  do  not  think  that  this  is  the  legal  construc- 
^^  of  tVi^  ^^4.     On  the  contrary,  I  think  that  the  deviation 
m  the  oU  form  of  deed,  by  the  addition  of  the  personal  obli- 
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gation,  had  a  very  diflferent  object  iu  view,  and  in  conformity 
to  which  it  must  be  construed  in  determining  the  effect  which 
it  is  to  receive. 

"  It  appears  to  me,  that  the  sole  object  of  the  addition  of  the 
personal  obligation  was  to  afford  to  the  annualer  a  more  simple 
and  easy  mode  of  enforcing  payment  from  the  proprietor  of  the 
lands  for  the  time  being,  of  the  ground-annuals  falling  due  dur- 
ing his  possession,  than,  apart  from  it,  it  would  have  been  open 
to  him  to  adopt.     I  have  already  stated  the  remedies  which, 
by  the  nature  of  the  right  and  the  old  form  of  the  deed,  were 
competent.     They  were  expensive  and  troublesome.     But,  by 
the  personal  obligation,  a  power  was  given  of  going  against  the 
proprietor  directly  upon  it,  instead  of  having  only  the  power  of 
poinding  the  ground,  or  adjudging,  or  proceeding  against  him 
personally  for  the  sum  due,  in  respect  of,  and  to  the  extent  only 
of  actual  intromissions  with  the  lands  or  rents.     The  personal 
obligation  is  directed  against  the  disponee,  *  his  heirs,  executors, 
and  successors,'  applying  to  the  disponee  while  he  continued 
proprietor  ; — ^to  the  heir  who  may  succeed  to  the  lands,  (which 
he  can  only  do  subject  to  the  burden  of  the  ground-annual  dur- 
ing his  possession  ;) — to  the  executors,  against  whom  it  gives  a 
personal  claim  for  arrears  arising  during  the  possession  of  a 
proprietor  deceasing,  and  remaining  unpaid ; — and  to  succes- 
sors, or  parties  taking  the  lands  by  singular  title.     This  satisfies 
the  words  ;  and,  with  reference  to  the  circumstances,  it  is  their 
sound  construction.    The  personal  obligation  is  not  the  primary 
one.     It  is  a  mere  accessory  to  the  real  burden,  or  original  and 
independent  right  of  ground-annual  constituted  by  the  disponer 
in  favour  (as  may  be)  either  of  himself  (which  is  the  case  here) 
or  a  third  party,  over  the  lands  charged  with  it.    It  is  intended 
to  supply  the  means  of  more  easily  enforcing  the  claim  which, 
in   respect  of  the  right  of  ground-annual,  the  annualer  has 
against  the  proprietor  of  the  lands,  whoever  he  may  be — ^the 
facility  provided  being  given  against  the  original  disponee,  and 
all  others  into  whose  hands  the  lands  may  pass — but  it  is  only 
to  enforce  that  claim  as  constitued  in  connexion  with  the  lands, 
and  as  running  along  with  and  against  them,  and  not  to  create 
a  claim  which  shall  stand  as  a  separate  and  independent  one 
against  parties  whose  connexion  with  the  lands  has  entirely 
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ceased,  and  who  could  only  be  proceeded  against  upon  the  foot-     Puddiu's 
ing  of  their  being  debtors  under  the  personal  obligation  as  one  r 

distinct  altogether  from  the  proper  ground-annual  charged  upon  thuhtfe3. 
the  lands  burdened,  and  the  claims  arising  out  of  it.  In  short,  "i^^f 
as  it  appears  to  me,  the  personal  obligation  was  introduced  in 
these  rights  when  revived  in  practice,  in  order  to  make  them 
form  what  might  serve  as  a  substitute  for  a  sul>feu,  where  that 
description  of  right  could  not  be  resorted  to,  by  affording  the 
same  facilities  for  recovery  of  the  ground-annual  in  the  one  a« 
of  the  feu-duty  in  the  other.  This  becomes  the  more  evident, 
when  the  attempt  at  a  still  nearer  assimilation  of  the  two,  ex- 
hibited in  the  additional  provisions  inserted  in  the  disposition 
by  the  complainers  to  Borrie,  is  attended  to,  which  provisions 
are  also  to  be  found  in  the  original  ground-annual  right,  dated 
in  1834,  in  the  case  of  Gardyne  lately  before  the  Court,  and 
which,  I  have  no  doubt,  occur  in  deeds  of  an  earlier  date  than 
any  of  those  referred  to. 

"  By  the  disposition  in  favour  of  Borrie,  it  is  provided,  Jlrst, 
That  if  two  years'  ground-annual  shall  remain  unpaid,  the  dis- 
position shall  become  null  and  void,  as  if  it  were  a  regular  feu- 
right  ;  and,  second,  That  it  shall  be  lawful  to  poind  for  payment 
of  the  arrears,  notwithstanding  the  enforcement  of  the  irritancy. 
Now,  although  there  might  be  difficulty  in  regard  to  the  mode 
of  carrying  these  provisions  into  effect,  it  is  obvious  that  they 
apply  to  the  possessor  of  the  subjects  only,  and  that  they  were 
intended  merely  to  afford  more  ready  access  against  whoever 
is  the  vassal  in  the  lands.  But  the  personal  obligation  and 
these  provisions  are  all  part  of  a  progressive  change  in  the  form 
of  the  deed,  tending  to  one  and  the  same  end,  and  not  to  the 
perpetuating  a  responsibility  for  the  ground-annual  after  a  di- 
vestiture of  the  lands  has  taken  place. 

"  The  right  of  ground-annual  in  all  this  partakes  of  the  histoi-y 
of  a  feu.  A  feu-charter  originally  was  a  unilateral  deed,  which 
conveyed  the  subject  for  payment  of  a  certain  feu-duty.  The 
superior  could  levy  the  feu-duty  by  a  poinding  of  the  ground 
as  a  dehitum  fundi^  or  by  a  pei'sonal  action  of  constitution 
against  the  vassal ;  or  he  might  recover  the  feu,  but  then  he 
lost  his  right  to  the  arrears.  It  was  wished  to  get  readier 
access  to  the  payment  of  the  duty,  as  well  as  to  forfeit  without 

VOL.  III.  F 


82  RESERVED  RIGHTS  IN  THE  TRANSMISSION  OP  LAND. 

Pei»uik'8     losing  right  to  arrears.     The  feu-contract  was  adopted  which 
r.         first  bound  the  vassal,  his  heirs,  executors,  and  successors,  to 

Tri'stebs.  pay  the  feu-duty,  (Juridical  Styles,  vol.  i.  p.  34,)  with  a 
jy4g  clause  of  registration,  on  which  a  charge  could  be  given  with- 
out any  previous  constitution  of  the  debt  against  the  vassal ; 
and  then  there  came  a  provision  of  irritancy,  and  another,  that 
ill  the  case  of  an  irritancy  declared  the  arrears  might  still  be 
recovered. 

"  Now  all  these  clauses,  in  a  feu-right,  apply  to  the  possessor 
of  the  lands  alone.  If  the  vassal  disposes  of  the  property,  and 
another  is  vested  in  it,  the  original  contracting  party  does  not 
remain  bound  under  his  personal  obligation — it  is  merely  acces- 
sory, and  intended  to  gain  greater  facilities  of  levying  the  feu- 
duty  from  the  persons  possessing  the  subject  which  is  bound — 
the  land  is  the  true  debtor.  And  why  should  the  rule  be  differ- 
ent in  the  case  of  a  ground-annual  right  1  In  it  the  land  is 
also  the  true  and  primary  debtor — tlie  deed  contemplates  that 
the  land  so  burdened  may,  without  the  control  of  the  annualer, 
be  transferred  to  a  third  party — and  the  personal  obligation 
being  not  primary  but  accessory,  there  is  nothing  in  principle 
any  more  than  in  a  feu-right — but  quite  the  reverse — why  the 
third  party  substituted,  by  the  act  of  the  original  disponee,  as 
the  proprietor  of  the  land  which  is  bound  by  the  primary  obli- 
gation, should  not  also,  by  that  act,  be  substituted  as  the  party 
debtor  in  the  personal  and  accessory  obligation. 

"  The  same  process  which  occurred  in  feu-rights  has  taken 
place  as  to  a  lease,  at  one  period  a  unilateral  deed.  There,  a 
personal  obligation  for  the  rent  was  added,  when  other  stipula- 
tions were  exacted  from  the  tenant.  He  assigns  his  right,  and 
the  assignee  is  admitted  into  possession.  It  is  now  held  that 
the  cedent  does  not  remain  bound. — Skene,  20th  May  1825, 
(4  Shaw,  26.) 

"  I  shall  only  add  upon  this  part  of  the  case,  that  the  points 
of  dissimilarity  between  a  right  of  ground-annual,  and  a  secu- 
rity for  debt  by  bond  and  disposition  in  security,  equally  with 
those  of  similarity  to  the  feu-disposition  and  lease,  confinn  the 
view  I  take  of  the  import  and  efiect  of  the  personal  obligatioii 
founded  on  by  the  respondents.  In  the  case  of  tlie  bond  and 
disposition  in  security,  the  personal  obligation  to  pay  is  the 
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primary  and  regulating  clause  of  the  deed.     The  party  is  the     Peddib's 
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primary  and  proper  debtor.  The  heritable  subject  is  conveyed  v. 
in  further  security  only  ;  it  is  the  accessory.  The  continuance  teusiw 
in  force  of  the  security  depends  upon  the  continuance  of  the 
personal  obligation.  The  obligation  is  not  of  a  permanent  kind, 
but  may  at  any  time  be  redeemed  and  extinguished  by  pay- 
ment. In  one  and  all  of  these  particulars,  the  ground-annual 
right  stands  in  direct  contrast  to  the  bond  and  disposition  in 
security  ;  and  the  like  opposition  will  be  found  on  comparing  it 
with  other  forms  of  security  for  debt. 

"  Upon  the  whole,  taking  the  case  apart  from  the  alleged 
specialty,  I  am  of  opinion  that  the  complainers  are  not  liable 
for  the  ground-annuals  claimed  from  them. 

"  2.  But  it  is  contended  that,  assuming  that  in  the  ordinary 
case  of  a  simple  conveyance  of  the  lands  to  another  party,  with 
the  burden  of  the  original  ground-annual,  no  claim  for  the 
ground-annuals  subsequently  would  have  come  against  the  com- 
plainers, still  by  the  form  in  which  they  transacted  with  Borrie, 
they  not  only  continued  personally  bound  for  the  ground-an- 
nuals falling  due  to  the  respondents,  while  the  improved  ground- 
annual,  including  the  first,  remained  payable  to  them,  but  even 
for  those  &lling  due  after  they  executed  the  disposition  and 
transference  in  favour  of  Moon,  and  surrogated  and  substituted 
him  in  their  place. 

"  In  the  first  place,  notwitlistanding  the  terms  of  the  com- 
plainers' disposition  in  favour  of  Borrie,  the  respondents  were 
entitled  to  go  directly  against  the  lands,  and  against  Borrie,  or 
his  successors,  as  possessors  of  the  lands,  for  payment  of  the 
original  ground-annual  due  to  them.  This  is  even  provided  for 
in  terms,  by  the  clause  already  referred  to,  of  the  disposition  in 
favour  of  Borrie.  But  the  right  of  the  respondents  against  the 
lands  must  have  remained  entire,  whatever  had  been  the  terms 
of  the  complainers'  disposition  to  Borrie. 

"  In  the  second  place,  the  mere  obligation  by  Borrie  to  pay 
the  whole  ground-annual — additional  and  original,  to  the  com- 
plainers, but  the  former  of  which  alone  belonged  to  the  com- 
plainers, did  not,  it  is  apprehended,  raise  any  obligation  in 
favour  of  the  respondents  as  against  the  complainerd.  The 
clauses  of  the  deed  do  not  contemplate  that  such  an  obligation 
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Pbddib'8  was  to  be  thereby  raised,  but  quite  the  reverse  ;  and  it  is  not 
V.         done.     Suppose  no  payment  made  by  Borrie  to  the  complainers 

Teustem.  of  *^he  original  ground-annual  of  £  1 50,  falling  due  at  any  par- 
jg^g  ticular  term,  (which,  as  has  been  seen,  the  deed  has  in  view  may 
be  the  state  of  the  fact,  and  provides  for  accordingly,)  could  the 
respondents  have  demanded  payment  of  it  from  the  complainers, 
in  respect  of  the  provision  in  the  disposition  to  Borrie,  in  regard 
to  the  payment  of  the  whole  ground-annual  of  £410  ?  It  is 
thought  that  they  could  not.  The  answer  would  have  been 
sufficient.  The  ground-annual  has  not  been  paid  to  us.  We 
do  not  claim  payment  of  it,  and  have  not  interfered  with  lands 
or  the  moveables  upon  them.  Your  original  right  to  go  against 
them  and  the  possessor  remains  entire,  and  therefore  it  is  to 
them,  and  not  to  us,  that  you  must  look  for  recovery  of  the 
amount  due.  Then  if,  in  that  case,  the  respondents  could  not 
have  come  against  the  complainers  for  the  original  ground- 
annual,  under  the  obligation  by  Borrie  to  them  for  the  whole 
ground-annual  of  £410,  and  in  respect  of  it  simply,  (which 
obligation  still  left  Peddie  and  the  respondents,  his  representa- 
tives, right  to  go  against  the  lands,  or  Borrie  entire,  and  which 
is  qualified  and  explained  in  the  manner  already  stated  as  to 
Borrie  paying  the  original  ground-annual  to  Peddie,  or  his  re- 
presentatives,) is  there  anything  in  the  terms  of  the  disposition 
to  Borrie  which  can  be  held  to  have  preserved  as  against  the 
complainers  the  personal  obligation  undertaken  by  them  to 
Peddie  and  his  representatives  in  the  disposition  granted  by 
Peddie ;  which  obligation,  ex  ht/pothesi  would,  in  the  ordinary 
case,  have  been  discharged  by  the  complainers  divesting  them- 
selves of  the  lands  1  I  can  discover  no  ground  upon  which  this 
can  be  maintained.  Assume  that  the  complainers  had  exe- 
cuted a  deed,  discharging  the  obHgation  in  the  disposition  to 
Borrie  to  pay  the  ground-annual  to  them,  in  so  far  as  regarded 
the  original  ground-annual,  and  declaring  that  it  should  be 
limited  to  payment  of  the  surplus  ground-annual  only,  it  is  con- 
ceived that  it  would  not  have  been  possible  for  the  respondents 
to  object ;  and  to  say  that  by  the  form  in  which  the  deed  had 
been  at  first  executed,  a  responsibiHty  to  the  respondents  for 
the  original  ground-annual  had  either  been  imposed  upon  the 
complainers  directly,  or  continued  under  the  obligation  in  the 
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<lisposition  by  Peddie  to  them,  of  which  they  could  not,  by  such     Pbddibs 
a  discharge,  relieve  themselves.     But  if  they  could  not  say  so,  r. 

this  shows  that  in  tnith  no  such  responsibility  ever  was  created     trustkL. 
as  matter  of  obligation  arising,  directly  and  without  anything 
further,  out  of  the  more  provisions  of  the  deed,  or  indirectly,  by 
keeping  alive  the  personal  obligation  in  the  conveyance  by 
Peddie,  constituting  the  ground-annual. 

"  In  the  third  place,  if  I  am  right  in  what  has  now  been  stated 
as  to  the  nature  and  eflfect  of  the  provision  in  the  disposition  by 
the  complainers  to  Borrie,  in  regard  to  the  payment  of  the 
whole  ground-annual  to  them,  it  follows  that  a  responsibility 
by  them  to  the  respondents  for  the  original  ground-annual 
could  only  have  arisen  in  respect  of  their  having,  in  conse- 
quence of  that  provision  or  obligation,  interfered  with  the  sub- 
jects liable  in  payment  of  it,  or  intromitted  with  that  ground- 
annual,  by  taking  payment  of  it  from  Borrie.  Then,  no  doubt, 
they  would  have  been  liable  for  it  to  the  respondents.  But 
they  would  have  been  liable  for  it,  cither  in  respect  of  their 
interference,  or  as  for  money  received  for  the  use  of  the  respon- 
dents, and  not  on  the  ground  either  of  the  naked  obligation 
which  they  had  taken  from  Borrie  to  pay  them  the  full  ground- 
annual,  or  of  their  having  thereby  preserved  in  force  their  own 
original  personal  obligation  in  Peddic's  disposition  in  their 
favour  to  pay  the  original  ground-annual  to  him  or  his  repre- 
sentatives. 

"  In  the  fourth  place,  it  follows,  from  what  has  been  already 
said,  that,  although  prior  to  the  conveyance  by  the  complainers 
to  Moon,  they  might,  by  their  acting  upon  the  obligation  taken 
from  Borrie,  or  intromitting  with  the  ground-annuals  due  to 
the  respondents,  have  incurred  a  liability  for  them,  after  that 
conveyance,  all  possible  pretence  of  claim  against  them  for  any 
portion  of  these  ground-annuals  subsequently  falling  due  must 
have  ceased ;  and  the  ground-annuals  in  question  are  admit- 
tedly  of  that  description. 

"  For  these  reasons  alone,  I  think  the  specialty  founded  on  by 
the  respondents  does  not  aflFord  any  ground  for  holding  that 
the  complainers,  even  prior  to  the  conveyance  by  tlicm  to 
Moon,  continued  directly  liable  to  the  respondents  for  the 
original  ground-annual,  although  they  did  not  intromit  or  take 
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was  to  be  thereby  raised,  but  quite  the  reverse  ;  and  it  is  not 
done.  Suppose  no  payment  made  by  Borrie  to  the  complainers 
of  the  original  ground-annual  of  £150,  falling  due  at  any  par- 
ticular term,  (which,  as  has  been  seen,  the  deed  has  in  view  may 
be  the  state  of  the  fact,  and  provides  for  accordingly,)  could  the 
respondents  have  demanded  payment  of  it  from  the  complainers, 
in  respect  of  the  provision  in  the  disposition  to  Borrie,  in  regard 
to  the  payment  of  the  whole  ground-annual  of  £410  1  It  is 
thought  that  they  could  not.  The  answer  would  have  been 
sufficient.  The  ground-annual  has  not  been  paid  to  us.  We 
do  not  claim  payment  of  it,  and  have  not  interfered  with  lands 
or  the  moveables  upon  them.  Your  original  right  to  go  against 
them  and  the  possessor  remains  entire,  and  therefore  it  is  to 
them,  and  not  to  us,  that  you  must  look  for  recovery  of  the 
amount  due.  Then  if,  in  that  case,  the  respondents  could  not 
have  come  against  the  complainers  for  the  original  ground- 
annual,  under  the  obUgation  by  Borrie  to  them  for  the  whole 
ground-annual  of  £410,  and  in  respect  of  it  simply,  (which 
obligation  still  left  Peddie  and  the  respondents,  his  representa- 
tives, right  to  go  against  the  lands,  or  Borrie  entire,  and  which 
is  qualified  and  explained  in  the  manner  already  stated  as  to 
Borrie  paying  the  original  ground-annual  to  Peddie,  or  his  re- 
presentatives,) is  there  anything  in  the  terms  of  the  disposition 
to  Borrie  which  can  be  held  to  have  preserved  as  against  the 
complainers  the  personal  obligation  undertaken  by  them  to 
Peddie  and  his  representatives  in  the  disposition  granted  by 
Peddie ;  which  obligation,  ex  hypothesis  would,  in  the  ordinary 
case,  have  been  discharged  by  the  complainers  divesting  them- 
selves of  the  lands  1  I  can  discover  no  ground  upon  which  this 
can  be  maintained.  Assume  that  the  complainers  had  exe* 
cuted  a  deed,  discharging  the  obligation  in  the  disposition  to 
Borrie  to  pay  the  ground-annual  to  them,  in  so  far  as  regarded 
the  original  ground-annual,  and  declaring  that  it  should  be 
limited  to  payment  of  the  surplus  ground-annual  only,  it  is  con- 
ceived that  it  would  not  have  been  possible  for  the  respondents 
to  object ;  and  to  say  that  by  the  form  in  which  the  deed  had 
been  at  first  executed,  a  responsibility  to  the  respondents  for 
the  original  ground-annual  had  either  been  imposed  upon  the 
complainers  directly,  or  continued  under  the  obligation  in  the 
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^lisposition  by  Peddie  to  them,  of  which  thoy  could  not,  by  such     p^ddibs 
a  discharge,  relieve  themselves.     But  if  they  could  not  say  so,  r. 

this  shows  that  in  truth  no  such  responsibility  ever  was  created     tbd8tt.k8. 
as  matter  of  obligation  arising,  directly  and  without  anything 
further,  out  of  the  mere  provisions  of  the  deed,  or  indirectly,  by 
keeping  alive  the  personal  obligation  in  the  conveyance  by 
Peddie,  constituting  the  ground-annual. 

**  In  the  third  place,  if  I  am  right  in  what  has  now  been  stated 
as  to  the  natui'e  and  effect  of  the  provision  in  the  disposition  by 
the  complainers  to  Borrie,  in  regard  to  the  payment  of  the 
whole  ground-annual  to  them,  it  follows  that  a  responsibility 
by  tliem  to  the  respondents  for  the  original  ground-annual 
could  only  have  arisen  in  respect  of  their  having,  in  conse- 
quence of  that  provision  or  obligation,  interfered  with  the  sub- 
jects liable  in  payment  of  it,  or  intromitted  with  that  ground- 
annual,  by  taking  payment  of  it  from  Borrie.  Then,  no  doubt, 
they  would  have  been  liable  for  it  to  the  respondents.  But 
they  would  have  been  liable  for  it,  either  in  rcs|)ect  of  their 
interference,  or  as  for  money  received  for  the  use  of  the  respon- 
dents, and  not  on  the  ground  either  of  the  naked  obligation 
which  they  had  taken  from  Borrie  to  pay  them  the  full  ground- 
annual,  or  of  their  having  thereby  preserved  in  force  their  own 
original  peraonal  obligation  in  Pcddie's  disposition  in  their 
favour  to  pay  the  original  ground-annual  to  him  or  his  repre- 
sentatives. 

"  In  the  fourth  place,  it  follows,  from  what  has  been  already 
said,  that,  although  prior  to  the  conveyance  by  the  complainers 
to  Moon,  they  might,  by  their  acting  upon  the  obligation  taken 
from  Borrie,  or  intromitting  with  the  ground-annuals  due  to 
the  respondents,  have  incurred  a  liability  for  them,  after  that 
conveyance,  all  possible  pretence  of  claim  against  them  for  any 
portion  of  these  ground-annuals  subsequently  falling  due  must 
have  ceased ;  and  the  ground-annuals  in  question  are  admit- 
tedly of  that  description. 

"  For  these  reasons  alone,  I  think  the  specialty  founded  on  by 
the  respondents  does  not  afford  any  gi-ouiid  for  holding  that 
the  complainers,  even  prior  to  the  conveyance  by  them  to 
Moon,  continued  directly  liable  to  the  respondents  for  the 
original  ground-annual,  although  they  did  not  intromit  or  take 
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any  steps  for  obtaining  payment  of  it.  But  while  I  have  con- 
sidered it  right  to  state  this  view  of  the  question,  as  one  which 
appears  to  me  to  be  well-founded,  I  do  not  hold  the  adoption  of 
it  essential  to  the  relief  of  the  complainers  from  the  respondents' 
demand ;  because,  supposing  it  were  attended  with  doubts 
then — 

"  In  the  fifth  place,  and  assuming  that  by  the  t^rms  of  the 
disposition  to  Borrie,  and  apart  from  intromission  by  the  com- 
plainers, or  anything  else  done  upon  the  obligation  by  Borrie 
to  pay  the  entire  ground-annual  to  them,  the  original  ground- 
annual  might  have  been  claimed  from  them,  while  they  con- 
tinued to  hold  the  rights  reserved  by  that  deed,  I  am  clearly  of 
opinion  that  it  was  a  liability,  which  it  was  perfectly  competent 
to  put  an  end  to,  by  transferring  these  rights  to  another  party, 
as  was  done  by  the  disposition  and  assignation  executed  by  the 
complainers  in  favour  of  Moon,  who  thereby,  both  as  to  benefits 
and  responsibilities,  came  into  their  room  and  place.  There 
was  no  privity  between  the  complainers  and  respondents  in 
the  transaction  with  Borrie,  nor  any  necessity  or  occasion  that 
there  should  be  so.  It  and  the  deed  carrying  it  into  effect 
were  entirely  between  the  complainers  and  Borrie.  On  the 
other  hand,  the  personal  obligation  in  the  disposition  by  Peddie 
to  the  complainers  was  ex  hypothesi  merely  an  accessory  obli- 
gation dischargeable  or  extinguishable  by  the  complainers 
divesting  themselves  of  the  lands.  Accordingly,  by  the  dis- 
position to  Borrie,  they  did  divest  themselves  of  the  lands, 
which  therefore  operated  an  extinction  of  the  obligation  as 
originally  constituted — ^that  is,  an  accessory  personal  obligation 
against  the  party  possessing  the  lands.  But  if  the  terms  of  the 
disposition  to  Borrie  interposed  a  bar  to  their  being  at  once 
entirely  freed  of  all  obligation  for  the  original  ground-annuals 
subsequently  falUng  due,  and  these  ground-annuals  could  in 
consequence  be  directly  claimed  from  them,  the  obligation  so 
arising  could  not,  it  is  apprehended,  be  a  permanent  unextin- 
guishable  obligation,  but  only  one  to  last  during  the  period  of 
the  complainers  continuing  in  titulo  of  the  obligation  taken  by 
them  from  Borrie,  to  pay  to  them  the  full  increased  ground- 
annual  out  of  which  it  arose  ;  and  therefore  I  conceive,  that  by 
executing  the  disposition  and  transference  in  favour  of  Moon 
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they  completely  terminated,  and  put  an  end  to  all  rcsponsi-     Pbddie'b 
bility  on  their  part  for  the  original  ground-annual  payable  for  r. 

terms  to  come  thereafter."  TRiwiiKs. 

LoBD  Justice-Clerk  Hope. — "  I  concur  in  the  opinion  of      "J^Jif 
Lord  Wood  on  the  general  ground  stated  in  the  first  part  of i^r.ijustice- 
that  opinion.     I  wish  to  explain  that  my  opinion  rests  entirely  ^^^^^' 
upon  the  general  ground  stated  by  his  Lordship. 

^  The  plea  maintained  by  Soot's  trustees  is,  that  their  assig- 
nation and  conveyance  to  Moon  of  the  right  to  draw  the  ad- 
ditional ground-annua],  including  what  was  due  to  Peddie, 
*  liberated  them  from  their  original  liabiUty"  to  pay  the  ground- 
annual  to  Peddie,  who  constituted  the  right  in  favour  of  Soot. 
They  do  not  rest  their  defence  on  any  other  gi-ound,  for  until 
that  assignation  was  granted,  they  say  they  could  not  maintain 
that  they  were  free.  I  think  that  an  unsound  view  of  their 
case.  But  if  not  liberated  by  the  conveyance  of  the  land  to 
Borrie,  and  if  a  separate  personal  obligation  was  imposed  sub- 
sisting independently  of  the  right  to  the  land  remaining  with 
the  first  disponee,  I  am  not  able  to  perceive  on  what  principle 
the  parties  could  reUeve  themselves  of  such  personal  obligation. 
If  the  parties,  by  the  disposition  of  the  subject  to  Borrie,  coul  J 
not  thereby  free  themselves  of  the  direct  obligjition  to  pay  the 
original  ground-annual,  in  respect  that  it  is  to  be  held  that  the 
obligation  was  one  personally  undertaken  by  Soot,  and  not  de- 
pendent on  his  heirs  and  representatives  retaining  the  land,  but 
an  independent  personal  obligation,  then,  on  that  supposition, 
I  cannot  hold  that  by  any  deed  with  third  parties  they  could 
free  themselves  of  that  obligation,  upon  that  view  of  its  charac- 
ter and  effect,  and  substitute  another  debtor  in  the  personal 
obligation  without  the  concurrence  of  the  creditor. 

"  On  the  other  hand,  I  think  it  as  clear  that  Peddie's  heirs 
have  no  concern  with  the  state  of  the  rights  as  between  Soot*s 
trustees  and  Borrie  for  an  additional  ground-annual,  and  cannot 
found  on  these  deeds.  As  Lord  Wood  states,  Borrie  was  clear- 
ly liable,  by  accepting  the  right  to  the  land,  for  the  ground- 
annual  to  Peddie  under  burden  of  which  alone  he  could  acquire 
it.  If  he  paid  that  ground-annual  to  Soot's  trustees  without 
having  receipts  from  Peddie  reported,  he  would  be  liable  to  pax- 
it  again  ;  for  he  was  necessarily  liable  to  pay  it  as  in  the  right 
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Piddib'b  to  the  land.  Peddie's  right  to  recover  follows  the  holder  of  the 
f.  land ;  that  is  his  security,  and,  at  the  same  time,  the  measure 
r!^  and  extent  of  his  right.  By  the  conveyance  of  the  land  to 
Borrie,  I  think  Soot's  trustees  were  completely  freed  from  lia- 
bility for  the  ground-annual  under  which  Peddie  disponed  ori- 
ginally the  land,  and  therefore  that  Peddie's  heirs  cannot  found 
on  any  arrangements  between  Soot's  trustees  and  Borrie.  If 
the  former  had  drawn  the  ground-annual  payable  to  Peddie 
from  Borrie,  and  the  latter  could  not  pay  it  again.  Soot's  trus- 
tees would  have  to  pay  it  in  that  case,  but  on  a  ground  quite 
distinct  from  liability  under  the  original  grant. 

"  But  if  the  general  ground  stated  by  Lord  Wood  is  not 
sound,  and  if  Soot's  trustees,  by  the  form  of  their  conveyance  of 
the  land  to  Borrie,  remained  liable,  I  do  not  think  that  they 
could  afterwards  relieve  themselves  by  the  assignation  to  Moon. 
For  if  in  the  very  deed  by  which  they  parted  with  their  direct 
right  to  the  land,  they  remained  under  their  original  obligation 
to  Peddie  for  the  ground-annual  by  the  form  and  condition  of 
that  deed  to  Borrie  ;  I  think  it  follows  that  they  could  not 
thereafter  reUeve  themselves  of  their  obligation  to  pay  the 
ground-annual  to  Peddie  by  the  assignation  to  Moon  of  their 
own  right  to  an  additional  ground-annual — a  separate  matter 
altogether,  and  not  entering  into  the  constitution  of  the  right 
to  the  land.  But  as  the  general  ground  is,  in  my  opinion,  con- 
clusive, and  as  the  nature  and  terms  of  the  arrangements  made 
by  Soot's  trustees  for  their  own  separate  interests  cannot  be 
founded  upon  by  either  party,  and  do  not  form  part  of  the  title 
to  the  land,  it  appears  to  me  that  the  case  is  really  disposed  of 
by  the  view  stated  by  Lord  Wood,  in  explanation  of  the  general 
ground  on  which  he  holds  Soot's  trustees  entitled  to  judgment." 
Lord  Ivory.  LoRD  IvoRY. — "  I  was  Unwilling  to  pronounce  any  definitive 

opinion  in  this  case,  without  first  having  an  opportunity  of  con- 
sidering the  whole  terms  of  the  different  deeds  out  of  which 
the  question  originates.  Having  now  obtained  access  to  these 
writings,  and  finding  my  first  impressions  thereby  strengthened 
and  confirmed,  I  have  simply  to  intimate  my  concurrence  in 
the  opinion  of  Lord  Wood. 

"  I  may  just  be  permitted  to  add,  that  the  view  which  his 
Lordship  has  taken  on  the  more  general  aspect  of  the  question, 
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seems  in  some  degree  to  derive  additional  elucidation  from  the 
terms  in  which  the  inductive  clause  of  the  original  contract  of 
ground-annual  is  set  forth.  It  is  in  these  words  : — *  Whereas 
the  said  Andrew  Peddie  has  agreed  to  sell  and  dispone  the 
subjects  after  described  to  the  said  James  Soot,  his  heirs  and 
assignees,  in  consideration  of  the  latter  {i.e.y  the  said  James 
Soot,  his  heirs  and  assignees)  becoming  bound  to  pay  to  the 
said  Andrew  Peddie,  his  heirs  and  successors,  the  ground- 
annual,  or  yearly  sum  of  £150  sterling;  and  on  condition, 
further,  that  the  same  should  be  declared  a  real  burden  over 
the  said  subjects,  in  manner  after  written.  Therefore,"  &c. 
And  so  the  deed  runs  on  to  fulfil  and  carry  into  execution,  of 
course  as  between  the  said  parties,  the  object  and  intent  here 
briefly  and  in  general  terms  enunciated.  Now,  it  humbly  ap- 
pears to  me,  without  going  further,  that  what  the  parties  must 
have  had  in  view  from  the  starting,  was,  that  *  As  James  Soot, 
his  heirs  and  assignees,'  were  to  be  the  disponees,  so  (under  the 
words  the  latter)  it  was  the  same  *  James  Soot,  his  heirs  and 
assignees,'  who  were  to  pay  the  ground-annual.  The  inductive 
clause  of  the  deed  certainly  points  at  no  other  party ;  and,  as 
Lord  Wood  has,  I  think,  successfully  shown,  there  is  nothing  in 
the  after  clauses  which  is  not  perfectly  reconcilable  to,  and  ex- 
plicable on,  this  construction.  In  truth,  a  personal  obligation 
for  a  perpetuity,  imposed  upon  parties  who  are  to  have  no  con- 
nexion whatever  with  the  primary  objects  of  the  contract,  and 
who,  in  progress  of  time,  by  the  necessary  divergency  and  mul- 
tiplication of  those  possessing,  directly  or  derivatively,  the 
character  of  personal  representatives  of  the  first  obligaut,  may 
eventually  come  to  include  an  indefinite  crowd  of  individuals, 
no  one  knows  where  to  be  found,  is  an  anomaly  unknown  to 
our  practice,  and  not  readily  to  be  assumed  or  entertained  as 
an  intended  basis  of  legal  liability." 

Lords  Mbdwyn,  Moncreiff,  Cuninghame,  Cockburn,  Mur- 
BAY,  and  Robertson,  also  concurred  in  the  Opinion  of  Lord 
Wood. 
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At  the  advising  Lord  President  Boyle  observed, — "  It  is  juDOMEirr. 
the  unanimous  opinion  of  the  consulted  Judges  that  the  inter-   ^^'  "'* 
locutor  should  be  affirmed.     It  will  now  be  understood  as  set- 
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tied,  that  under  deeds  of  this  description  the  burden  of  a 
ground-annual  follows  the  land.     It  does  not  continue  personal 
upon  the  original  disponee  after  he  has  been  divested." 
The  other  Judges  concurred,  and  the  Court  "  Adhered." 


Feb.  8,  1849. 


Nashativb. 


II.— SMALL  V,  MILLAR. 

In  1835  a  contract  of  ground-annual  was  entered  into  be- 
tween George  Miln  and  others,  trustees  of  the  Dundee  and 
Union  Whale  Fishing  Company,  on  the  one  hand,  and  James 
Small,  junior,  Alexander  Ogilvy,  and  others,  on  the  other  part 
By  this  contract,  Miln  and  his  co-trustees  "  sold  to  James  Small, 
junior,  and  his  heirs  and  assignees  whomsoever,"  a  yard  with  a 
warehouse  and  other  erections  thereon,  lying  on  the  south  side 
of  the  Seagate  of  Dundee.  These  subjects  were  disponed  under 
"  the  real  burden"  of  a  ground-annual  of  £273  sterling,  payable 
yearly  by  Small,  "  his  heirs,  executors,  and  successors,"  to  the 
trustees,  their  heirs  and  assignees,  or  other  party  in  their  right 
It  was  declared,  that  if  at  any  time  two  full  years'  ground- 
annual  should  remain  unpaid,  the  conveyance  and  infeftment, 
or  other  deeds  following  thereon,  should  become  null  and  void  : 
and  also,  that  it  should  be  lawful  to  the  said  George  Miln,  &c., 
in  case  of  failure  in  punctual  payment  of  the  ground-annual, 
"  to  render  eflFectual  their  hypothec,  or  real  right  therefor,  as 
accords  of  law,  and  to  poind  and  distrain  as  much  of  the  goods 
and  eflFects  for  the  time  being  on  the  subjects,"  for  payment  of 
the  ground-annual  as  it  fell  due,  and  bygones  thereof.  The 
"  annual  payment,  or  ground-annual,  interest  thereof,  and  liqui- 
date penalty,  and  the  whole  conditions  and  declarations"  rela- 
tive thereto,  were  "  declared  to  be  real  and  preferable  burdens 
over  and  on  the  said  subjects"  thereby  disponed.  This  declara- 
tion was  to  be  engrossed  in  all  future  conveyances  and  investi- 
tures of  the  subjects  under  the  pain  of  nullity.  Then  followed 
an  obligation  to  infeft  "  the  said  James  Small,  junior,  and  his 
foresaids,"  more  burgi ;  a  procurator}^  of  resignation  (also  under 
the  real  burden),  clause  of  warrandice,  and  other  usual  clauses. 


k. 
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On  the  other  hand.  Small  bound  and  obliged  ^'  himself,  his  shall 
heirs,  executors,  and  successors  whomsoever,  to  make  payment  millae. 
to  the  said  George  Miln,  &c.,  as  trustees  foresaid,  and  to  the  IgioT 
survivors  or  survivor  of  the  said  George  Miln,  &c.,  and  to  the 
heirs  and  assignees  whomsoever  of  them,  or  the  survivors  or 
survivor  of  them,  or  other  party  in  their  right,*'  of  the  sum  of 
£273,  in  name  of  ground-annual,  at  the  stipulated  terms.  Then 
followed  a  cautionary  obhgatiou  by  Alexander  Ogilvy,  rope  and 
sailmaker  in  Dundee,  and  four  others,  by  which  they  bound 
themselves,  "  conjunctly  and  severally,  and  their  respective  heirs, 
executors,  and  successors,  as  cautioners,  sureties,  and  full  debtors, 
for  and  with  the  said  James  Small,  junior,  and  his  heirs,  executors, 
and  successors  whomsoever,  to  make  payment"  to  the  trustees, 
their  heirs  and  assignees,  or  other  party  in  their  right,  of  the 
said  ground-annual  of  £273,  interest  and  penalty,  all  in  man- 
ner before  written,  and  that  "  aye  and  while  the  said  James 
Small,  junior,  and  his  foresaids,  shall  not  have  erected  per- 
manent buildings  on  the  said  subjects,  to  the  value  of  at  least 
£1500  sterling/'  The  value  of  the  buildings  was  to  be  ascer- 
tained by  the  trustees  in  such  manner  as  they  should  appoint ; 
and,  on  their  erection,  the  cautionary  obligation  was  to  become 
inoperative,  and  cease.  There  was  also  in  this  contract  an  ob- 
ligation by  Small,  when  the  value  of  the  buildings  should  fall 
below  £1500,  to  find  new  security  to  the  satisfaction  of  the 
trustees  and  their  foresaids. 

Small  was  not  infeft  in  the  subjects  ;  but  by  contract,  dis- 
position, and  assignation,  dated  1st  October  1835,  in  considera- 
tion of  the  sum  of  £200  paid  to  him  by  Thomas  Adamson,  he 
sold,  assigned,  and  conveyed  the  subjects  in  question  to  Adam-, 
son,  his  heirs  and  assignees  whomsoever.  The  subjects  were 
disponed  under  the  real  burden  of  the  ground-annual  of  £273  ; 
and  there  was  assigned  to  Adamson  the  disposition  by  the  trus- 
tees of  the  Whale  Fishing  Company  above  recited,  with  the 
unexecuted  procuratory  of  resignation  therein  contained.  This 
deed  contained  a  clause  of  warrandice  from  fact  and  deed. 

As  the  counter  part  of  this  conveyance,  Adamson  bound  and 
obliged  himself,  his  heirs,  executors,  and  successors  whomsoever, 
to  pay  to  the  Whale  Fishing  Company  and  their  assignees  the 
ground-annv.al  above   mentione<l.     He  further  bound   himself 
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Small  and  his  foresaids  "  to  warrant,  free,  and  relieve,  harmless  and 
MiLLAB.  skaithless  keep,  the  said  James  Small,  junior,  his  heirs,  execu- 
ig49  tors,  and  successors,  of  the  whole  obligations  incumbent  on  him 
by  the  said  contract  entered  into  betwixt  him  and  the  said 
George  Miln,  &c.,  and  ground-annual,  interest,  and  penalties 
therein  contained,  and  of  all  cost,  damage,  or  expenses,  that  he 
and  his  foresaids  may  happen  to  sustain  or  incur  in  any  manner 
of  way  connected  therewith ;"  and  for  that  effect,  either  to 
make  payment  to  the  trustees  or  those  in  their  right  of  the 
stipulated  ground-annual ;  or  otherwise  to  pay  to  Small  and 
his  foresaids  the  sum  of  £273  half-yearly,  as  the  same  became 
due,  with  interest  and  penalty,  together  with  all  expenses 
which  they  might  happen  to  incur  in  consequence  of  their  obli- 
gation under  the  contract,  in  order  that  Small  and  his  foresaids 
"  may  pay  off  the  said  ground-annual,  interest,  and  penalties, 
which  may  be  due  at  the  time,  and  thereby  operate  their  own 
relief/' 

Ogilvy  and  the  other  parties,  who  had  become  cautioners  for 
Small,  in  the  contract  with  the  Whale  Fishing  Company, 
further  bound  "  themselves,  conjunctly  and  severally,  and  their 
respective  heirs,  executors,  and  successors  whomsoever,  as  cau- 
tioners, sureties,  and  full  debtors  for,  and  with  the  said  Thomas 
Adamson  and  his  foresaids,  to  free  and  relieve  the  said  James 
Small,  junior,  of  and  from  the  payment  of  the  foresaid  ground- 
annual  ;"  and  for  that  purpose,  either  to  pay  the  ground-annual 
as  it  fell  due,  to  the  Whale  Fishing  Company,  or  those  in  their 
right,  "  or  otherwise  to  make  payment  to  the  said  James  Small, 
junior,  and  his  foresaids,  of  the  said  sum  of  £273  sterling  of 
ground-annual,  and  that  half-yearly  at  the  terms,  and  with  in- 
terest and  penalties,  all  immediately  before  mentioned,  so  as 
the  said  James  Small,  junior,  and  his  foresaids,  may  pay  the 
same  themselves,  and  thereby  operate  their  own  relief."  The 
deed  then  provided  that  the  obligation  of  the  cautioners  should 
continue  until  Adamson  and  his  foresaids  had  erected  buildings 
to  the  value  of  at  least  £1500,  upon  which  event,  their  obliga- 
tion should  become  inoperative  and  cease.  Adamson  further 
bound  himself,  when  the  value  of  the  buildings  should  fall  below 
the  requisite  sum,  to  find  new  security  to  the  satisfaction  of  the 
Whale  Fishing  Company  or  their  assignees,  for  the  regular  pay- 
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ment  of  the  ground-annual,  and  "  to  free  and  relieve  the  said       Small 
James  Small,  junior,  and  his  foresaids,  of  their  obligations  as      millab. 
contained  in  the  foresaid   contract  betwixt   the  said  George      "ii4i»7 
Miln  and  others,  and  the  said  James  Small,  to  erect  and  keep 
up  buildings  of  the  foresaid  value,  and  that  whenever  called  on 
by  the  said  James  Small,  junior,  and  his  foresaids,  so  to  do.'^ 
On  this  conveyance  no  infeftment  followed. 

In  1836  the  trustees  of  the  Whale  Fishing  Company  sold  the 
ground^nnual  of  £273  to  George  Millar  for  £G150.  Their 
conveyance  to  Millar,  after  narrating  the  contract  entered  into 
between  the  Whale  Fishing  Company  and  Small,  with  the  cau- 
tionary obligations  therein  contained,  and  describing  the  sub- 
jects conveyed  to  Small,  proceeded — "  Which  subjects  above 
described,  with  the  pertinents,  were  disponed  by  the  said  James 
Small,  junior,  to  Thomas  Adamson,  shipbuilder  in  Dundee,  but 
always  with  and  under  the  real  burden  of  the  foresaid  ground- 
annual  of  £273  sterling,  &c.,  conform  to  contract  and  disposi- 
tion and  assignation,  dated  31st  October,  and  registered  hi  the 
Burgh  Court  Books  of  Dundee,  12th  November  1835,  both  last 
entered  into  between  the  said  James  Small,  junior,  on  the  one 
part,  and  the  said  Thomas  Adamson  and  the  cautioners  therein 
named  on  the  other  part."  The  subject  conveyed  to  Millar 
was  described  as  "  all  and  whole  the  foresaid  real  burden  of 
ground-annual  of  £273  sterling,  payable,  the  said  ground- 
annual,  by  the  said  James  Small,  junior,  to  us  as  trustees  fore- 
said." The  trustees  farther  constituted  Millar,  and  his  heirs  or 
assignees,  their  cessioners  and  assignees,  ^'  in  and  to  the  fore- 
said contract  and  disposition,  and  the  obligation  of  the  said 
James  Small,  junior,  and  his  cautioners"  therein  contained. 
This  disposition  contained  a  clause  of  absolute  warrandice,  but 
subject  to  the  condition  that  this  obligation  should  not  infer 
warrandice  "  of  the  solvency  and  sufficiency  of  the  said  James 
Small,  junior,  and  his  disponees,  nor  of  the  sufficiency  and 
adequacy  of  the  buildings  erected,  or  to  be  erected  on  the  fore- 
said subjects." 

From  1836  to  1842,  the  ground-annual  was  regularly  paid 
by  Adamson  to  Millar,  who  granted  receipts  therefor  in  the 
following  terms : — 

*•  Beceived  from  Mr.  Thomas  Adamson,  shipbuilder  in  Dun- 
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Small       ^q^^  £136,  lOs.  sterling,  being  one  half-year's  ground-annual 

MiLLAE.      from  Martinmas  1836  to  Whitsunday  1837,  payable  by  Mr. 

1849.        James  Small,  junior,  manufacturer  in  Dundee,  to  the  Dundee 

and  Union  Whale  Fishing  Company,  for  the  yard  formerly 

possessed  by  them,  and  to  which  ground-annual  I  have  now 

right,  by  disposition  and  assignation  from  the  said  Company." 

(Signed)         "  George  Millar.'' 

The  ground-annual  due  at  Martinmas  1842  not  having  been 
paid  by  Adamson,  Small  was  charged,  at  the  instance  of  Millar, 
to  make  payment  thereof  A  note  of  suspension  was  imme- 
diately presented  by  Small,  in  which  he  pleaded,  That  the  origi- 
nal disposition  of  the  subjects  in  his  favour  having  been  granted 
especially  to  him  and  his  assignees,  was  in  law  capable  of  being 
assigned ;  and  the  right  of  property  thereby  constituted,  and 
the  burdens  and  obhgations  attached  to  that  right  being  essen- 
tially concurrent  and  inseparable,  the  necessary  legal  eflFect  of 
such  assignation  was  to  substitute  the  assignee  in  place  of  the 
cedent,  in  the  whole  rights  and  obligations. 

Interlocutor  of  LoRD  WooD,  Ordinary,  pronounced  the  following  interlocu- 
^^**^'  tor  : — "  In  respect  of  the  disposition  and  assignation,  of  date 
the  (30th  and)  31st  October  1835,  granted  by  the  suspender, 
disponing  and  making  over  the  subjects  for  which  the  ground- 
annual  in  question  was  payable  to  Thomas  Adamson,  ship- 
builder in  Dundee,  who  entered  into  possession  of  said  subjects 
at  the  term  of  Martinmas  thereafter,  and  continued  to  occupy 
the  same ;  and  in  respect  of  the  ground-annual,  and  the  inte- 
rest thereof,  to  which  the  charge  under  suspension  applies, 
being  the  ground-annual  falling  due  at  the  term  of  Martinmas 
1842,  for  the  half-year  preceding — all  prior  ground-annuals 
having  been  paid  by  the  said  Thomas  Adamson  to  the  charger, 
as  in  right  and  place  of  the  Dundee  and  Union  Whale  Fishing 
Company,  the  parties  who  conveyed  to  the  suspender  the  said 
subjects,  burdened  with  the  said  ground-annual ;  and  farther, 
in  respect  of  the  decisions  in  the  case  of  Soot's  Trustees  v. 
Peddie,  27th  February  1846,  and  of  no  sufficient  ground  hav- 
ing been  stated  for  making  a  distinction  between  the  present 
case  and  that  of  Soot's  Trustees,  and  for  holding  the  legal  doc- 
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Small       prietorsliip  and  possession  of  the  land,  and  not  having  any  in- 
Millar,      dependent  force  by  which  it  can  subsist,  apart  from  the  parties 

1849  connected  with  the  burdened  subjects.  The  mode  of  accom- 
plishing a  transference  of  the  subject  depends  upon  the  state  of 
the  title  ;  and,  consequently,  the  subsistence  or  termination  of 
the  personal  obUgation  must  depend  upon  that  being  done 
which  is  apt  and  fitting  in  the  circumstances  for  accomplishing 
a  transference. 

"  Let  it  be  assumed  that,  if  infeftment  had  been  taken  by 
the  suspender,  the  mere  granting  of  a  disposition  by  him,  when 
thus  vested  in  the  feudal  fee,  would  not  be  suflBcient  so  to  trans- 
fer to  another  the  right  to  the  subjects  as  to  put  an  end  to  the 
personal  obhgation  for  payment  of  the  ground-annual,  and  that 
possession  by  the  disponee,  consequent  on  the  conveyance, 
would  not  have  that  effect  if  the  party  in  right  of  the  gi'ound- 
annual  refused  to  give  up  his  claim  upon  the  disponer,  as  still 
the  proprietor :  In  that  case,  it  may  be  that,  by  infeftment  in 
the  subjects,  the  disponer  is  so  connected  therewith,  that,  in 
order  to  relieve  him  from  the  personal  obhgation  to  pay  the 
ground-annuals  with  which  they  are  burdened,  the  connexion 
can  only  be  broken  by  the  real  right,  constituted  in  his  person 
by  his  infeftment,  being  by  new  infeftment  vested  in  the  dis- 
ponee. But  even  there,  (that  is,  where  the  disponee  continued 
uninfeft,)  what  would  be  the  result  if  the  holder  of  the  ground- 
annual  acknowledged  the  disponee  as  the  proprietor,  and  took 
from  him,  as  such,  payment  of  the  ground-annuals  for  a  term 
of  years,  is  a  different  question,  the  answer  to  which  might  be 
negative  of  the  personal  obUgation  of  the  disponer  being  still 
enforcible,  although  it  might  have  continued  to  be  so  had  the 
disponee  not  been  acknowledged  as  proprietor. 

"  But  it  is  needless  to  dwell  farther  upon  the  case,  where  in- 
feftment has  been  taken  by  the  original  disponee ;  because,  in 
the  present  instance,  we  have  not  to  deal  with  one  of  that  de- 
scription— the  suspender,  the  original  disponee,  never  having 
been  infeft.  He,  therefore,  had  only  a  personal  right  to  the 
subjects  out  of  which  the  ground-annual  was  payable.  Now, 
where  a  party  has  only  a  personal  right  to  subjects,  a  disposi- 
tion and  assignation  is  the  proper  mode  of  transferring  the 
right ;  and  the  original  contract  between  the  Whale  Fishing 


OBOUND-ANNUALS.  97 

Company  and  the  suspender,  involving  generally  the  competency  ^^mali. 
of  transferring  it,  and  thereby  putting  an  end  to  the  disponee's  millab. 
personal  liability  for  all  future  ground-annuals,  and  there  hav-  li^pT 
ing  been  no  stipulation  that,  in  the  special  case,  while  the  right 
remained  personal,  a  transference  should  not  be  made,  the 
Lord  Ordinary  is  of  opinion,  that  the  disposition  and  assigna- 
tion executed  by  the  suspender  in  fiavour  of  Adamson,  followed 
by  possession  in  vii*tue  of  it,  was  sufficient  so  to  terminate  the 
right  of  the  suspender  to  the  subjects,  and  to  confer  the  pro- 
prietary right  of  them  upon  Adamson,  the  second  disponee,  as 
to  relieve  the  suspender  from  all  personal  obligation  for  pay- 
ment of  ground-annuals  subsequently  &lling  due,  and  this  al- 
though Adamson  continued  to  hold  the  subjects  on  the  personal 
right  without  taking  infeftment  If  he  had  taken  infeftment,  it 
is  admitted  that  the  personal  obligation  of  the  suspender  would 
then  have  'Ceased  for  future  ground-annuals.  But,  in  the  state 
of  the  title,  however  necessary  that  step  might  be  to  the  abso- 
lute security  of  Adamson,  the  Lord  Ordinaiy  does  not  conceive 
that  it  was  at  all  essential  in  principle,  in  order  so  to  terminate 
the  suspender's  connexion  with  the  subjects  as  to  put  an  end  to 
the  personal  obUgatiou  for  the  ground-annuals  to  which  he  was 
liable  during  its  continuance.  By  the  disposition  and  assigna- 
tion, and  the  possession  of  Adamson  the  disponee,  the  same 
relation  to,  and  connexion  with,  the  lands  is  established  in  the 
person  of  the  disponee,  as  had  previously  existed  in  the  sus- 
pender, the  «disponer.  It  cannot  be  said,  as  it  may  be  where 
infeftment  has  been  taken  by  the  disponer,  that  the  real  feudal 
right  in  the  subjects  <)ontinues  in  his  person,  to  preserve  his 
connexion  with  the  lands,  and  prevent  its  being  dissolved,  ex- 
cept by  infeftment,  in  the  person  of  the  disponee.  Accordingly, 
it  would  not  appear  to  admit  of  dispute,  that  a  personal  obliga- 
tion for  the  ground-annuals  attached  to  Adamson,  as  proprietor 
of  the  subjects,  and  not  merely  a  liability  for  them  as  an  intro- 
mitter.  But  if  it  did  so,  could  it  also  subsist  against  the  sus- 
pender %  Both  parties  cannot  be  proprietors  to  that  effect,  and 
the  personal  obligation  cannot  exist  separately  and  indepen- 
dently of  any  right  in  the  obligant  to  the  burdened  subjects. 
If,  therefore,  in  the  state  of  the  title,  Adamson  was  personally 
bound  for  the  ground-annuals,  the  personal  obligation  of  the 
you  111.  « 
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KnALL      suspender  must  have  been  extinguished.     The  right  to  the  sub- 
MiLLA*.     jects,  as  a  personal  right,  might  have  continued  to  be  trans- 

1949  mitted  through  a  series  of  individuals,  and  for  an  indefinite 
period,  each  disponee  in  succession  becoming  the  proprietor  of 
the  subjects,  and  bearing  all  the  burdens  effeiring  to  them  dur- 
ing his  possession.  According  to  the  plea  of  the  charger,  the 
suspender,  in  respect  of  the  personal  right  originally  held  by 
him,  would  still  remain  responsible  for  the  ground-annuals. 
His  personal  obligation  would  still  subsist,  and  might  be  en- 
forced whenever  the  holder  of  the  ground-annual  found  it  de- 
sirable to  do  so. 

"  It  may  indeed  be,  that  the  suspender,  notwithstanding  the 
disposition  and  assignation  to  Adamson,  might,  by  fraudulently 
granting  a  second  in  favour  of  another  party,  have  enabled  that 
party,  by  procuring  himself  to  be  first  infeft,  to  deprive  Adam- 
son  of  his  right  to  the  subjects.  But  although  such  a  result 
might  thus  have  been  fraudulently  produced,  Adamson's  right 
is  nevertheless  perfectly  good  against  the  suspender.  In  a 
question  with  him,  Adamson  is  the  proprietor  ;  and  he  is  also 
the  proprietor  in  a  question  with  the  charger,  for  he  cannot  dis- 
pute the  validity  of  the  right.  Nay  more,  it  would  even  b^ 
good  and  preferable  in  a  question  with  a  second  disponee,  botii 
parties  remaining  infeft ;  for,  till  infeflment  is  taken  by  the 
second  disponee,  the  rule  holds,  prior  tempore  potior  jure.  And 
it  is  not  thought  that  the  possible  disappointment  of  the  right 
given  to  Adamson  in  the  manner  referred  to  can  be  held  to  so 
qualify  in  his  person  that  right  as  transferred  to  him,  or  keep 
up,  in  the  person  of  the  suspender,  the  original  right  which 
belonged  to  him  ;  that,  in  a  question  with  the  charger,  the  sus- 
pender is  still  to  be  taken  to  be  the  proprietor  of  the  subjects, 
and,  as  such,  liable  in  the  personal  obligation  for  the  ground- 
annuals  which,  according  to  the  nature  of  a  right  of  ground- 
annual,  only  attaches  to  the  party  who,  by  the  title,  is  the  pro- 
prietor, and,  as  such,  the  occupant  of  the  burdened  subjects. 

•*  Here,  on  the  one  hand,  the  transference  of  the  right  to  the 
subjects  to  Adamson  was  not  latent ;  and,  on  the  other,  no- 
thing has  ever  been  done  by  the  suspender  to  interfere  with  it 
The  transference,  which  is  dated  before  the  term  of  entry,  was 
at  once  made  known  to  the  Whale  Fishing  Ciompray,  the 
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authors  of  the  suspender ;  and  Adamson,  at  the  term  of  entry, 
took  possession  as  proprietor,  and  continued  his  occupancy  in 
that  character.  Accordingly,  in  the  disposition  and  convey- 
ance by  the  Whale  Fishing  Company,  of  date  the  23d  May 
1836,  to  the  charger,  (by  which  he  came  to  have  right  to  the 
ground-annuals  from  the  outset),  the  disposition  and  assigna- 
tion by  the  suspender  to  Adamson  is  narrated,  and  the  charger 
has  all  along  received  from  him,  as  proprietor,  the  ground- 
annuals  termly  as  they  fell  due.  The  Lord  Ordinary's  opinion 
is,  that,  even  if  payment  had  been  taken  under  protest  that  it 
was  not  to  infer  any  acknowledgment  by  the  charger  that, 
quoad  hoe,  the  suspender  had  ceased  to  be  proprietor  of  the 
subjects,  and  reserving  the  personal  claim  in  friture  as  against 
him,  no  personal  liability  for  the  ground-annuals  could  after- 
wards have  been  enforced.  But  nothing  of  the  kind  took 
place ;  and  it  seems  to  be  more  than  doubtful  whether,  in  such 
drcumstances^  the  charger,  whatever  claim  might  otherwise 
have  been  competent  to  him  against  the  suspender,  can  now 
successfrdly  maintain  that  he  continued  liable  for  the  annual- 
rents,  on  tiiie  special  ground  on  which  it  is  now  contended  that 
the  personal  obligations  against  him  remained  in  force/' 


Small 

r. 
Millar. 

1849. 


The  charger  having  reclaimed,  the  Court  ordered  minutes  of 
debate  on  the  specialties  pleaded  as  a  ground  for  distinguishing 
the  present  case  from  that  of  Peddie's  Heirs  v.  Soot's  Trustees. 
The  Court  also  ordered  the  process  to  be  intimated  to  the 
cantioners. 


At  the  first  advising  Lord  President  Boyle  observed, — "  I 
came  to  the  Court  this  morning  under  a  general  impression,  that 
the  decision  of  this  case  must  be  entirely  regulated  by  the  judg- 
ment in  the  case  of  Peddie  v.  Soot's  Trustees  ;  yet  I  was  ready 
to  hear  any  distinctions  which  might  be  drawn  between  the 
two.  The  judgment  of  the  Court  in  Peddie  v.  Soot  is,  I  think, 
very  well  embodied  in  the  rubric  of  that  case,  as  reported  in 
the  8th  volume  of  Dunlop.  Now,  that  principle  was  established 
by  us  on  consultation  of  the  whole  Judges.  I  think  it  a  well 
founded  decision,  and  am  not  inclined  to  interfere  with  it ;  but 
then,  my  Lords,  it  is  most  material  to  consider,  that  this  case 
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Small  is  SO  far  distinguished  from  that  of  Peddie  v.  Soot  by  peculiari- 
MiLLAB.  ties.  The  first  of  these  brought  under  our  notice  was  the  fact 
1849.  that,  in  Peddie  v.  Soot,  not  only  the  original  disponee  was  in- 
feft,  but  the  party  to  whom  he  conveyed  was  infeft  also  ;  while 
this  case  is  certainly  different,  because  neither  the  original  dis- 
ponee nor  the  party  to  whom  he  conveyed  was  so  infeft.  Here, 
then,  is  so  far  a  distinction  between  the  two  cases,  although  I 
am  not  at  present  prepared  to  attach  great  importance  to  it. 
Where  the  disponee  is  infeft,  there  can  be  no  doubt  as  to  the 
disponer  being  freed  from  his  liability  ;  and  where  there  was  a 
regular  and  formal  disposition,  such  as  in  this  case,  whereby 
the  party  to  whom  the  property  was  conveyed  truly  had  right 
to  that  property,  my  present  opinion  is,  that  there  is  nothing 
like  a  solid  distinction  between  the  two  cases,  arising  out  of  the 
fact  of  Adamson  never  having  been  infeft.  But  then,  my 
Lords,  there  is  another  circumstance,  and,  as  it  appears  to  me, 
a  most  material  circumstance,  which  appears  in  this  case,  and 
did  not  appear  in  the  case  of  Soot's  Trustees — I  allude  to  the 
cautionary  obligation  introduced  into  this  contract.  The  case 
of  Soot's  Trustees,  no  doubt,  decided  the  general  principle,  that 
the  obligation  to  pay  followed  the  right  to  the  property  ;  but  I 
am  not  prepared  to  say  that  parties  might  not  so  contract  as  to 
bind  the  disponee,  notwithstanding  such  was  the  legal  position 
of  their  rights.  Now,  look  to  the  specialty  in  this  case — (reads 
the  clause  of  personal  obligation).  Now,  here  was  an  additional 
obligation  ;  five  parties  are  bound  as  cautioners  along  with 
Small — the  obligation  is  plainly  a  cautionary  one — and  the 
question  is.  What  effect  is  to  be  given  to  it  ?  It  is  not  an  obli- 
gation to  build,  but  that,  until  buildings  of  a  certain  value  are 
erected,  the  obligation  is  to  continue.  We  must  not  shut  our 
eyes  to  the  fact,  that  the  superior's  right  would  be  greatly  en- 
hanced in  value  by  such  buildings  being  erected.  He  can, 
then,  go  against  the  subjects  which  are  so  far  enhanced  in 
value,  and  recover  payment  of  his  ground-annual  out  of  them. 
There  was  nothing  like  this  in  Soot's  Trustees'  case.  I  must 
hold  at  present,  therefore,  that  this  is  a  circumstance  for  grave 
consideration  ;  and  I  am  not  prepared  to  say  that  it  is  not 
sufficient  to  create  a  distinction  between  the  two  cases,  so  as  to 
entitle  the  charger  in  this  case  to  enforce  payment  of  his  groimd- 
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annual  firom  SmalL     It  appears  to  mo  that  it  is  a  s|>ecies  of      i^suu 
contract  for  making  an  enduring  obligation;  and  the  party      Millar. 
diOBB  to  take  his  right  under  that  obligation.'^  Th^oT 

Lord  Mackenzie. — ^'  This  is  a  burgage  holding ;  and  I  have 
never  understood  that  there  was  much  difference  of  right  be- 
tween a  burgage  and  an  onlinarj  holding.  I  think  that,  in 
both  cases,  the  ground-annual  burden  is  to  follow  the  right  to 
the  subject  I  think  it  is  impossible  to  hold  that  a  man  cannot 
sell  without  subjecting  himself  for  payment  of  the  ground- 
annual  for  ever.  It  would  come  to  be  an  annuity  for  ever — a 
thing  I  never  heard  of.  Soot's  case  was  decided  partly,  no 
doubts  from  the  terms  of  the  deeds,  but  partly  also  from  the 
reason  of  the  thing.  The  only  reasonable  interpretation  which 
we  can  put  upon  such  a  contract,  except  there  be  specialties,  is, 
that  the  obligation  only  continues  so  long  as  the  person  con- 
tinues proprietor  of  the  subjects.  There  is  not  one  word  from 
beginning  to  end  in  this  contract  declaring  expressly  that  the 
party  is  to  be  liable  for  ever.  In  Soot's  case  the  subject  had 
been  transferred  by  infeftment ;  but  in  this  case,  although  the 
right  in  Adamson  had  not  been  completed  by  infeftment — but, 
on  the  other  hand,  neither  was  it  vested  by  infeftment  in  Small 
— I  think  that  there  is  nothing  in  the  alleged  specialty  of  Adam- 
son  never  having  been  infeft.  The  principle  in  Soot's  case  ap- 
plies here.  The  transfer  was  as  good  as  the  investment ;  both 
rights  were  equal,  and  Small  had  an  undoubted  right  to  alienate. 
Bat  let  us  come  to  the  other  specialty.  There  is  certainly,  in 
the  clause  of  obligation  on  the  cautioners,  a  personal  obligation, 
and  that  of  a  peculiar  description ;  and  I  don't  deny  that  it 
affords  a  ground  for  an  argument — which  argument  would  be, 
that  the  party  had  not  the  right  of  alienation  until  the  houses 
were  bmlt ;  but  I  don't  see  any  evidence  of  it.  The  cautioners 
are  bound  for  Small  and  his  successors  ;  but  I  do  not  see  how 
this  merely  subsidiary  effect  can  act  as  a  limitation  of  the  rule 
now  established.  With  regard  to  the  cautioners,  I  cannot  un- 
derstand that  they  have  a  shadow  of  a  pretence  for  escaping 
from  their  obligation.  But  I  cannot  see  how  this  affects  the 
liabiUty  of  SmaU.'' 

Lord  Fullbrton. — "  I  think  the  case  of  Soot  quite  conclusive 
as  to  the  general  principle,  that  the  personal  obligation  is  only 
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Small      an  accessory  to  the  real  right.     But  I  do  not  think  that  the 
Millar,     principle  of  that  decision  is  at  all  touched  by  the  fact  of  there 

]iM9  being  no  infeftment  in  Adamson.  It  is  so  far  against  the  pleas 
for  Millar  that  he  made  no  apphcation  to  Small  till  this  charge 
was  given.  No  doubt  the  receipts  bear  that  the  ground-annual 
was  payable  by  Small ;  but  Small  was  no  party  to  these  re- 
ceipts, and  could  not  be  affected  by  anything  they  contained. 

"  But  with  regard  to  the  other  specialty  of  the  cautionary 
obligation,  I  cannot  but  regard  it  as  of  vital  importance  ;  and  I 
must  say,  that  I  agree  with  Mr.  Anderson's  views  of  the  case. 
An  obligation  may  certainly  be  so  expressed  as  to  take  it  out 
of  the  general  rule ;  and  I  think  that,  in  this  case,  all  parties 
had  contemplated  that  the  ground  was  not  of  sufficient  value  to 
bear  the  burden  of  the  ground-annual  until  buildings  of  the 
value  of  £1500  were  erected ;  and  when  they  took  Small  bound 
along  with  cautioners  until  these  buildings  were  erected,  I  can- 
not but  hold  that  this  thereby  constituted  a  personal  obligation, 
enforcible  until  the  buildings  were  erected.  The  words  used 
are  the  words  of  a  personal  obligation  ;  and  I  think  it  is  clear, 
from  the  whole  tenor  of  the  deeds,  that  it  was  the  intention  of 
parties  that  Small  should  continue  bound  as  by  a  personal  obli- 
gation— a  good  personal  obligation  upon  Small  until  the  houses 
were  built,  when  this,  and  also  the  cautionary  obligation,  would 
fall.  The  disposition  by  Small  to  Adamson  contains  an  obU- 
gation  on  Adamson  and  his  cautioners  to  relieve  Small ;  but  if 
Small  be  freed  by  the  operation  of  the  law,  he  would  continue 
liable  no  longer ;  and  the  fact  of  the  contract,  this  obligation, 
seems  sufficient  to  imply,  that  it  was  the  intention  of  parties 
that  Small  should  remain  bound.'' 

Lord  Jbpfrbt,' — "  I  think  all  your  Lordships  are  agreed  in 
this,  that  the  fact  of  Adamson  never  having  been  infeft  does 
not  create  any  distinction  between  the  two  cases ;  and  with 
these  views  I  concur  :  I  think,  too,  that  we  ought  to  pronounce 
judgment  at  present  upon  that  point.  But  I  must  confess  that 
I  have  doubts  on  the  other  specialty  raised  ;  and,  where  your 
Lordships  are  divided  in  opinion,  it  is  our  duty  to  have  ftirther 
investigation.  I  think  that  the  principle  of  Soot's  Trustees  un- 
doubtedly applies  here.  We  must  hold  that  it  is  not  an  obliga- 
tion entailed  upon  all  who  had  been  proprietors  of  the  property 
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for  ever,  but  that  the  property  is  transferable  at  will ;  ami  with      small 
the  transfer  of  the  property  the  obligation  ceases,  otherwise  we      MiuiAB. 
have  the  anomaly,  that  all  parties  who  may  become  proprietors      ~[^^g " 
of  this  property,  and  their  respective  successors  during  all  time 
to  come,  continue  liable  for  the  ground-annual.     Adanison  be- 
comes bound  here  by  becoming  proprietor  ;  but  do  he  and  his 
heirs  become  bound  in  all  time  coming  ? 

**  Consider  the  transaction  by  which  SiUciU  conveys  to  Adam- 
son  unico  eontextu  with  the  conveyance  acquired  by  himself 
from  the  Whale  Fishing  Company,  and  I  think,  from  the  very 
nature  of  that  transaction,  that  the  cautioners  undei*stood  that 
they  were  to  be  bound  along  with  Small  and  his  singular  suc- 
cessors in  the  property.    For  they,  in  the  conveyance  to  Adam- 
son,  bind  themselves  anew,  along  with  him.     Again,  I  think  it 
is  an  important  circumstance,  that  not  only  does  the  conveyance 
by  the  Whale  Company  to  Millar  recite  the  conveyance   by 
Small  to  Adamson,  but  it  expressly  excepts  from  its  warrandice 
the  solvency  of  these   parties.     The   cautioners,   then,  were 
plainly  interposed  for  the  security  of  the  Whale  Company  ;  and 
I  must  just  hold  that  they  became  bound  for  iSmall,  and  his 
dispanees,  in  perpetuity." 

PliKADED  FOB  THE  Charoeb. — The  suspender  did  not  mean  AR<ii  wrvT  r.> 
to  advance  any  argument  against  the  principle  laid  down  in 
Peddie  v.  Soot's  Trustees,  but  there  are  in  the  present  case 
specialties  which  render  the  decision  in  that  case  inapplicable. 
In  the  first  place,  in  the  case  of  Peddie,  the  personal  obligation 
to  pay  the  ground-annual  was  not  fortified  by  a  cautionary  ob- 
ligation, consequently  there  was  not  on  the  face  of  the  contract 
the  evidence  which  existed  here  of  its  being  an  essential  ele- 
ment in  the  agi-eement  of  parties,  that,  in  supplement  of  the 
real  security,  and  until  it  should  be  made  of  the  specified  value, 
there  should  be  held  in  addition  by  the  creditor  in  the  ground- 
annual,  the  personal  obligation  of  the  disponee  and  his  caution- 
ers.    Although  the  principle  has  been  decided,  that  the  burden 
of  a  ground-annual  follows  the  land,  and  does  not  continue  per- 
sonal upon  the  original  disponee  after  he  has  been  divested, 
that   personal   obligation  might   subsist   notwithstanding   the 
divestiture,  were  such  the  intention  of  the  contracting  parties. 
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Small      By  the  present  contract  such  an  obligation  was  contemplated, 
MiiLr.      distinct  from  any  connexion  by  the  obligants  therein  with  the 
1849.       land  burdened.     Such  an  obligation  was  undertaken  by  the 
cautioners,  who  had  nothing  to  do  with  the  real  right,  and  their 
interposition  was  merely  corroborative  of  the  personal  obliga- 
tion undertaken  by  the  suspender  and  his  representatives. 

It  could  not  be  said,  that  whenever  the  suspender  got  rid  of 
the  obligation  by  divesting  himself  of  the  real  right,  and  intro- 
ducing a  new  debtor  into  the  obligation,  the  cautioners  were 
freed  from  their  liability.  This  was  inconsistent  with  the  pur- 
pose of  the  obligation,  which  was  to  afford  the  creditor  in  the 
ground-annual  ample  security  until  buildings  were  erected  suffi- 
cient to  afford  that  security.  Nor  could  it  be  said  that  the 
cautionary  obligation  would  subsist  and  be  as  effectual  to  the 
creditor  as  if  there  had  been  no  change  in  the  principal  debtor. 
The  cautioners  were  bound  for  and  with  the  principal  debtor. 
Their  obligation  could  not  be  absolute  while  his  was  contingent 
If  the  charger  had  gone  against  the  cautioners,  was  not  the 
suspender  liable  to  them  in  relief?  The  plain  construction  of 
the  contract  was,  that  till  the  buildings  on  the  ground  disponed 
afforded  sufficient  real  security  for  payment  of  the  ground- 
annual,  the  disponee  and  his  cautioners  were  to  continue  per- 
sonally liable,  notwithstanding  the  divestiture  of  the  disponee. 

There  was  a  farther  difference  between  Peddie's  case  and 
the  present  In  the  former,  both  the  original  purchaser  and 
his  disponee  were  infeft — in  the  present  case  neither  is  infeft. 
No  real  burden  was  ever  constituted — the  land  was  not  affected 
with  the  ground-annual,  really  and  feudally — and,  till  that  was 
done,  the  personal  obligation  continued  to  have  an  independent 
existence,  capable  of  being  enforced  against  the  obligants.  The 
contract  of  ground-annual  is  in  most  respects  similar  to  the 
contract  of  feu.  In  the  latter  case,  beyond  question,  a  personal 
obligation  co-ordinate  and  not  alternative  with  the  real  right, 
arises  against  the  vassal  ex  contrcLctu,  and  may  be  enforced  by 
personal  action  against  him.  This  personal  obligation  continues 
against  the  original  feuar  until  a  disponee  from  him  has  entered 
as  vassal,  and  has  become,  by  legal  substitution,  personal  obli- 
gant  for  the  feu-duty  exigible  under  the  contract.  That  prin- 
ciple applies  with  even  greater  force  to  a  contract  like  the 
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present,  ivhich  contaiDs  an  express  personal  obligation.     Un-       Small 
doubtedly  a   personal  obligation  subsists   either  against   the      Millar. 
original  obligant  or  his  disponee.     In  this  case  it  must  subsist       1349. 
against  the  original  obligant,  because  the  disponee  never  con- 
nected himself  with   the  lands.     Small   never  was  divested, 
Adamson  never  became  his  "  successor  in  the  lands/'  and  the 
permanent  personal  obligation  cannot  touch  him  in  that  charac- 
ter, whatever  may  be  his  temporary  liability  as  intromitter  with 
the  fruits. 

Pleaded  por  the  Suspender. — The  present  case  is  entirely  ajwumbitfoe 
parallel  to  that  of  Peddie  v.  Soot's  Trustees,  and  there  is  nothing 
in  the  specialties  relied  on  by  the  charger  as  distinguishing  it 
from  that  case.  First,  the  cautionary  obligation  is  accessory 
to,  and  must  be  construed  conformably  with,  the  primary  obli- 
gation, which  attached  to  ''  the  said  James  Small,  his  heirs,  as- 
signees, or  successors  whomsoever.''  Such  an  accessory  obli- 
gation expressed  in  a  clause  distinct  from  that  which  contains 
the  primary  obligation,  and  which  imposes  no  new  obligation  on 
the  primary  obligant,  can  have  no  effect  on  the  construction  of 
the  primary  obligation  to  which  it  relates.  At  all  events,  as 
the  primary  personal  obligation  depends,  as  was  held  in  Peddie 
V.  Soot's  Trustees,  on  the  possession  of  the  subjects,  it  cannot 
fasten  a  personal  liability  on  the  original  disponee,  notwith- 
standing the  transmission  of  the  subject.  In  the  present  case 
this  construction  was  necessitated  by  the  specialty  that  the 
cautionary  obligation  was  limited  and  determinable  by  acts 
which  could  be  performed  only  by  the  proprietor  for  the  time 
being,  to  whose  primary  obligation  it  necessarily  passed  as  ac- 
cessory. 

Nor  is  there  anything  in  the  specialty  that  neither  the  sus- 
pender nor  his  disponee  have  been  infeft.  The  personal  obli- 
•  gation,  where  it  is  not  expressed  in  the  contract,  is  merely 
accessory  to  the  real  burden  on  the  lands,  and  depends  upon 
the  civil  or  actual  possession,  or  intromission  with  the  fruits  of 
the  subject  burdened.  The  express  personal  obligation  in  this 
contract  does  not  bind  any  persons,  other  than  those  who  under 
the  conveyance  might  enter  into  possession,  ue.,  the  suspender, 
or  his  successors  ;  and  the  suspender  never  having  entered  into 
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possession,  actual  or  civil,  but  having  transfen'ed  bis  rigbt  to  a 
successor,  wbo  did  enter  into  actual  possession,  tbat  successor 
became  liable  in  the  personal  obligation.  Had  the  suspender 
taken  infeftment,  he  might  have  been  liable  so  long  as  his  dis- 
ponee  continued  uninfeft,  because,  while  his  infeftment  lasted, 
he  held,  in  the  eye  of  the  law,  civil  possession  of  the  subject ; 
but  as  he  never  had  civil  possession  by  infeftment,  nor  actual 
possession  by  occupancy,  he  never  incurred  the  personal  obli- 
gation dependent  on  possession. 

On  advising  the  Minutes  of  Debate,  the  Court  "  Adhered  to 
the  interlocutor  of  the  Lord  Ordinary." 

Lord  President  Botlb  observed, — "  When  this  cause  was 
formerly  before  us,  I  found  no  difficulty  as  to  the  second 
specialty  relied  on  by  the  charger,  as  distinguishing  it  from 
Peddie  v.  Sooths  Trustees  ;  it  did  not  appear  to  me  at  all  mate- 
rial that  neither  the  suspender  nor  his  disponee  were  infeft.  I 
was  decidedly  of  opinion  that  the  case  of  Peddie  should  not  be 
departed  from,  but  I  wished  to  hear  further  argument  upon  the 
other  specialty.  There  was  not  in  the  feu-contract  in  that  case 
any  clause  by  which  third  parties  bound  themselves  as  caution- 
ers for  the  regular  payment  of  the  ground-annual,  until  build- 
ings of  a  specified  value  were  erected  on  the  subject  disponed. 
It  was  on  that  point  we  wished  for  further  argument  I  may 
say  that  my  mind  is  now  in  some  measure  relieved  from  the 
difficulties  I  felt ;  but  I  should  still  like  to  hear  some  further 
statement  as  to  what  this  clause  meant.  Does  it  mean  that 
the  cautioners  were  to  be  bound  only  as  long  as  Small  was 
bound  ?  I  do  not  think  this  was  their  intention  ;  and  on  the 
whole  I  am  for  adhering  to  the  interlocutor  of  the  Lord  Or- 
dinary." 

Lord  Mackenzie. — "  I  hold  that  the  case  of  Peddie  must 
rule  this.  I  do  not  think  there  is  any  mystery  about  the  cau- 
tionary obligation.  This  is  not  exactly  a  feu,  but  it  is  just  the 
same  in  substance.  There  is  the  obvious  risk,  when  a  man 
takes  a  feu,  that  he  may  not  build,  and  so  the  superior  has  no 
real  security  for  his  ground-annual.  In  that  case  it  is  neces- 
sary that  he  should  have  some  security  that  houses  shall  be 
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built  on  the  feu.  That  security  may  be  obtained  in  various  Bmau. 
ways.  A  third  party  may  become  cautioner  that  houses  will  millab. 
be  built,  or,  as  here,  that  he  will  see  the  ground-annual  paid  T849r 
till  they  are  built.  This  obligation  is  merely  accessory  to  the 
obligation  to  build,  and  is  not  limited  to  the  original  disponee, 
who  may  dispone  again  next  day.  The  obligation  is  upon  the 
feuar  and  his  successors.  I  see  no  reason  to  doubt  this  law, 
but  a  doubt  was  stated,  and  the  cautioners  accordingly  re- 
newed their  obligation  for  the  next  disponee.  That  shows  that 
they  merely  doubted  the  law,  and  did  not  mean  to  put  an  end 
to  the  obligation  they  had  already  undertaken.  There  was 
nothing  illegal  in  their  being  cautioners,  not  only  for  the  ori- 
ginal disponee,  but  for  his  successors,  till  buildyigs  of  sufficient 
value  were  erected.  They  bound  themselves  for  the  original 
disponee,  his  heirs  and  successors ;  that  expression  obviously 
includes  singular  successors,  and  is  not  limited  to  the  original 
disponee  and  his  representatives.  There  is  thus  no  argument 
from  the  cautionary  obligation,  that  the  original  disponee  is  to 
continue  liable  for  ever.  The  ground-annual  is  payable  in  re- 
spect of  the  property  of  the  ground,  and  the  original  disponee^s 
liability  ceases  on  his  denuding  himself  of  that  property.  If  it 
were  not  so,  any  subject  thus  acquired  would  be  inalienable  ;  it 
would  be  a  sort  of  entail ;  for  what  good  would  it  do  a  man  to 
alienate,  if  he  were  to  continue  liable  for  the  burdens  affecting 
the  property  1  I  do  not  think  there  is  any  specialty  in  this 
case  to  take  it  out  of  the  general  rule.'^ 

LoBD  FuLLBRTON. — "  My  opinion  is  now  the  same.  We  have 
no  question  here  with  the  cautioners.  The  only  question  is, 
Whether  the  existence  of  the  cautionary  obligation  interferes 
with  the  general  principle  of  law  announced  in  the  case  of 
Peddier 

Lord  Jbpfrby. — "  I  concur.  The  only  difficulty  arises  from 
the  want  of  decisive  information  in  our  institutional  writers,  as 
to  the  nature  of  ground-annuals.  However,  we  are  all  agreed 
that  the  judgment  in  Peddie's  case  was  sound  ;  and  holding  it 
to  be  so,  I  should  be  very  sorry  to  see  the  principle  there  laid 
down  impaired,  because  of  minor  specialties  in  the  present 
case.  We  are  at  one  in  holding  that  the  specialty  of  the  right 
to  this  subject  having  continued  merely  personal,  makes  no 
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distinction  between  the  cases.  The  other  specialty  was  the 
cautionary  obligation.  That  obUgation  was  undertaken  not 
only  for  Small,  but  also  for  his  successors ;  and  I  see  nothing 
in  the  contract  to  hmit  it  to  Small  alone.  I  therefore  think 
this  case  must  be  ruled  by  Peddie's ;  there  is  nothing  to  dis- 
tinguish them.^^ 


1.  Skene    in  his   Treatise   De 
Verborum  Significatione  observes, 
— "  Annuell,  ane  word  used  in 
the  practik  of  this  realm,  for  ane 
zeirlie  revenue  or  dewty  payed  at 
certaine  termes  ather  legal,  quhilks 
are  called  termini  legates  vel  legit- 
timi  prescrived  and  appoynted  be 
the  law  of  this  realm,  sik  as  Mai*- 
tinmes  and  Whitsonday,  or  con- 
ventional, as  pleasis  the  parties  till 
agree  and  appoynt  be  paction  and 
contract,   as   between    Zule    and 
Candlemes,   or    ony  uther  time. 
In  the  Actes  of  Parliament  maid 
be  Queen   Marie,   4   Parlia.   29 
Maij,  c.  10,  mention  is  maid  of 
ground-annuell,  few-annuell,  and 
top-annuell,  quhairof  I  have  red 
nathing  in  ony  uther  place,  and 
am  uncertaine  quhat  they  do  sig- 
nifie,  hot  referris  the  samin  to  the 
judgement    and    opinion   of   the 
reader.     Alwaies,  ground-annuell 
is  esteemed  to  be  qnhen  the  ground 
and  propertie  of  onie  lande,  bigged 
or  unbigged,  is  disponed  and  an- 
nalied    for    ane    annuell    to    be 
payed  to  tlie  annalier  thereof,  or 
to  ane  uther  person,  sik   as  ony 
Chaplaine  or  Priest.    Top-annuell 
is  ane  certaine  dcwtie  given  and 
disponed    furth    of   ony    bigged 


tenement,  or  land,  of  the  quhilk 
tenement  the  propertie  remainis 
with  the  disponer,  and  he  is  only 
oblished  to  paye  the  said  annuell. 
Feu-annuell  is  ather  when  the 
fevv-maill  or  dewtie  is  disponed 
as  ane  zeirlie  annuel ;  or  quhen 
the  land,  or  tenement,  is  sette  in 
few-ferme  heretablie,  for  ane  cer- 
taine annuel  to  be  payed  nomine 
feudi  JirmcB.^* — Skene  de  Verborum 
Significationem —  Voce  AnnuelL 

2.  Lord  Stair  in  treating  of  an- 
nualrents  observes: — "TheEng- 
hsh  distinguish  rent  in  rent-ser- 
vice, rent-charge,  and  rent-seek. 
Rent-service  is  that  which  is  due 
by  the  reddendo  of  an  infeftment 
of  property,  as  a  fen  or  blench- 
duty;  this  is  as  a  part  of  the  in- 
feftment of  property,  but  hath  the 
same  effect  by  poinding  of  the 
ground,  as  other  annualrents. 
Rent-charge  is  that,  which  not 
being  by  reddendo,  yet  is  so  con- 
stituted, that  the  annualrenter 
may,  brevi  manuy  (his  term  being 
passed,)  poind  the  ground  therefor. 
We  have  no  such  annualrent,  for 
we  admit  of  no  distress  without 
public  authority;  but  all  execu- 
tion must  proceed  by  decreet  and 
precept.     Rent-seek  is  so  called, 
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as  redditus  neeusy  because  it  is 
diy,  haying  no  effect  without  sen- 
tence^— such  are  onr  annnalrents. 
There  is  a  distinction  of  annual- 
rents  mentioned.  Pari.  I55I9  c.  10, 
in  fen-annnals,  ground-annuals, 
and  top-annuals,  which  Craig 
thinketh  to  quadrate  with  the 
English  distinction  of  rents,  but 
the  consideration  of  that  Act  and 
ice  in  relation  to  the  arti- 


des  there  expressed,  will  make  it 
appear,  that  the  case  being  there 
of  tenements  within  burgh,  the 
fen-annual  is  that  which  is  due  by 
the  reddendo  of  the  property  of 
the  ground  before  the  house  was 
bmlt ;  gronnd-annual  is  a  distinct 
several  annualrent  constituted  upon 
the  ground  before  the  house  was 
built;  and  the  top-annualrent  is 
out  of  the  house.  The  chief  effect 
of  annnalrents,  either  by  reddendo 
in  property,  or  several  infeftments, 
is  by  poinding  of  the  ground,  upon 
which  the  annnakent  is  consti- 
toted,  and  that  by  an  ordinary 
action,  whereby  the  annualrenter 
punneth  for  letters  to  poind  and 
apprise  all  goods  upon  the  ground 
for  payment  of  his  annualrent, 
and  also  for  the  poinding  and  ap- 
prising the  ground-right  and  pro- 
perty itself." — Stairy  iL,  v.  6,  8. 
.  3.  Mr.  Boss  in  his  Lectures 
•**  Skene's  definition  is 


right  and  applicable.  The  feu- 
annual  is  the  direct  rent  or  ser- 
vice by  charter.  The  ground- 
annnal  is  the  rent-seek  by  reserva- 
tion, and  the  top-annual  is  the 


rent-charge  by  deed.  By  degrees 
the  real  distinction  was  lost  in  our 
general  practice  respecting  debita 
fundi.  They  all  grew  into  rent- 
services  leviable  by  poinding  the 
ground,  and  retained  only  the 
names  of  what  they  had  been.  It 
is  plain  that  both  the  English  and 
we  have  had  all  our  divisions  of 
rents  from  the  French.  Rent- 
seigneuriel  is,  with  them,  the  du- 
ties and  services  due  to  the  chief 
lord  or  superior.  Bent-foncier  is 
the  rent  due  to  the  proprietor. 
*  There  are  two  ways  (say  the 
French  lawyers)  to  create  a  real 
rent;  one,  when  the  proprietor 
alienates  his  land,  reserving  a  rent 
to  himself;  the  other,  when  he 
directly  charges  the  land  with  a 
rent.'  This  is  exactly  the  rent  by 
reservation,  and  the  rent-charge 
by  deed.  When  a  second  rent  is 
imposed  upon  land  by  the  vassal- 
superior  to  what  he  himself  pays, 
it  is  termed  rent-arrier-foncier, 
answering  precisely  to  our  subal- 
tern or  excresce  feu-duties." — 
Ros8^8  Lectures  J  vol.  ii.  pp.  327, 

328. 

4.  Arrears  of  ground-annuals 
do  not  bear  interest  unless  that  is 
expressly  stipulated  for  in  the  deed 
reserving  the  ground-annual.  This 
rule  was  found  applicable  to  ar- 
rears of  feu-duties  in  the  case  of 
Napier  r.  Spier's  Trustees,  May 
31,  1831.  The  same  principle 
was  extended  to  ground-annuals 
in  the  case  of  Moncrieff  v.  Lord 
Dundas,  Nov.  24,  1835. 
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An  onerous  Assignee  to  an  Heritable  Bond  of  Annualrent  not  Jeu- 
dalised,  who  takes  infejiment  on  the  unexecfUed  precept  in  the  bond, 
is  not  affected  by  the  back-bond  of  his  cedent 

FERGUSSON  v,  M^CUBBIN. 

July  20, 1716.  John  Adam  granted  an  heritable  bond  over  Lis  lands  of 
NAaaATiTiL  Glentig  for  the  sum  of  16,000  merks  to  David  M^Cubbin. 
M*Cubbin,  without  having  executed  the  precept  of  infeftment 
contained  in  the  bond,  assigned  the  bond  ex  facie  absolutely, 
but  truly  in  trust,  to  William  Baird,  who  of  the  same  date  with 
the  assignation,  granted  a  back-bond  declaring  the  trust.  The 
purpose  of  this  conveyance  by  M'Cubbiu  was  to  enable  Baird  to 
lead  an  adjudication  against  Adam  on  account  of  M'Cubbin's 
debt  as  well  as  Baird's  own.  An  adjudication  was  accordingly 
led  by  Baird,  and  he  thereafter  assigned  the  adjudication  and 
also  the  bond  to  Margaret  Fergusson,  in  security  of  a  sum  ad- 
vanced by  her  to  him.  Margaret  Fergusson  took  infeftment 
on  the  unexecuted  precept  on  M'Cubbin's  bond,  and  also  ob- 
tained decree  of  poinding  the  ground.  A  multiplepoinding 
was  afterwards  raised  by  the  tenant  in  the  lands,  in  which 
Margaret  Fergusson  and  the  daughter  of  M^Cubbin  compeared. 

AMiiMtNT  voR     Pleaded  for  Fergusson. — The  bond  in  question  being  an 
muuMON.      Iieritable  right  completed  by  infeftment  in  the  person  of  Mar- 
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garet  Fergusson,  it  is  not  afifectable  by  any  back-bond  of  her  fbboumon 
cedent  The  back-bond  is  only  an  obligement  upon  the  grantor.  m<Cubbin. 
It  neither -denudes  him  nor  lays  any  real  burden  upon  the  herit*  "mT 
able  bond.  The  back-bond,  therefore,  cannot  affect  a  singular 
successor  bona  fide  acquiring  for  an  onerous  cause  from  the 
grantor  of  the  back-bond.  There  is  a  solid  difference  in  law 
between  an  assignation  to  debts  on  personal  obligements  and  an 
assignation  to  a  precept  of  sasine.  Assignations  to  bonds  or 
other  rights  merely  personal  in  the  person  of  an  assignee,  are 
affected  by  back-bonds,  because  the  jus  credit^  or  right  itself, 
remains  in  the  person  of  the  cedent,  nothing  being  transferred 
to  the  assignee  but  a  procuratory  in  rem  suam.  On  the  assignee 
granting  a  back-bond,  the  assignation  becomes  a  simple  revocable 
mandate,  or  a  power  of  exaction.  As  the  cedent,  therefore,  is 
not  denuded  of  the  right  in  favour  of  the  assignee,  the  assignee 
cannot  transfer  the  right  to  a  singular  successor. 

Where  a  precept  of  sasine  is  assigned,  the  case  is  quite  other- 
wise. The  cedent  is  denuded  by  the  assignation  even  without 
intimation.  Although,  therefore,  the  assignee  grant  a  back- 
bond to  the  cedent,  yet  the  right  being  constitute  in  the  assig- 
nee's person,  if  he  assign  the  precept,  he  transmits  the  right  to 
a  singular  successor.  But  an  assignee  to  a  personal  bond  can- 
not transmit  the  right  to  a  singular  successor,  because  it  was 
not  transmitted  to  himself,  but  remained  in  the  person  of  his 
cedent. 

The  argument  drawn  from  apprisings  does  not  hold  in  the 
case  of  voluntary  rights  by  infeftment  of  annualrent.  It  is  true 
that  back-bonds  granted  by  an  appriser  affect  singular  succes- 
sors ;  but  the  difference  between  singular  successors  in  appris- 
ings and  singular  successors  in  rights  of  annualrent  is  evident. 
Where  a  personal  bond  is  assigned  in  order  to  have  an  appris- 
ing led,  and  the  assignee  who  is  to  lead  the  adjudication  in  his 
own  name  grants  a  back-bond,  the  case  is  the  same  as  that  just 
stated  of  assignations  to  personal  bonds.  Intromission,  too,  within 
the  legal,  extinguishes  an  apprising,  but  it  will  not  extinguish  a 
right  of  annualrent.  A  decree  of  apprising  adjudges  the  lands 
and  rents  in  satisfaction  of  the  debt,  both  the  principal  and  an- 
nualrent. But  an  heritable  right  of  annualrent  is  not  disponed 
in  satisfaction  of  the  principal  sum,  but  only  of  the  annualrents. 
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FKB0U880N  An  annualrenter  has  warrant  to  poind  for  the  annualrent  only. 
M*CuBB».  An  annualrent,  therefore,  not  being  granted  in  satisfaction  of 
1715.  the  principal  sum,  an  annuairenter's  intromission  over  and 
above  the  principal  sum  can  never  extinguish  the  principal  sum. 
It  can  only  be  the  ground  of  a  claim  against  the  annualrenter 
upon  the  plea  of  compensation,  which,  not  being  liquidated  before 
the  singular  successor's  right,  cannot  affect  his  right 

But  even  although  intromissions  of  an  annualrenter  did  ex- 
tinguish the  right  of  annualrent  to  a  singular  successor,  it  does 
not  follow  that  a  back-bond  affects  a  singular  successor.  In- 
tromission extinguishes  ipso  Jure,  but  a  back-bond  is  only  the 
ground  of  a  personal  action.  It  does  not  denude  the  grantor, 
nor  does  it  lay  any  burden  upou  the  right,  so  as  to  impede  its 
transmission.  A  singular  successor,  therefore,  in  whose  favour 
the  grantor  of  the  back-bond  is  habilely  denuded,  is  under  no 
obligation  to  regard  the  back-bond. 

But  even  although  a  back-bond  was  admitted  to  affect  an 
assignee  to  a  precept  of  sasine  so  long  as  it  remains  personal, 
yet  as  soon  as  the  assignee's  right  is  completed  by  infeftment, 
no  personal  obligement,  upon  which  infeftment  has  not  followed, 
can  burden  the  complete  right  Nor  is  it  at  all  strange  that  that 
which  is  effectual  against  an  incomplete  real  right  should  cease 
to  be  so  so  soon  as  the  right  is  completed  by  infeftment.  This 
is  evident  when  the  design  of  the  Registers  is  considered  ;  for 
if  anything  could  affect  a  real  right  which  does  not  appear 
upon  record,  the  Register  would  signify  nothing. 

amumeut  roB      Pleaded  for  ArCuBsiN. — No  infoflment  was  taken  upon  the 

heritable  bond  either  in  the  person  of  M'Cubbin  or  of  Baird,  his 
assignee  and  trustee.  So  long  as  an  heritable  right  stands  in 
the  terms  of  a  personal  obligement,  it  is  affectable  by  a  back- 
bond in  the  same  manner  as  a  personal  bond.  The  back-bond 
in  question  being  granted  by  Baird  while  his  right  stood  in  the 
terms  of  a  pei*sonal  obligement,  the  said  obligement  must  trans- 
mit to  Margaret  Fergusson  with  the  burden  of  the  back-bond. 
A  back-bond  granted  by  an  assignee  to  an  apprising  is  effectual 
against  singular  successors  in  the  apprising,  even  though  infeft 
therein,  at  any  time  within  the  legal  After  the  legal  is  ex- 
pired, a  latent  back-bond,  it  is  true,  cannot  affect  a  singular 
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successor,  because  an  infeflment  upon  an  expired  legal  becomes    fiugussos 
an  absolute  and  irredeemable  right  of  property.     But  all  re-    m^Cubbin. 
deemable  rights,  and  rights  in  security,  may  be  qualified  by  the        1715. 
deeds  of  the  original  creditor,  or  any  one  having  right  for  the 
time  ;  and  their  discharges  and  back-bonds  will  affect  singular 
successors. 

There  is  no  imaginable  difference  between  an  apprising  within 
the  legal  and  an  infeftment  of  annualrent.  The  one  is  a  pignus 
PR-fiTORiDM,  and  the  other  a  pigncjs  conventionale  ;  and  they 
are  both  extinguishable  by  the  intromissions  of  authors.  What- 
ever extinguishes  or  qualifies  a  debt  itself  must  also  affect  the 
rights  and  securities  of  the  debt.  Sublato  principali,  tolli- 
TDR  ACCESSORUM.  Pigtiora  and  hypoth^ca  become  void  by  pay- 
ment of  the  debt.  An  annualrent,  therefore,  cannot  subsist  if 
the  principal  sum  to  which  it  relates  be  extinguished.  Neither 
can  it  subsist  in  the  person  of  any  one  other  than  the  party  to 
whom  the  principal  sum  belongs  by  back-bond  or  otherwise. 
A  back-bond  of  trust  granted  by  an  assignee  affects  and  ex- 
tinguishes his  right  with  respect  to  the  cedent,  in  w^hose  favour 
it  is  granted,  as  much  as  a  discharge  extinguishes  a  debt  with 
respect  to  the  debtor. 

Personal  rights,  or  rights  in  security  of  a  principal  sum,  must 
follow  the  faith  of  their  authors.     Quisque  scire  debet  cum 

QUO  CONTRAHIT  and  QUISQUE  UTITUR  JURE  AUCTORIS.     Miss  For- 

gusson  acquired  right  to  a  bond  of  annualrent,  upon  which  no 
infeftment  had  followed.  She  cannot  pretend,  therefore,  that 
she  was  ensnared  by  a  latent  back-bond,  seeing  that  the  law 
has  provided  no  remedy  for  the  purchaser  of  such  rights.  The 
only  rule  is  caveat  emptor.  Infeftment  upon  a  disposition  of 
lands  is  in  quite  a  different  position  from  an  infeftment  upon  a 
right  in  security.  In  a  disposition  of  lands,  the  land  is  the 
debtor,  the  procuratory  or  precept  being  only  a  mandate  to 
give  possession.  But  in  an  heritable  bond  the  original  creditor 
always  retains  the  jus  obligaiionis ;  and  a  back-bond  granted 
by  an  assignee  is  pars  contractus^  and  affects  the  assignation  or 
procuratory,  so  as  to  make  the  assignee  in  tnith  a  procurator 
for  behoof,  not  of  himself,  but  of  his  cedent.  A  singular  suc- 
cessor, therefore,  can  never  be  secure  against  his  author's  back- 
bond qualifying  his  right. 
vol.  III.  H 
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Febqusson 
r. 

M*€UBBIN. 


1715. 

JUDOMENT. 

July  20,1715. 


The  Lords  Found  "  Thafc  the  back-bond  granted  by  William 
Baird  to  Knockdolian  was  not  eflfectual  in  prejudice  of  the  said 
Margaret  Forgusson  lier  infeftment,  she  being  a  bona  fide  pur- 
chaser for  an  equivalent  onerous  cause  ;  and  therefore  preferred 
the  said  Margaret  Fergusson." 


1.  The  earliest  case  on  record 
relative  to  a  completed  heritable 
right  qualified  by  a  back-bond  is 
that  of  Shaw  v,  Kinross,  March 
10,  1629.  In  that  case  a  party 
infeft  in  an  annualrent  conveyed 
it  to  another.  The  disponee,  be- 
fore he  was  infeft,  gave  a  bond  to 
his  author,  reponing  him  in  the 
liferent  of  the  annualrent.  He 
then  took  infeftment  on  the  con- 
veyance in  his  favour,  and  there- 
after conveyed  the  right  of  annual- 
rent  to  the  debtor  in  it,  who  was, 
however,  taken  bound  to  pay  the 
annualrent  to  the  first  an nualrent- 
er,  conform  to  the  back-bond  in 
his  favour.  The  lands  were  after- 
wards adjudged  from  the  debtor 
in  the  annualrent,  and  the  ques- 
tion arose, — Whether  the  land  was 
affected  with  the  burden  of  the  an- 
nualrent, and  the  adjudger  bound 
to  pay  in  conformity  with  the  back- 
bond, held  by  the  first  annual- 
renter  t  The  Court  held  that  the 
adjudger  might  bruik  the  land 
without  burden,  which  he,  a  singu- 
lar successor,  was  not  bound  to  pay, 
although  his  debtor,  from  whom 
he  adjudged  the  lands,  and  his 
heirs,  might  be  personally  bound 
to  do  so.  The  reason  of  the  judg- 
ment is  stated  to  be,  that  the  real 


right  being  conveyed  to  the  pro- 
prietor of  the  lands  burdened,  no 
bond  given  by  the  dis))oner,  or 
acknowledgment  thereof  by  the 
disponee,  could  affect  the  land 
against  a  singular  successor ;  and 
that  therefore  the  first  annual- 
renter  who  had  continued  in  pos- 
session in  virtue  of  the  back-bond 
had  no  right  against  the  land,  or 
against  the  singular  successor  in 
the  land,  but  only  against  the  heirs 
of  the  maker  of  the  bond. 

2.  In  the  case  of  Livingston 
V.  Creditors  of  Grange,  No- 
vember 23,  1664,  Lord  Forrester 
died  infeft  in  the  lands  of  Grange. 
A  creditor  of  his  sought  to  adjudge 
these  lands,  when  a  creditor  of  the 
Laird  of  Grange  compeared  and 
produced  a  back-bond  granted  by 
Lord  Forrester  to  the  Laird  of 
Grange,  bearing  that  his  infeft- 
ment was  in  trust  for  the  use  and 
behoof  of  the  Laird  of  Grange, 
and  only  for  Lord  Forrester's  be- 
hoof in  relief  of  such  debts  as  he 
should  be  engaged  in  for  Grange. 
Grange's  creditor  therefore  plead- 
ed,— That  he  being  Grange's  cre- 
ditor, and  now  insisting  in  an  ad- 
judication of  the  lands  of  Grange 
for  Grange's  own  debt,  he  had 
good  interest  to  object  to  this  ad- 
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judication  of  Grange's  estate,  ex- 
cept in  so  far  as  it  might  be  ex- 
tended to  Lord  Forrester's  relief. 
Lord  Stair  reports  the  judgment 
of  the  Court  as  follows  ; — *'  Tlie 
Lords  having  considered  the  case 
amongst  themselves,  how  danger- 
ous it  were  if,  the  creditors  or  per- 
sons intrusted  obtaining  infeft- 
ment  of  an  intrusted  estate,  the 
back-bond  of  trust,  being  personal, 
would  not  exclude  them,  and,  al- 
beit the  person  intrusted  were  not 
solvendoj  as  in  this  case,  the  in- 
trusted estate,  as  to  the  heirs  and 
creditors,  would  be  unavoidably 
lost.  Some  were  of  opinion,  that 
a  persona]  exception  upon  a  back- 
bond could  not  be  competent  to 
burden,  or  qualify  a  real  right,  or 
an  action  for  obtaining  thereof. 
But  the  most  part  were  of  opinion, 
that  albeit  the  right,  if  it  were 
complete,  would  be  real ;  yet  this 
action  for  obtaining  thereof  is  but 
personal,  for  real  actions  are  such 
only  which  proceed  upon  real 
rights,  and  against  the  ground, 
such  as  upon  annualrents;  and 
therefore  this  being  a  personal  ac- 
tion, might  be  excluded  or  quali- 
fied by  a  personal  exception  upon 
the  back-bond.  And  therefore 
they  adjudged,  with  the  burden  of 
the  back-bond." — Staif^a  Decisions^ 
vol.  1.  p.  232. 

3.  The  judgment  in  the  case  of 
Livingston  v.  Grange's  Credi- 
tors appears  at  first  to  run  coun- 
ter with  the  principle  applied  in 
the  previous  case  of  Shaw  v.  Kin- 
ross. But  it  does  not  really  do 
so.  Had  the  creditor  of  Lord 
Forrester  been  infefb  on  an  herit- 
able bond,  or  had  he  succeeded  in 


obtaining  an  adjudication  of  the 
lands  of  Grange  witliout  Grangers 
creditors  compearing  and  opposing 
it,  his  right  would  not  have  been 
qualified  by  the  back-bond  granted 
by  his  debtor.  But  the  creditor 
of  Grange  having  compeared  in 
cursu  diligentice  and  opposed  the 
adjudication,  the  Court  held  that 
the  right  of  Lord  Forrester's  ad- 
judging creditors  should  be  quali- 
fied by  it. 

4.  In  the  case  of  Workman  v. 
Crawturd,  November  20,  1672, 
the  Court  held  that  a  singular 
successor  infeft  was  not  aflfected 
by  a  back-bond  of  trust  granted 
by  his  author,  unless  it  could  be 
proved  that  his  right  was  without 
an  onerous  cause,  or  that  he  knew 
of  his  author's  back-bond  when  he 
received  the  right,  and  so  became 
l)artaker  of  the  fraud. 

5.  In  the  case  of  Anderson  r. 
Sir  John  Dempster  and  Dud- 
geon, November  14,  1704,  An- 
derson, a  burgess  of  the  burgh  of 
In  verkei thing,  conveyed,  in  1681, 
a  tenement  within  the  burgh  to 
Sir  John  Dempster,  for  the  pur- 
pose of  capacitating  him  for  being 
elected  commissioner  for  repre- 
senting the  burgh  in  Parliament. 
Anderson  continued  in  possession 
till  his  death.  Sir  John  Demp- 
ster thereafter  sold  the  tenement 
to  Anderson'*s  widow  and  her  se- 
cond husband  for  <£*1000  Scots. 
Upon  this  Anderson's  heir  brought 
an  action  of  reduction  and  decla- 
rator, on  the  ground  that  tlie  tene- 
ment was  given  to  Sir  John  in 
trust,  for  the  sole  i)urj)ose  of  ena- 
bling him  to  be  elected  Member 
of  Parliament  for  the  burgh.    Sir 
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John  having  boen  examined,  the 
pursuer''s  averments  were  establisli- 
ed  by  his  oath  ;  and  he  pleaded, 
that  the  conveyance  by  Sir  John 
toDudpeon  must  consequently  fall. 

6.  Lord  Fountainhall  gives 
the  judgment  of  the  Court  as  fol- 
lows : — "  The  Lords  found,  that 
Dudgeon  having  acquired  it  by  an 
onerous  title,  equivalent  to  the 
value  of  the  house,  the  trust  in  Sir 
John's  person  could  not  affect  his 
right,  it  not  being  a  viHum  reale^ 
and  that  Sir  John  his  cedent  and 
author^s  oath  could  not  prejudge 
him,  unless  it  could  be  qualified 
that  Dudgeon  was  conscius  fraudisj 
or  knew  of  the  trust ;  but  they  in- 
clined to  think  Sir  John  would  be 
liable,  both  in  respect  of  his  own 
acknowledgment  that  the  disposi- 
tion was  given  him  on  the  account 
foresaid,  and  that  nemo  prcesumitur 
donare  tel  suum  perdere ;  and  the 
natura  nepotii  seemed  plain  that  a 
gifl  was  not  here  designed,  especi- 
ally being  retenta  possessione  by  the 
di8|)oner  all  his  lifetime ;  but  the 
summons  being  rather  a  reduction 
of  Dudgeon's  right  than  a  declara- 
tor of  trust,  they  assoilzied  Dud- 
geon from  the  reduction,  but  al- 
lowed Sir  John  to  be  farther  heard 
as  to  any  personal  conclusion  of 
trust  or  damages  against  him  for 
contravening  the  said  trust." — 
FoiintainhalCs  Decisions^  vol.  ii. 
p.  160. 

7.  An  exception  to  the  rule 
now  illustrated  was  at  one  time 
made  in  the  case  of  assigned  ap- 
prisings  or  adjudications,  where 
back-bonds  had  been  granted  be- 
fore infeftment  had  followed  on 
the  aHjndication  and  before  the 


expiry  of  the  legal.  No  exception 
it  is  thought  would  be  made  now. 
The  exception  arose  from  the  pe- 
culiar nature  of  adjudications,  and 
the  reason  is  given  at  length  by 
Lord  Gosford  in  his  report  of 
the  case  of  Kennedy  v.  Cunning- 
ham and  Wallace,  July  12, 
1670.  In  that  case  a  back-bond 
of  trust  granted  by  an  adjudger, 
was  found  to  qualify  the  adjudica- 
tion in  the  person  of  a  singular 
successor  infeft  on  the  adjudicii- 
tion.  Lord  Gosford  obser\'es, 
— "  The  Lonls  having  considered 
this  case  as  being  of  a  general 
concernment,  sustained  the  pur- 
suit founded  upon  the  back-bond, 
and  the  cautioner's  intromission, 
upon  these  reasons;  liwo.  That 
there  was  nothing  more  ordinary, 
than  that  many  creditors  were  in 
use  to  lead  a  comprising  in  the 
name  of  a  person  upon  back- bonds, 
or  a  declaration  of  trust,  which 
did  secure  them  against  all  deeds 
done  thereafter  by  the  person  en- 
trusted, in  resj>ect  of  the  nature  of 
a  comprising,  which  might  be  ex- 
tinguished by  a  discharge  or  in- 
tromission ;  so  that  if  this  ground 
were  taken  away,  then  there  would 
be  a  necessity,  that  every  creditor, 
albeit  for  a  small  and  inconsider- 
able sum,  should  comprise  in  his 
own  name,  and  be  infef>,  other- 
ways  the  person  entrusted  might 
prejudge  him  of  his  debt,  or  should 
be  forced  to  cause  him  resign  and 
infeft  him,  lest  he  should  dispone 
to  another,  or,  by  serving  inhibi- 
tion and  raising  of  a  reduction, 
should  secure  his  interest ;  which 
would  hinder  all  persons  to  accept 
of  ft  tmat.    idoj  By  our  law  and 
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practice,  comprisings  are  found  to 
be  such  rights,  that  albeit  infeft- 
ment  follow,  yet  they  may  be  ex- 
tinguished by  a  discharge  of  the 
sums  for  which  comprising  is  led, 
and  in  that  they  are  different  from 
rights  of  wadset,  annualrents,  or 
infeftments ;  for  these  are  securi- 
ties that  cannot  be  taken  away  by 
personal  rights,  but  by  renuncia- 
tions and  resignations,  whereupon 
infeftment  follows.  The  reason  of 
which  difference  is,  that  compris- 
ings are  but  legal  diligences,  and 
infeftments  taken  thereupon  are 
consequential  to  a  decreet  given 
by  a  messenger  decerning  lands, 
albeit  of  never  so  great  value,  to 
belong  to  a  creditor  for  a  small 
inconsiderable  sum,  which  being 
truly  satisfied  or  discharged,  is  in 
law  most  unfavourable,  and  so 
may  be  extinguished  in  a  singular 
manner;  whereas  infeftments  upon 
wadsets  and  other  real  securities, 
are  founded  upon  contracts  and 
dispositions  subscribed  by  the  par- 
ties themselves,  bearing  procura- 
tories  and  precepts  to  denude  the 
granter  amni  habili  modoy  and  to 
seek  the  real  right  in  the  person 
of  the  creditor,  and  therefore  can- 
not be  divested  but  in  that  same 
manner  that  the  law  allows.  But 
if  the  case  had  been  where  a  com- 
priser  having  comprised  for  his 
own  proper  debt,  and  were  infeft, 
and  granted  only  a  personal  right 
by  assignation,  or  a  bond  to  de- 
nude, whereupon  nothing  follow- 
ed, if,  thereafter,  a  singular  suc- 
cessor had  acquired  a  real  right, 
or  had  intimated  a  second  assigna- 
tion before  the  first  assignee,  in 
that  case,  posterior  rights  would 


be  preferred,  as  being  first  com- 
plete ;  and  the  reason  is,  because, 
where  a  person's  name  is  only  en- 
trusted, and  gives  a  back-bond, 
and  during  the  trust  suffers  the 
true  creditor  to  possess  until  the 
debt  be  satisfied,  in  that  case,  the 
law  doth  extinguish,  and  makes  as 
if  it  were  transferred  in  the  per- 
son of  the  creditor,  who  did  make 
use  of  his  name,  if  the  back-bond 
or  declaration  of  trust  was  before 
his  infeftment,  it  being  then  only 
a  personal  right ;  but  if  the  back- 
bond or  declaration  be  only  grant- 
ed after  infeftment,  the  question 
would  be  more  difficult  where  a 
third  party  acquires  a  valid  right ; 
and  yet  it  seems  that  the  decision 
will  be  alike  in  both  cases,  if  it  be 
made  truly  to  appear,  that  the 
compriser^s  name  was  only  bor- 
rowed from  the  beginning,  and 
that  he  did  declare  so  much  under 
his  hand  before  any  right  made  to 
a  third  person,  in  respect  that  a 
right  of  comprising  is  singular  of 
its  own  nature,  and  different  from 
other  real  securities,  as  said  is; 
and  that,  in  our  law  and  practice, 
it  was  never  otherways  found; 
whereas,  if  it  were  otherways,  it 
would  open  a  door  to  many  indi- 
rect contrivances,  and  occasion 
vast  charges  and  expenses  for 
payment  of  a  yearly  duty  by  every 
petty  compriser  to  the  superior.'" 
—Gosford,  MS.  M.  10208. 

8.  A  similar  judgment  was  pro- 
nounced in  the  case  of  Brown  v. 
Gairns,  Nov.  21,  1673,  where 
the  successful  plea  was,  that  a 
comprising  of  lands  was  of  a  dif- 
fei-ent  nature  from  an  heritable  and 
irredeemable    disposition    where- 
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upon  infeftment  followed,  and  by 
the  law  and  constant  practice, 
might  be  extinguished  by  intromis- 
sion, or  a  naked  discharge  of  the 
whole  or  any  part  of  the  principal 
sum  pro  tanto;  and  therefore,  by 
a  back-bond,  declaring  the  trust 
which  was  granted  before  any  in- 
feftment or  comprising  led.  Lord 
GoSFORD  again  gives  the  reason 
of  the  judgment,  and  observes, — 
"  The  Lords  Found,  That  a  com- 
prising within  the  legal  was  such 
a  right  as  might  be  extinguished 
by  private  deeds,  such  as  dis- 
charges or  intromissions,  with  as 
much  of  the  maills  and  duties  as 
would  amount  to  the  sum  con- 
tained in  the  comprising,  and 
thereupon  a  back-bond  granted 
by  the  compriser,  bearing  a  trust, 
before  leading  of  the  comprising 
or  any  infeftment,  was  sufficient  to 
denude  or  qualify  his  nght  against 
a  singular  successor,  as  hath  been 
found  by  the  constant  practice, 
when  a  private  discharge  was  al- 
leged upon;  especially  consider- 
ing, that  if  it  were  otherways, 
there  would  be  an  absolute  neces- 
sity that  every  creditor,  albeit  for 
never  so  small  a  sum,  behoved  to 
lead  a  several  comprising,  to  the 
ruin  of  the  common  debtor,  and 
would  open  a  door  to  those  whose 
names  were  entrusted,  to  defraud 
all  other  creditors,  against  their 
own  back-bonds  and  declarations, 
which  hath  alwavs  been  looked 
upon  as  a  perfect  security  ;  and  it 
was  so  decided  in  terminis^  the 
12th  of  July  1670,  Kennedy 
against  Cunningham." — Gosfordy 
MS.  M.  10209. 

D%  Li  reference  to  tlie  eSect  of 


ba(!k-bonds  as  qualifying  rights 
conveyed  to  singular  successors, 
Lord  Stair  observes, — "  Assig- 
nations to  incomplete  real  rights, 
as  apprisings,  dispositions  of  lands 
before  infeftment,  are  affected  with 
the  cedent's  back-bond,  if  the  com- 
petitor come  in  before  infeftment, 
or  if  inhibition  be  used,  a  legal 
diligence  that  makes  the  matter 
litigious ;  and  therefore  the  back- 
bond of  an  assignee  to  an  appris- 
ing was  found  effectual  against 
his  successor  by  translation,  July 
6,  1676,  Gordon.  But  an  in- 
feftment of  annualrent  granted 
by  one  having  a  disposition  of 
lands,  not  drawn  in  question  till 
disponee's  singular  successor  was 
infeft.  upon  his  assignation,  was 
not  found  effectual  against  that 
singular  successor,  June  20, 1676, 
Brown.  For  if  assignations,  back- 
bonds, or  even  discharges,  or  re- 
nunciations (unregistered)  of  re- 
deemable dispositions  of  lands, 
were  effectual  against  singular 
successors  in  these  lands  after 
these  rights  were  perfected  in 
their  own  persons,  or  their  authors 
by  infeftment,  it  might  in  a  great 
part  disappoint  the  design  of  these 
excellent  statutes  for  registration 
of  land-rights.  Therefore  unless 
inhibition  were,  used,  or  the  mat- 
ter made  litigious  upon  these  per- 
sonal rights  before  infeftment, 
they  are  not  liable  to  affect  a  real 
right,  or  a  singular  successor 
therein.  But  because  apprisings 
within  the  legal  may  be  taken 
away  in  the  same  way  as  per- 
sonal rights,  therefore  assignations, 
discharges,  and  back-bonds,  by 
those  who  have  right  to  the  a|)- 
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prisingy  being  made  within  the 
legal,  are  effectual^  and  if  thei-e- 
upon  the  matter  be  made  litigious 
before  the  expiring  of  the  legal  rc- 
version,  or  inhibition  being  used 
thereupon,  they  will  be  effectual 
against  the  singular  successors 
even  after  the  legal  has  been  ex- 
pired. But  after  expiring  of  the 
legal,  infeftments  upon  apprisings 
are  in  the  same  case  as  infeft- 
ments upon  irredeemable  disposi- 
tions, for  they  are  the  foundation  of 
the  rights  of  most  lands  in  the  king- 
dom ;  and  if  personal  rights  should 
make  them  insecure  after  the  ex- 
piry of  the  legal,  it  would  be  of  great 
inconvenience.'* — Stair ^  III.  i.  21. 
10.  The  case  of  Fergusson  v. 
M'CuBBiN  was  before  the  Court 
in  deciding  the  case  of  Bell  v. 
Gabtshore,  July  15,  1737.  See 
volume  ILj  p.  410.  Upon  a  leaf 
appended  to  the  Session  Papers  in 
that  case,  preserved  by  Lord 
EiLKEBRAN,  the  following  Note 
is  written  : — "  The  case  between 
M^Cubbin  of  Enockdolian  and 
Margaret  Fergusson,  determined 
in  summer  1715,  upon  report  of 
the  Lord  Dun,  was  this, — M*Cub- 
bin  had  an  heritable  bond  upon 
Glentig,  which,  without  being 
infeft  upon  it  he  dispones  to  Baird, 
which  disposition  Baird  by  a  back- 
bond acknowledged  to  be  a  trust, 
in  order  to  adjudge.  Margaret, 
upon  the  faith  of  Baird  being  pos- 
sessed of  this  heritable  bond,  lends 
him  a  sum  of  money,  and  takes 
right  to  the  heritable  bond  in 
farther  security  thereof,  and  there- 
after infefts  herself  upon  Glentig's 
precept.  In  a  competition  which 
ensued  for  the  maills  and  duties, 


though  the  right  was  personal  at 
the  time  of  her  purchase,  yet  being 
infeft  before  the  back-bond  ap- 
peared, the  Lords  preferred  her 
to  the  representatives  of  M*Cub- 
bin,  who  pled  preference  upon 
another  back-bond.  In  this  case 
the  argument  against  the  decision 
was.  That  as  the  right  was  per- 
sonal when  the  back-bond  was 
granted,  it  then  did  affect  it,  and 
remained  to  do  so  even  at  the  date 
of  Margaret  Fergusson's  purchase, 
when  still  it  was  personal.  To 
which  it  was  answered,  That  any 
one  purchasing  a  precept  or  pro- 
cnratory,  and  infefting  before  any- 
thing appear  that  may  affect  it, 
stands  secure  upon  the  footing  of 
the  register,  upon  tlie  faith  where- 
of he  is  no  less  a  purchaser  than  if 
he  had  first  infeft  his  author,  then 
himself,  which  is  daily  sustained, 
though  actually  he  had  made  the 
purchase  before  ho  infeft  his  au- 
thor."— MS.  Notesy  Kilkerrans 
Session  Pajyers, 

11.  In  a  MS.  Note  of  Lord 
ELcniES  on  the  Session  Papers, 
in  the  case  of  Fergusson  e?. 
M^CuBBiN,  it  appears  that  the 
Court  drew  the  distinction  after- 
wards for  long  so  strenuously 
contended  for  between  an  adjudger 
and  a  purchaser.  He  writes, — 
"  The  Lords  advising  distinguish- 
ed betwixt  an  infeftment  on  a 
voluntary  precept  and  on  legal 
diligence,  and  found  that  in  the 
former  a  back-bond  could  not 
affect  a  singular  successor  pur- 
chasing bona  fide  for  adequate 
onerous  causes." — MS,  Notesy  Kl- 
chie.i'  Sesaion  Papers.  This  dis- 
tinction is  now  exi)l(Mle(l.   See  infm. 
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An  Adjudger,  on  account  of  a  personal  debt,  or  a  Trustee  for  Credi- 
tors, is  equoMy  unaffected  by  the  Debtors  personal  obligations  as  an 
heritable  creditor  or  an  onerous  purchaser  is  ;  and  ihe  doctrine  of 
taking  tantum  et  tale,  in  so  Jar  as  relates  to  personal  obligations 
affecting  the  debtor,  has  no  place  in  the  case  of  Feudal  Rights. 

I.— MITCUKLL  V,  FERGUSSON. 

Feb.  18, 1781.  WiLLiAM  DoNALD  sold  a  house  in  the  town  of  Ayr  to  Agnes 
Nabrativs.  Carson.  The  price  was  paid  by  William  Fergusson  on  Agnes 
Carson  agreeing  to  grant  him  an  heritable  bond  or  disposition 
of  the  subjects  for  his  security.  Agnes  Carson  having  failed 
to  grant  this  security,  Fergusson  brought  an  action  against  her, 
concluding  that  she  should  be  ordained  to  do  so.  In  this  pro- 
cess he  obtained  a  decree  in  absence,  dated  July  4,  1777. 

David  and  Hugh  Mitchell,  as  creditors  of  William  Donald, 
led  an  adjudication  against  him,  and  obtained  decree,  dated 
August  9, 1777.  Prior  to  obtaining  this  decree  of  adjudication, 
they  had  used  arrestments  in  the  hands  of  Agnes  Carson  and 
her  husband,  on  the  supposition  that  the  price  had  not  been 
paid,  and  that  she  was  still  the  debtor  of  Donald.  Agnes  Car- 
son then  raised  a  process  of  multiplepoinding,  and  also  a  sus- 
pension of  the  decree  which  Fergusson  had  obtained  in  absence. 
By  decree,  dated  March  3,  1779,  the  Court  found  that  Fer- 
gusson w^as  entitled  either  to  payment  of  the  price  of  the  house, 
or  to  a  disposition  to  the  house  in  security  of  the  price.  Agnes 
Carson  having  reclaimed  against  this  interlocutor,  the  Court, 
by  interlocutor  of  March  11,  1779,  found.  That  David  and 
Hugh  Mitchell  should  be  admitted  as  parties  to  the  process,  and 
remitted  the  cause  to  Lord  Monboddo,  Ordinary. 

Juijr  11, 1779.  Lord  Monboddo  found  Agnes  Carson  and  her  husband  per- 
sonally liable  to  William  Fergusson  for  the  sum  advanced  by 
him,  but  preferred  David  and  Hugh  Mitchell,  in  virtue  of  the 
adjudication  and  infefltment. 

Fergusson  having  represented  to  the  Lord  Ordinary  against 

vvb  26, 1780,  this  iuterlocutor,  his  Lordship  Found,  "  That  though  the  feudal 
right  of  the  subject  still  remained  in  the  person  of  William 
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Donald*  it  could  not  be  carried  off  by  the  adjudication  of  any    Mitohicll 
of  William  Donald's  creditors,  except  under  the  burden  of  the   Fkeoubsoh. 
previous  sale  made  by  Donald  of  the  subject,  especially  as     "nir 
the  adjudication  in  this  case  was  led  on  the  9th  day  of  August 
1777,  after  the  subject  had  become  litigious;  Therefore  alters 
the  former  interlocutor,  and  finds.  That  the  respondents  cannot 
be  preferred  upon  their  adjudication." 

This  interlocutor  was  acquiesced  in  by  Agnes  Carson,  but 
was  reclaimed  against  by  the  Mitchells.  When  the  reclaiming 
petition  and  answers  came  to  be  advised,  the  Court  ordered  a 
Hearing  in  presence. 

Pleaded  for  Disponre's  Creditor. — A  person  who  grants  aroihkkt for 
a  second  disposition  in  fraudem  of  the  first,  is  thereby  guilty  of  a  ci^iSiTOB.* 
crime.  This,  then,  is  an  act  which  the  law  will  compel  no  man 
to  perform.  But  will  it  interpose  itself  in  the  place  of  the 
dispoiier,  and,  in  effect,  do  tlie  very  same  thing  by  adjudica- 
tion ?  This  is  equally  repugnant  to  common  sense  and  to  law. 
It  is  clear  that  a  prior  disposition,  with  or  without  infeftment, 
is  preferable  to  every  subsequent  personal  one.  It  is  likewise 
true  that  a  subsequent  disposition,  by  being  clothed  with  infeft- 
ment, becomes  effectual  against  the  prior  remaining  personal. 
This  consequence,  however,  is  widely  different  from  that  sought 
to  be  obtained  in  the  present  case.  The  dolus  of  the  disponer, 
it  is  true,  occasioned  the  second  conveyance,  which  thus  becomes 
valid  in  law  ;  but  still  the  law  by  no  means  gives  force  or  effect 
to  that  fraud. 

The  Statute  1617  has  appointed  Records  as  the  medium 
through  which  information  concerning  the  conveyance  or  the  bur- 
dening of  lands  is  to  be  communicated.  If  a  bona  fide  purchaser, 
who,  upon  the  faith  of  this  legal  information,  bargains  and  pays 
his  money,  were,  by  a  personal  and  latent  deed  of  his  author, 
to  be  cut  out  from  his  purchase,  his  situation  would  be  more 
severe  than  that  of  the  jjerson  who  had  obtained  that  deed ; 
because,  besides  labouring  equally  with  the  latter,  under  the 
deceit  of  his  author,  he  would  also  have  been  deceived  even  by 
the  law  itself,  which  had  established  the  credit  of  its  records. 
But  as  it  is  merely  through  a  just  confidence  in  these  that  a 
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Mitchell  second  disponee  is  rendered  secure,  so  a  posterior  adjudging 
Fkboushom.  creditor,  who  did  not  contract  in  reliance  upon  them,  but  trusted 
I7gi  solely  to  the  personal  security  of  his  debtor,  can  no  more  ex- 
clude an  anterior  disponee  without  infcftraent  than  with  it 
appearing  on  record.  So  far  as  concerns  the  lands  adjudged, 
the  latter  has  no  bona  fides  to  plead  respecting  either  his 
debtor  or  the  law.  Had  he  not  relied  on  his  debtor  s  personal 
security  merely,  he  would  have  taken  heritable  security.  A 
disponee,  therefore,  is  entitled  to  demand  the  subject  conveyed, 
according  as  it  appears  from  the  records.  An  adjudger,  on 
the  other  hand,  having  no  reliance  on  these,  must  be  contented 
to  take  that  which  he  has  adjudged,  tantum  et  tale,  as  it  stood 
in  the  person  of  his  debtor. 

This  doctrine  is  confirmed  by  the  following  additional  author- 
ities : — Dirleton's  Doubts,  voce  Comprising,  and  Sir  John  Stew- 
art's Answers,  where  it  is  laid  down  that  rights  pass  to  adjudgers 
cum  sua  causa  et  lahe.  The  decisions  from  1670  downwards, 
as  stated  by  Stair,  support  back-bonds  against  adjudgers.  The 
case  of  Neilson,  28th  January  1765,  comes  still  closer  to  the 
point.  Also  Gibb  v.  Livingstone,  14th  December  1763.  In  that 
of  Bell  V.  Gartshore,  22d  June  1737,  the  distinction  between 
adjudgers  and  disponees  not  having  been  stated  was  not  at- 
tended to.  See  hkewise  Menzies  v.  Gillespie,  8th  December 
1761. 


Aruumknt  for 

AlMUlHJKR. 


Plkaded  for  the  Adjudger. — The  nature  of  feudal  rights 
is  such  that  they  cannot  be  affected,  qualified,  or  burdened  by 
any  personal  deed.  A  conveyance,  so  long  as  it  continues 
personal,  does  not  divest  the  disponee.  The  feudal  right  still 
remains  in  him. 

This  principle  is  firmly  established  by  the  judgment  of  the 
Court  in  the  case  of  Bell  v.  Gartshore,  in  which,  it  is  true,  the 
argument  with  respect  to  adjudgers  taking  only  tantum  et  tale, 
was  not  touched,  a  sign  of  its  not  being  solid.  The  only  ques- 
tion then  agitated  was,  Whether  a  personal  disposition  were 
not  sufficient  to  denude  the  disponer  of  a  feudal  right  remaining 
merely  personal  ?  But  the  principle  of  that  decision,  which 
likewise  determines  the  present  question,  is,  that  jiersonal  deeds 
cannot  aflect  feudal  rights.     From  this  principle  it  arises,  and 
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not  from  any  effect  of  bona  fideSy  that  a  second  disponee,  the     Mitchkll 
instant  that  he  is  infefl,  excludes  the  prior  remaining  without    Fsroubsoh. 
infeftment.     For,  though  maia  fides  may  cut  down  a  title,  no      "vm. 
bona  fides  can  of  itself  create  a  right.     Even  the  Statute  1617, 
on  which  the  disponee  chiefly  founds  his  argument,  is  a  strong 
authority  for  the  adjudgers  on  this  point.     It  has  prescribed 
the  registration  of  sasines  and  reversions  ;  and  why  not  also  of 
dispositions  ?     The  reason  is,  that  the  former,  in  their  nature 
real,  may  qualify  a  feudal  right,  which  the  latter,  being  personal, 
cannot 

The  argument,  that  the  law  ought  not  to  do  what  the  dis- 
poner  himself  could  not  lawfully  do,  is  quite  deceitful.  A 
bankrupt  debtor  cannot,  indeed,  lawfully  dispone  to  any  of  his 
creditors  in  prejudice  of  the  rest ;  but  is  none  of  them  entitled 
to  adjudge  \  Again,  if  a  man  grants  one  disposition  without 
procuratory  and  precept,  and  afterwards  to  another  disponee,  a 
second  with  both,  he  cannot,  it  is  true,  bona  fide  execute  a  third 
conveyance  in  favour  of  the  first  disponee  ;  yet  surely  this 
disponee  is  not  precluded  from  leading  an  adjudication  in  imple- 
ment. All  the  decisions  quoted  on  the  other  side,  as  also  the 
opinions  of  Dirleton  and  Stewart,  refer  to  the  Act  1621,  and  to 
those  fraudulent  rights  acquired  in  contravention  of  that  Statute, 
which  an  adjudger  must  take  cum  sua  labe. 

Were  the  opposite  doctrine  to  be  received,  many  opportuni- 
ties would  be  afforded  for  the  commission  of  fraud.  Marriage 
contracts  are  sometimes  framed  in  the  English  form,  bearing  a 
conveyance  de  prcesenti  to  trustees,  who  may  not  perhaps  infeft 
themselves.  Creditors,  ignorant  of  this  conveyance,  lend  their 
money,  lead  adjudications,  and  justly  think  themselves  secure. 
Upon  the  footing  of  this  doctrine,  however,  the  trustees,  by  that 
personal  deed,  would  exclude  them.  Or  suppose  a  man  owing 
debts  to  grant  an  heritable  bond  without  infeftment,  and  after- 
wards to  borrow  money  from  other  creditors,  who,  for  their 
security,  adjudge.  By  that  latent  bond,  according  to  the  same 
doctrine,  they  may  be  totally  cut  out. 

The  plea  of  the  adjudgers  is  also  supported  by  these  authori- 
ties : — Ranking  of  the  creditors  uf  Sir  John  Douglas  of  Kclbead, 
22d  February  1765  ;  Countess  of  Caithness,  and  Lady  Dorothea 
Primrose  v.  Creditors'  Adjudgers  of  the  Earl  of  Rosebery* 
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MiTcuBLL         The  Court  Found,  "  That  the  adjudication  and  infeftment 
PBBGU880N.    following  upou  it  are  preferable  to  the  personal  disposition 
17/1.       founded  on  by  Fergusson." 

JUDOMBNT. 

Opinions.         Lord  Monboddo  observed, — "  It  was  well  urged  from  the 

KipbinstoS's     ^*^'  *^^*'  ^^  *^^®  ^^®  ^^®  respondents  were  insisting  that  the 
Session  Papers.  Court  should  do  what  it  would  have  been  a  crime  in  the  pai-ty 

to  have  done.  There  is  no  doubt,  if  the  seller  had  granted  a 
second  disposition,  and  the  second  disponee  had  bona  fide  taken 
infeftment,  he  must  have  been  preferable.  There  is  as  little 
doubt,  that  of  two  dispositions  without  infeftment  the  first 
would  be  preferable,  prior  tempore  potior  jure.  Had  this  ad- 
judication remained  without  any  infeftment,  the  same  rule 
would  take  place,  and  therefore  the  question  comes  to  the  effect 
of  this  infeftment.  The  respondent  here  did  not  lend  his  money 
on  the  faith  of  heritage,  or  trusted  in  lending  to  the  faith  of 
the  records  ;  but  finding  he  was  not  like  to  get  payment,  seizes 
the  debtor's  estate  by  adjudication.  This  is  the  capital  dis- 
tinction between  purchasers  or  heritable  creditors  and  personal 
creditors  who  lead  adjudications,  who,  it  is  clear,  contract  not 
on  the  faith  of  the  records,  or  trust  to  the  heritage  of  their 
debtor.  Lord  Dirleton  lays  down  this  distinction  between 
purchasers  and  adjudgers.  The  decisions  of  the  Court  from 
1670  the  same.  In  a  case  recorded  by  Lord  Stair,  a  back- 
bond was  eflFective  against  an  adjudger ;  and  Lord  Stair  gives 
his  opinion,  that  neither  law  nor  custom  made  any  distinction 
whether  infeftment  taken  or  not  on  the  adjudication.  The  case 
of  Neilson,  in  1755,  which  I  have  collected  mj^self,  is  to  the 
same  eflFect ;  and  I  have  seen  Lord  Kilkerran's  Notes  on  his 
papers,  and  I  find  them  agreeable  with  what  I  have  collected. 
The  case  of  Lord  Rosebery  laid  down  that  an  adjudication 
could  carry  no  more  than  was  in  the  debtor,  and  that  the 
exception  of  fraud  or  minority  was  effectual  against  the  ad- 
judger. The  case  of  Gibb  v.  Livingston  in  1763.  In  all  these 
cases  the  distinction  between  an  adjudger  and  a  purchaser  was 
held  as  established.  In  the  case  of  Bell  of  Blackhouse,  in  1737, 
this  distinction  between  an  adjudger  and  purchaser  was  not  so 
much  as  mentioned.'' 

Lord  Braxfield. — "  If  the  doctrine  just  now  mentioned  be 
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adopted  it  would  draw  deep  in  its  consequences,  and  give  rise  Mitohkli 
to  innumerable  frauds  that  would  not  be  easily  checked.  Sup-  Feroussoii 
pose  a  man  should  get  a  person  to  lend  him  on  an  heritable  "TtsT 
bond,  containing  a  warrant  to  infeft  to  £20,000,  and  he  takes 
no  infeftment ;  others  seeing  the  debtor  in  right  of  the  estate, 
and  nothing  on  the  record  to  shew  a  burden  on  it,  they  lend 
large  sums,  and  afterwards  adjudge  ;  if  Lord  Monboddo's  doc- 
trine well-founded,  though  the  adjudgers  were  infeft,  the  herit- 
able creditor  has  only  to  appear  and  produce  his  heritable  right, 
and  tell  the  adjudgers  there  is  nothing  for  them,  they  could 
only  take  with  the  burdens  competent  against  their  debtor ; 
therefore  his  latent  heritable  right  must  be  effectual.  The 
same  with  regard  to  trustees  in  man-iage  contracts,  and  num- 
berless cases.  This  most  dangerous.  The  principle  of  the 
feudal  law  is  clear,  that  no  feudal  right  can  be  burdened  with  a 
personal  right ;  and  if  the  feudal  right  remains  in  the  debtor, 
the  adjudger  takes  it  out  of  him  by  the  adjudication.  The 
Statute  1661  affords  a  strong  argument  in  favour  of  the  respon- 
dents. The  reason  that  dispositions  are  not  ordered  to  be 
recorded  is,  that  they  are  mere  personal  deeds.  There  never 
was  a  cause  judged  with  more  solemnity,  nor  by  abler  judges 
and  lawyers,  than  the  case  of  Bell  of  Blackethouse.  The  papers 
were  written  by  Lord  Arniston,  then  at  the  bar.  It  is  a  clear 
judgment  in  favour  of  the  respondents.  It  is  said,  the  distinc- 
tion between  a  purchaser  and  adjudger  was  not  stirred  there. 
The  reason  is,  that  the  Counsel  must  have  been  of  opinion  that 
it  was  not  tenable,  therefore  not  pleaded  for.  I  cannot  pre- 
sume it  was  not  thought  of.  I  have  always  understood  the  law 
to  stand  so ;  and  it  would  cut  deep  to  find  otherways.  The 
argument  is,  that  here  the  Court  is  sought  to  do  what  the  party 
could  not  do,  and  what  would  have  been  criminal  in  him  to  do. 
That  would  be  going  very  far.  No  man,  when  bankrupt,  can  give 
a  voluntary  right ;  but  will  it  from  thence  follow  that  his  credi- 
tors cannot  adjudge  because  it  would  have  been  fraudulent  in  his 
debtor  to  give  him  a  voluntary  right  ?  All  the  decisions  appealed 
to  by  the  other  party,  and  also  the  opinion  of  Dirleton,  applies  to 
cases  where  the  person  in  the  right  of  the  estate  had  a  fraudulent 
right ;  and  I  am  clear  in  that  case,  that  an  adjudger  must  take 
the  right  cum  sua  lahe ;  but  that  nothing  to  do  with  this  case.'' 


126 


PERSONAL  AND  REAL. 


MlTOHKLL 

V. 

FSRGUSSON. 

1781. 


Lord  Gardenston. — "  I  am  clearly  of  the  last  opinion,  and 
for  adhering  to  the  feudal  principles.  I  see  no  danger  from 
doing  so ;  but  I  see  great  danger  from  a  contrary  judgment. 
An  adjudication  requires  time  and  public  proceedings  ;  and  a 
disposition  may  be  got  in  an  hour,  and  much  mischief  may 
follow.  An  honest  disponee  never  can  be  hurt  unless  supinely 
negligent.     I  am  for  adhering." 

Lord  President  Miller. — "  I  thought  Mr.  Rae's  argument 
plausible  ;  but  on  considering  the  matter  coolly,  I  am  come  to 
be  clearly  of  opinion  that  the  personal  deeds  of  the  debtor  can- 
not hurt  an  adjudger  in  cases  such  as  the  present,  where  the 
right  of  the  debtor  stands  acknowledged  by  both  parties.  I 
have  heard  the  case  of  Bell  of  Blackethouse  held  as  law  by 
great  Judges — Elchies,  Duncan  Forbes,  Arniston,  Kil- 
kerran  ;  all  of  whom  held  that  as  fixed  law  ;  and  without 
overturning  that  decision,  I  cannot  alter  the  interlocutor.  The 
case  of  Forrester,  in  1664,  observed  by  Lord  Stair,  does  not 
hurt  this  opinion,  as  it  is  there  taken  for  granted  that  the  back- 
bond could  not  be  effectual  against  an  adjudication.  I  am 
clear  for  finding  that  the  adjudication  and  infeftment  cannot  be 
burdened  with  the  personal  right." 


1.  The  observations  of  Lord 
MoNBODDO  and  Lord  Brax- 
FiELD  are  thus  given  by  Lord 
Hailes  in  his  Decisions.  Lord 
MoNBODDO, — "  Here  the  price 
was  honestly  paid ;  possession  was 
held  for  seven  years;  and  the 
purchaser  was  in  the  course  of 
completing  his  titles :  a  personal 
creditor  steps  in,  adjudges,  is  in- 
feft,  and  now  seeks  to  carry  off  the 
subject.  This  is  unjust.  The  ori- 
ginal seller  could  not  have  con- 
veyed to  that  creditor,  without  a 
crime.     Can  the  law  do  that  for 


a  man  which  he  could  not  do  him- 
self? If  both  rights  had  remained 
personal,  the  minute  of  sale  would 
have  been  preferable,  as  being 
prior  in  date;  and  therefore  the 
only  ground  of  preference  claima- 
ble is  on  account  of  the  infeftment. 
What  can  be  the  effect  of  that 
infeftment?  The  disponee  con- 
tracted on  the  faith  of  the  records, 
but  the  adjudger  did  not.  When 
men  lend  money  on  the  faith  of 
the  records,  it  is  not  on  ])ersonal 
security  that  they  lend :  when  they 
lend  money  on  the  faith  of  the  re- 
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cords,  they  take  heritable  security. 
The  infeftment  here  is  no  more 
than  a  completing  of  the  diligence, 
which,  before  infeftment,  was  only 
inchoated.  I  do  not  say  that  the 
infeftment  has  no  effects.  No :  it 
makes  the  person  infeft  the  first 
eftectnal  adjudger,  and  it  prefers 
him  to  any  posterior  real  right. 
If  transferred  to  a  third  party,  it 
would  be  preferable  to  the  minute 
of  sale;  because  there  the  assignee 
acquires  on  the  faith  of  the  re- 
cords. This  would  be  mere  specu- 
lation, were  it  not  for  the  opinion 
of  lawyers,  and  the  series  of  deci- 
sions to  the  same  purpose  as  my 
argument  There  is  a  series  of 
decisions,  from  1670,  Kennedy, 
to  1775,  Neilson.  In  the  last  case 
there  was  probably  an  infeftment ; 
and  there  was  no  minute  of  sale, 
but  merely  a  ground  of  eviction. 
The  case  of  Roseberv  is  also  to 
the  same  purpose,  and  also  the 
case  of  Gibb,  in  1763.  I  see  no- 
thing on  the  other  side  except  the 
case  of  Bell  of  Blackethouse,  in 
1737.  That  case  went  far,  but  we 
must  not  go  any  farther." 

2.  Lord  Braxfield, — "  If  the 
doctrine  now  advanced  were  to  be 
held  as  law,  strange  consequences 
would  ensue  and  exceedingly  hurt- 
ful. Innumerable  frauds  would 
take  place.  For  example,  a  man 
borrows  money  on  an  heritable 
bond:  no  infeftment  follows.  Other 
creditors  go  on  trusting  him ;  they 
at  last  adjudge,  and  take  infeft- 
ment. According  to  the  doctrine 
now  pleaded,  this  would  be  good 
for  nothing:  the  heritable  bond 
would  exclude  them  all :  the  first 
creditor  would  carry  off  the  ker- 


nel, and  leave  the  shell  to  the  ad- 
judgers.     Again,  sup)>ose  that,  in 
a  marriage- contract,  the  estate  is 
conveved  to  trustees,  for  behoof  of 
the  heirs   of  the  marriage, — the 
trustees,  instead  of  taking  infeft- 
ment, suffer  the  father  to  continue 
in  possession :  the  father  contracts 
debts  to  the  value  of  the  estate, — 
his  creditors  will  be  cut  out  by  the 
trustees.   A  second  di8])onee,  with 
first  infeftment,  is  preferred  to  the 
first  disponee.     This  is  admitted  : 
but  it  is  said  that  the  case  is  dif- 
ferent as  to  adjudications,  which 
take  the  estate,  tantum  et  tale,  as 
it  was  in   the  author.     It  is  an- 
swered,— The    principle  is,    that 
feudal  rights  are  not  to  be  affected 
by  personal.     As   to   bona  fideSy 
although  mala  fides  may  cut  down 
a  right,  bona  fides  cannot  establish 
aright.     The  Act  1617  says  no- 
thins  to  the  contrary.     Kevei'sion 
qualifies  an    infeftment,  however 
latent  it  may  be.   To  prevent  that 
inconvenience,     the     clause    was 
thrown  in  in  favour  of  purchasers. 
Dispositions  are  not  mentioned  in 
the  Statute,  for  they  do  not  affect 
the  feudal  right.     The  judgment 
in  the  case  of  Blackethouse  was 
solemnly  determined.     The   dis- 
tinction now  sought  to  be  made 
was  not  made  there,  because  the 
lawyers  thought   it   not   tenable. 
The  difficulty  there  was,  that  these 
were  only  personal  rights.     The 
principle  of  the  decision  is,  that  a 
feudal  right  is  not  affected  by  a 
personal  deed.   It  is  much  insisted 
on  that  the  debtor  himself  could 
not  have  granted  a  disposition  to 
Mitchell,  and  therefore  that  the 
law  could  not  grant  such  disposi^ 
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tion  by  adjudging.  Answer, — A 
bankrupt  cannot  grant  a  disposi- 
tion to  any  particular  creditor,  but 
any  particular  creditor  may  ad- 
judge. There  is  no  occasion  for 
impugning  former  decisions :  all 
of  them  apply  to  the  case  of  con- 
junct persons  adjudging.  That  is 
a  fraudulent  ricrht ;  and  he  who 
adjudges  must  take  the  estate  cum 
sua  labe :  that  also  is  the  case  in 
Dirleton." — Hailes^  Decmone,  vol. 
ii.  p.  879. 

3.  In  the  case  of  Ireland  t;. 
Neilson,  February  8,  1755,  re- 
ported by  Lord  Monboddo,  and 
referred  to  bv  him  on  the  Bench 
in  the  case  of  MiTCPtELL  v.  Fer- 
GU880N,  Ireland  agreed  to  sell  the 
lands  of  Caldow  to  Neilson  of 
Corsock.  As  Ireland  had  not  made 
up  titles  to  the  lands,  he  granted 
a  trust-bond  to  Neilson  for  oPGOO, 
upon  which  Neilson  led  an  adju- 
dication and  was  infeft.  Neilson 
afterwards  became  bankrupt,  and 
npon  his  death  his  creditors  led 
adjudications  against  the  lands. 
A  process  of  sale  of  the  lands  was 
then  brought  at  the  instance  of 
Neilson's  apparent  heir.  Pending 
the  process  of  sale,  a  petition  was 
presented  to  the  Court  by  the 
grandson  of  Ireland,  who  was  then 
deceased,  representing  that  his 
grandfather  had  in  1736,  in  the 
contract  of  marriage  of  his  son, 
disponed  to  his  son  and  his  heirs 
the  lands  in  question,  heritably 
and  irredeemably,  and  that  Neil- 
son, knowing  of  this  contract  of 
marriage,  and  that  his  grand- 
father was  divested  of  all  right  of 
the  lands,  fraudulently  transacted 
with  him  for  the  purchase  of  the 


same,  and  that  Ireland  being  a 
weak  facile  man,  Neilson  had  im- 
posed upon  him  and  got  the  lands 
at  an  undervalue.  Ireland's  cre- 
ditors denied  that  their  debtor  had 
been  guilty  of  any  fraud,  and 
pleaded,  farther,  that  supposing  he 
had  acted  fraudulently  in  obtain- 
ing the  lands,  such  fraud  could 
not  prejudge  them,  his  lawful 
creditors,  who  had  adjudged  the 
lands  as  property  vested  in  the 
person  of  their  debtor,  as  it  could 
not  be  pretended  that  they  were 
partakers  of  any  part  of  the  fraud 
alleged  against  their  debtor. 
Lord  Murkle,  Ordinar}-,  al- 
lowed the  pursuer  to  prove  that 
John  Neilson  of  Corsock  was  in 
the  knowledge  of  old  Caldow's 
disposition  to  his  son  of  the  lands 
of  Caldow,  in  his  son's  contract  of 
marriage,  when  he  made  the 
transaction  with  him  for  the  pur- 
chase, and  also  of  the  value  of  the 
lands,  with  all  other  facts  and  cir- 
cumstances, tending  to  infer  fraud 
on  the  part  of  Corsock  in  the  said 
transaction,  and  allowed  the  heir 
and  creditors  of  Corsock  a  conjunct 
probation.  On  advising  the  proof, 
the  Court  "  Found  the  reasons 
of  reduction  relevant  and  proven, 
and  that  the  same  are  effectual 
against  the  adjudging  creditors  of 
John  Neilson  of  Corsock,  as  well 
as  his  apparent  heir,  and  therefore 
ordains  the  lands  of  Upper  and 
Nether  Caldow  to  be  struck  out 
of  the  sale  of  the  estate  of  Cor- 
sock, and  reduce  the  said  John 
Neilson's  charter  and  sasine  of 
the  said  lands  of  Caldow  pro- 
duced, and  decern  accordingly." 
4.  In  a  petition  against  this  in- 
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terlocutor  the  creditors  pleaded, 
— It  is  an  established  principle 
that  no  back-bond  or  personal 
right  granted  by  a  disponee  of 
lands  who  has  completed  his  right 
by  infeftmenty  can  affect  in  any 
degree  a  purchaser  or  singular 
saccessorfirom  such  disponee.  This 
forms  the  basis  of  the  security  of 
feudal  rights  and  the  faith  of  the 
records,  and  therefore  it  is  that 
land-rights  cannot  be  qualified  or 
burdened  by  any  latent  personal 
obligation  of  the  disponer.  No 
personal  back-bond,  therefore,  nor 
declarator  of  trust,  nor  other  per- 
sonal obligation  of  any  kind  that 
could  have  been  granted  by  Neil- 
son  to  Ireland  can  affect  a  singu- 
lar successor  acquiring  right  bona 
fide  to  the  lands.  The  objection 
of  fraud  that  is  made  to  the  right 
which  Neilson  obtained  from  Ire- 
land, however  it  may  operate 
against  Neilson  or  bis  heirs,  can- 
not be  effectual  against  his  singu- 
lar successors  who  contracted  with 
him  bona  fide  upon  the  faith  of  the 
records,  seeing  that  the  absolute 
and  irredeemable  right  to  the 
lands  was  vested  in  his  person. 
Fraud  is  but  a  personal  objection, 
f(ood  against  the  committer  and 
his  heirs,  but  ineffectual  against 
singular  successors.  A  person  who 
is  induced  by  fraud  to  consent, 
nevertheless  adhibits  his  consent, 
and  tradition  following  that  con- 
sent, constitutes  an  alienation,  and 
vests  the  subject  in  the  disponee. 
The  disponee  who  is  fraudulently 
induced  to  contract,  has  an  action 
against  the  disponee  to  compel 
him  to  restore  the  subject  if  it  is 
in  his  possession,  or  to  pay  dama^ 
VOL.  in. 


ges.  Tliis,  however,  is  a  mere 
personal  action  against  the  dis- 
ponee, and  does  not  infer  any 
vitium  reale  upon  the  subject  dis- 
poned. The  subject  may  therefore 
be  effectually  conveyed  to  an 
honest  purchaser,  who  will  not  be 
answerable  for  the  fraud  of  his 
author.  The  term  singular  suc- 
cessors applies  to  all  persons  ac- 
quiring right  from  the  committer 
of  the  fraud  by  any  legal  title 
whatever,  other  than  his  heirs  or 
universal  successor,  or  perhaps  also 
his  gratuitous  disponees.  In  sound 
reason  there  is  no  valid  distinction 
between  a  purchaser  and  an  ad- 
judger.  A  purchaser  acquires  his 
disposition  by  the  will  of  the 
granter,  and  the  adjudger  acquires 
his  by  the  interposition  of  the-  law, 
but  both  are  equally  effectual 
when  obtained.  In  one  sense,  it  is 
true,  the  subject  is  taken  in  both 
cases  only  tantum  et  tale  as  it  was 
in  the  debtor.  The  subject  re- 
mains liable  to  all  the  real  bur- 
dens which  affected  it  before  the 
purchase.  But  it  is  free  from  any 
latent  personal  claim  or  objection 
competent  against  the  author  or 
his  heirs,  and  which  was  not  real 
upon  the  estate.  Such  personal 
claims  cannot  affect  singular  suc- 
cessors in  the  lands,  whether  the 
right  is  transferred  by  a  voluntaiy 
or  a  legal  disposition.  The  Court 
''  Adhered." 

5.  In  his  Decisions  Lord  Mon- 
BODDO  observes, — "  In  this  case 
the  Lords  decided  a  very  general 
point  of  law,  and  of  considerable 
consequence :  They  found  that  if 
a  sale  of  lands  was  fraudulent  upon 
the  part  of  the  buyer,  though  the 
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right  was  completed  in  his  person 
by  charter  and  sasine,  before  any 
challenge  brought,  yet  his  credi- 
tors adjudging  the  subject  from 
him,  and  noways  in  the  knowledge 
of  the  fraud,  were  liable  to  reduc- 
tion ea  capite  dolij  and  that  with- 
out distinction,  whether  the  ad- 
judgers  had  completed  their  right 
by  infeftment  or  no ;  for  the  Lords 
thought  that  an  adjudger  could 
only  take  the  subject  tantum  et  tale 
as  it  stood  in  the  person  of  the 
debtor,  that  is,  liable  to  be  evicted 
upon  his  back-bond  or  other  per- 
sonal deed,  and  also  for  his  fraud, 
in  the  same  maimer  as  an  arrest- 
ment gives  the  subject,  just  as  it 
was  in  the  debtor's  person ;  for 
which  reason  it  is  that  an  arrester 
is  not  considered  as  an  ordinary 
assignee,  but  the  oath  of  the  debtor 
in  the  debt  arrested  proves  against 
him  as  well  as  it  would  have  d(me 
against  his  debtor.  This  judgment 
the  Lords  gave  unanimously,  and 
the  President  said  it  had  been  be- 
fore so  adjudged  in  a  case  which 
he  mentioned,  dissentiente  tantum 
Kaimes,  who  said  he  could  not 
make  the  distinction  betwixt  a 
voluntary  disponee  and  a  legal 
disponee  or  adjudger;  and  he 
thought  the  case  of  an  arrestment 
was  not  similar,  because  an  arrest- 
ment did  not  give  the  property  of 
the  subject  as  an  adjudication  does. 
But  there  seems  to  be  some  differ- 
ence in  the  nature  of  the  thing 
betwixt  a  purchaser  who  lays  down 
his  money  and  buys  upon  the 
faith  of  the  records,  and  a  creditor, 
who,  for  a  debt  not  contracted 
upon  the  faith  of  the  lands,  ad- 
judges from  the  creditor  wliat  he 


can  get.  If  a  creditor  in  sucii  a 
case  will  have  the  security  of  the 
records,  he  should  take  an  herita- 
ble bond  upon  the  lands;  and 
that,  it  is  believed,  would  make 
him  as  safe  as  a  purchaser." — 
BrowiCa  Supplement^  vol.  v.  p.  828. 
6.  The  notes  by  Lord  Kil- 
KERRAN  on  the  case  of  Neilson 
V.  Ireland,  to  which  Lord  Mon- 
BODDO  referred  on  the  Bench,  are 
these : — "  That  singular  successors 
in  land-rights  completed  by  in- 
feftment are  not  affected  bv  back- 
bonds,  or  other  personal  rights,  or 
the  fraud  of  the  author,  when  the 
acquirer  is  not  particeps  fravdis, 
is  a  point  so  established,  that  it 
needs  no  argument.  It  is  the 
very  purpose  of  our  records,  on 
the  faith  whereof  we  are  in  safety 
to  purchase.  But,  firstj  If  no  in- 
feftment has  followed,  and  that 
the  purchaser  has  only  a  ]>crsonal 
right  or  disposition,  that  dis}X)si- 
tion,  or  other  personal  right,  is 
affected  by  the  personal  deeds  or 
fraud  of  the  author,  as  all  personal 
rights  are.  And,  secondly j  The  rule 
only  holds  in  the  case  of  singular 
successors  by  voluntary  rights  of 
property,  whereon  infeftment  has 
followed,  but  not  in  rights  in 
security  as  infeftments  of  annual- 
rent,  as  these  being  only  securities 
of  the  personal  obligation,  what- 
ever extinguishes  the  personal  ob- 
ligation in  security  whereof  such 
infeftments  are  granted,  extin- 
guishes the  infeftment.  And  the 
records  were  not  intended  to 
secure  purchasers  of  such  rights. 
And,  t/iirdli/y  The  case  is  the  same 
with  respect  to  adjudications, 
which  in  like  manner  arc    but 
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securities,  and  wbatever  will  ex- 
tinguish the  personal  obligation 
on  which  the  adjudication  is  led 
will  extinguish  the  adjudication, 
and  that  not  the  less  that  infeft- 
ment  has  followed  upon  it.  And 
if  so,  that  a  back-bond  qualifying 
such  personal  obligation,  or  a  dis- 
charge of  it,  will  extinguish  the 
ground  of  the  adjudication,  the 
fraud  of  the  person  acquiring  such 
personal  obligation  must  have  the 
same  effect,  however  bona  fide  the 
purchaser  of  such  adjudication  may 
acquire  it.  To  apply  this  to  the 
present  case ;  if  the  original  pur- 
chase was  fraudulent,  as  made 
when  Corsock  was  in  the  know- 
ledge of  Ireland's  prior  right,  -the 
bond  taken  to  be  the  foundation 
of  an  adjudication  to  effectuate 
that  purchase  was  no  less  so  ;  and 
according  to  the  above  principle, 
that  fraud  must  affect  his  creditors 
adjudgers. — February  8,  1755. 
This  petition  was  refused.  Kaimes 
solus  of  a  different  opinion.  After 
stating  what  is  above  in  support  of 
the  interlocutor,  which  was  thought 
just,  especially  by  the  President, 
who  approved,  and  added,  that 
not  only  was  he  of  opinion  of  the 
interlocutor  on  the  ground  that  it 
w^as  a  redeemable  right,  as  had 
been  said;  but  on  this  ground, 
that  the  creditors  were  only  ad- 
judgers, and  that  an  adjudication 
carries  the  subject  only  tantum  et 
tale,  liable  to  all  the  exceptions 
that  the  right  was  liable  to  while 
in  the  person  of  the  adjudgers' 
debtor.  Kaimes  put  his  opinion 
upon  this,  that  fraud  is  but  per- 
sonal, and  cannot,  in  the  nature 
of  the  thing,   afiect   a  bona  fide 


onerous  purchaser ;  and  he  saw  no 
difference  between  a  voluntary  pur- 
chaser and  a  legal  purchaser  by  ad- 
judication. Answered, — That  by 
our  law  personal  rights,  or  nomifta, 
are  affected  as  by  the  voluntary 
deeds,  so  by  the  fraud  of  their 
author.  And  if  it  be  put  upon 
this,  that  Corsock  was  infeft,  then 
the  question  turns  upon  the  re- 
cords, and  these  are  only  intended 
to  secure  voluntary  purchasers  of 
irredeemable  rights." — MS.  Notes, 
KilkerrarCs  Session  Papers, 

7.  The  other  case  referred  to 
by  Lord  Monboddo  in  the  case 
of  Mitchell  v,  Fergusson,  was 
that  of  GiBB  V.  Livingstone.  In 
this  case  Laurence  Gibb,  upon 
the  narrative  that  he  had  borrow- 
ed from  Andrew  Williamson,  his 
son-in-law,  the  sum  of  £50,  grant- 
ed to  him  an  heritable  bond  over 
a  tenement  in  St.  Andrews.  The 
bond  was  adjudged  by  Living- 
stone, a  creditor  of  Williamson. 
Janet  Gibb,  a  creditor  of  Laurence 
Gibb,  brought  a  reduction  of  the 
bond  upon  the  first  branch  of  the 
Act  1621.  The  first  question 
was,  Whether  a  reduction  was 
competent  against  the  defender, 
he  being  a  creditor  adjudger  of 
the  bond  f  The  Court  repelled 
the  defence  that  adjudgers  from  a 
conjunct  and  confident  person  are 
not  liable  to  the  challenge  arisincr 
from  the  Act  1621 ;  but  in  respect 
of  the  particular  circumstances  of 
the  case,  found  that  the  defender 
was  not  obliged  to  instruct  the 
heritable  bond  in  question.  The 
pursuer  then  offered  to  prove  by 
witnesses  that  the  bond  was  gra- 
tuitous.     The   defender   pleaded 
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that  parole  evidence  was  not  com- 
petent to  redargue  the  narrative  of 
the  bond,  founding  both  upon  the 
general  principle  that  writing  can- 
not be  defeated  by  witnesses,  and 
also  on  the  tenor  of  the  Act,  which 
mentions  only  a  proof  by  writing 
or  the  oath  of  party.  The  Court 
Found,  "  That  it  was  competent 
to  the  pursuer,  Janet  Gibb,  to  in- 
struct by  facts  and  circumstances 
the  grounds  of  her  reduction,  and 
allowed  her  proof,  both  by  wit- 
nesses and  writing,  of  the  several 
facts  mentioned  in  her  condescend- 
ence." Lord  Hailes  in  his  De- 
cisions observes, — "  The  Court 
were  much  divided,  but  I  omitted 
to  take  down  the  names  of  the 
dissentients"  —  Hailes'  Decisions^ 
vol.  i.  p.  103. 

8.  The  case  of  Gibb  v.  Living- 
stone is  thus  reported  by  Lord 
MoNBODDO, — "  In  this  case  the 
Lords  determined  that  a  reduction, 
upon  the  Act  of  Parliament  1621, 
is  competent  against  the  creditor 
adjudger  of  the  confident  person 
as  well  as  the  confident  person 
himself;  and  Lord  Auchinleck 
said,  it  was  decided  in  the  17e55, 
January  28,  in  the  case  of  one 
Neilson,  that  a  reduction  of  a  sale 
of  land,  upon  the  head  of  fraud 
and  circumvention,  was  competent 
against  the  adjudger  frem  the 
buyer;  and  Lord  Coalston  said, 
he  remembered  a  later  case,  Mi- 
chael Menzies  against  Gillespie, 
where  the  like  was  found.  But, 
in  regard  tliat,  in  this  case,  the 
action  was  against  the  adjudger, 
and  on  account  of  the  long  delay 
and  other  circumstances  of  the 
cause,  they  found  that  the  onus 


probandi  of  the  insolvency,  and  the 
gratuitousness  of  the  deed  was  in- 
cumbent upon  the  pursuer. — 25th 
July  1766.  This  day  they  found 
that  the  pursuer  might  prove  by 
writ  or  oath  of  party,  and,  conse- 
quently, that  the  defender  was  still 
to  be  considered  as  a  conjunct  or 
confident  person,  not  as  a  stranger ; 
for,  in  the  case  of  a  stranger,  the 
narrative  of  the  deed,  bearing  the 
money  received,  would  have  been 
probatio  probata.  See,  in  relation 
to  this  point.  Home,  23d  Novem- 
ber 1 725,  Nairn,  where  the  general 
point  is  very  well  argued ;  and  a 
decision  in  Falconer,  21st  June 
1737,  Gartshore  against  Bell, 
where  this  point  was  overlooked, 
and  an  adjudger  considered  in  the 
same  light  as  a  purchaser." 

9.  The  case  of  Thomson  v. 
Douglas,  Heron,  and  Company, 
Nov.  15,  1786,  is  frequently  cited 
in  support  of  the  )x>sition  that  a 
peraonal  creditor  adjudging  takes 
the  right  adjudged  tan  turn  et  tale 
as  it  stood  in  the  person  of  his 
debtor,  and  that  although  an  heri- 
table creditor  is  not,  a  personal 
creditor  adjudging  is,  afiected  by 
the  personal  obligations  of  his 
debtor.  In  that  case  the  pursuer 
had  disponed  his  lands  to  his  man 
of  business,  heritably  and  irre- 
deemably, in  order  that  he  might 
sell  them,  and  apply  the  proceeds 
for  behoof  of  his  employer.  The 
agent  executed  the  procuratory  of 
resignation  contained  in  the  con- 
veyance, and  obtained  a  charter 
on  which  he  was  infeft,  but  hav- 
ing omitted  to  insert  in  the  pro- 
curatory any  qualification  of  his 
right,  he  appeared  on  the  record 
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as    absolute    proprietor.      Being 
debtor  to   Donglas,  Heron,   and 
Company,  he  conveyed  the  lands 
to  them  in  security  of  his  debt. 
Afterwards  other  creditors  adjudg- 
ed the  lands,  but  without  taking 
infeftment.      The   pursuer  insti- 
tuted an  action  of  reduction,  on 
the  head  of  fraud,  of  the  right  ob- 
tained by  his  disponee,  alleging 
that  the  latter  had  fraudulently 
failed  to  apply  properly  the  right 
of  the  estate.     In  this  action  ap- 
pearance was  made  for  Douglas, 
Heron,  and  Company,  and  for  the 
adjudging  creditors.      The  Lord 
Ordinary  Found,  "  That  the  rea- 
sons of  reduction  were  not  rele- 
vant  to   aflfect  the   security   and 
infeftment  in  the  lands  of  Cowden- 
knows,  granted  by  Mr.  Armstrong 
in    favour  of    Messrs.    Douglas, 
Heron,  and  Company,  nor  to  stop 
the  process  of  sale  of  the  estate  at 
their  instance,  or  at  the  instance 
of  the  other  creditors  of  Mr.  Ann- 
strong  over  the  said  lands."    This 
interlocutor  was  reclaimed  against 
by  the  pursuer,  and  the  judgment 
of  the  Court  as  given  in  the  Fa- 
culty Collection,  is  as  follows : — 
^'  The  Lords  found  that  the  alle- 
gation of  fraud  was  not  relevant 
against    the    heritable    securities 
and  infeftments,  but  that  it  was 
relevant  against  the  creditors  ad- 
judgers."    It  was  in  consequence 
of  this  judgment  that  Lord  Presi- 
dent Campbell  ordered  a  hearing 
in  presence  in  the  subsequent  case 
of  Pierce  v.  Russell,  January  31, 
1792,  when  the  judgment  in  the 
case    of    Thomson    v.    Douglas, 
Heron,    and   Company,  was  de- 
clared to  be  erroneous. 


10.  In  reference  to  fraud  af- 
fecting feudal  rights,  Lord  Stair 
observes, — "  The  fourth  common 
exception  is,  ex  capite  doli  mali^ 
viz.,  that  the  pursner^s  title  and 
right  was  obtained  by  fraud.  But 
this  is  not  relevant  against  all 
actions,  as  the  former  exceptions 
were.  For  if  the  title  be  rights  of 
lands  or  annualrents,  fraud  is  not 
competent  by  exception  but  by 
reduction.  Neither  is  it  comp^ 
tent  to  be  proponed  as  a  reply  or 
duply ;  because  superiors  and 
others  having  interest  must  be 
cited,  and  the  production  must  be 
ended  before  debating  of  the  rea- 
son of  fraud.  This  ariseth  from 
the  special  nature  of  feudal  rights ; 
and  likewise  fraud  being  of  a 
criminal  nature,  it  is  not  relevant 
against  singular  successors  not 
partiikers  of  the  fraud,  but  only 
against  the  committers  of  the  fraud 
and  those  representing  them,  espe- 
cially as  to  feudal  rights.  For  so 
it  is  expressly  provided  by  the 
forementioned  Statute.  The  rea- 
son whereof  is,  to  secure  land- 
rights,  and  that  purchasers  be  not 
disappointed,  and  therefore  no 
action  can  be  effectual  against 
them  upon  the  ground  of  their  au- 
thors fraud,  unless  they  were  acces- 
sory thereto,  at  least  by  knowing 
the  same  when  they  purchased,  but 
supervenient  knowledge  will  not 
prejudge  them.  But  in  personal 
rights  the  fraud  of  authors  is  rele- 
vant against  singular  successors, 
though  not  partaking  nor  con- 
scious of  the  fraud  when  they 
purchased,  because  assignees  are 
but  procurators  albeit  m  rem  suanty 
and  therefore  they  kre  in  the  same 


134 


PERSONAL  AND  REAL. 


case  with  their  cedents^  except 
that  their  cedents'  oaths,  after  they 
were  denuded,  cannot  prejudge 
their  assignees.  Yet  in  moveables 
purchasers  are  not  quarrellable 
upon  the  fraud  of  their  authors,  if 
they  did  purchase  for  an  onerous 
equivalent  cause.  The  reason  is, 
because  moveables  must  have  a 
current  course  of  traffic,  and  the 
buyer  is  not  to  consider  how  the 
seller  purchased,  unless  it  were 
by  theft  or  violence,  which  the  law 


accounts  as  kibes  realis  following 
the  subject  to  all  successors,  other- 
wise there  would  be  the  greatest  en- 
couragement to  theft  and  robbery. 
Fear  and  fraud  have  much  the 
same  eii'ect^  as  to  singular  suc- 
cessors, except  in  the  case  of  rob- 
bery, which,  as  well  as  theft,  is 
vitium  reale  in  moveables,  and 
therefore  what  has  been  said  of 
fraud  on  that  point  need  not  here 
be  repeated." — Stair,  IV.  xL,  2 1 
and  28. 


II.— WYLIE  V.  DUNCAN. 


Dec.  8, 1808.  In  1800  James  Wylie  sold  certain  tenements  to  Robert 
Narrativb.  Archibald.  Infeftment  was  taken  by  Archibald  on  the  con- 
veyance in  his  favoui\  The  conveyance  was  absolute  and 
irredeemable.  A  missive,  however,  was  granted  by  Archibald 
to  Wylie,  binding  himself  to  resell  the  subject  at  the  same 
price  which  he  had  paid  for  it,  at  any  time,  on  his  receiving  six 
months'  previous  notice,  and  on  his  being  allowed  the  expense 
of  repairs  and  meliorations.  This  missive  was  of  the  same  date 
with  the  disposition  ;  and  the  seller  continued  to  possess  the 
subjects,  notwithstanding  the  disposition  to  Archibald. 

In  1801  Archibald's  estate  was  sequestrated,  and  the  trustee 
being  infeft,  sold  the  subjects  which  had  been  purchased  from 
Wylie.  Wylie  then  produced  the  missive  letter,  and  insisted 
that  the  transaction  between  him  and  Archibald  was  not 
intended  as  a  sale  of  the  subjects,  but  merely  as  a  security  for 
a  loan,  and  that  he  was  entitled  to  redeem  the  subjects  upon 
payment  of  the  sum  borrowed.  To  enforce  the  claim,  he 
brought  an  action  against  the  trustee  before  the  Magistrates  of 
Glasgow,  concluding  that  he  should  be  obliged  to  redispone 
the  subjects  upon  payment  of  the  original  price,  with  interest, 
in  terms  of  the  missive.    The  Magistrates  assoilzied  the  trustee ; 
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and  he  completed  the  transaction  with  the  purchaser,  by  exe-       wtub 
cuting  a  disposition  in  his  favour.  Dunoan. 

An  action  of  reduction  was  then  brought  by  Wylie  before      l^sT 
the  Court  of  Session,  for  the  purpose  of  having  the  decree  of 
absolvitor  pronounced  by  the  Magistrates  of  Glasgow  set  aside. 

Pleaded  for  the  Purscjer. — The  object  of  parties  in  the  ARGirMBirr  fob 
transaction  was  merely  to  create  an  heritable  security  to  a 
certain  extent  over  the  subjects.  It  is  evident  there  was  no 
intention  in  the  proprietor  to  sell,  both  as  the  sum  paid  was 
not  equivalent  to  the  value  of  the  property,  and  as  the  original 
owner  retained  the  possession.  The  disposition  in  favour  of 
Archibald,  and  the  missive  granted  by  him  to  the  pursuer,  are 
component  parts  of  the  same  transaction,  and  amount  to  nothing 
more  than  an  heritable  security  in  favour  of  Archibald,  with 
the  ordinary  power  of  redemption  contained  in  heritable  bonds 
and  dispositions  in  security.  But  even  although  the  transaction 
were  held  not  strictl}'  to  fall  under  the  notion  of  an  heritable 
security,  it  must  be  considered  as  a  species  of  trust  vested  by 
the  pursuer  in  Archibald ;  and,  consequently,  in  terms  of  the 
Act  1696,  he  is  entitled  to  prove  the  trust,  either  by  Archi- 
bald's written  declaration  or  by  his  oath. 

The  trustee  for  a  bankrupt's  creditors  can  only  take  that 
right  or  interest  in  the  estate  which  belonged  to  the  bankrupt 
himself  The  act  of  bankruptcy  cannot  create  a  new  right,  or 
make  a  conditional  right  absolute.  The  trustee  must  take  the 
property  tantum  et  tale  as  it  stood  in  the  person  of  the  bank- 
rupt ;  and  if  the  property  was  subject  to  redemption,  or  was 
fiduciary  in  the  person  of  the  bankrupt,  it  must  remain  so  in 
the  person  of  his  trustee. 

Pleaded  for  the  Defender. — This  right  acquired  by  Archi-  aboumknt  v^^\^ 

Dkfpndkb. 

bald  over  the  subjects  was  completed  by  a  disposition  and 
infeftment  ex  facie  irredeemable.  It  is  now  vested  in  his 
creditors,  who  have  contracted  on  the  faith  of  the  Records. 
Although  the  creditors  must  take  this  subject  tantum  et  tale  as 
it  stood  in  the  person  of  his  debtor,  with  respect  to  any  real 
burden  affecting  it,  they  are  not  bound  by  any  of  his  pei*sonal 
obligations.     The  missive  letter,  upon  which  the  pursuer  rests 
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wylib  his  claim,  is  not  binding  on  the  creditors.  In  order  to  cousti- 
DuKCAR.  tute  a  real  burden  on  lands  in  the  person  of  singular  successors, 
1808.  it  is  necessary,  firsts  That  it  be  clearly  expressed  as  a  burden  in 
the  investiture;  and  second^  That  it  be  expressed  as  a  real 
burden  on  the  lands,  and  not  as  a  personal  burden  undertaken 
by  the  disponee.  A  voluntary  purchaser  might,  have  acquired 
a  sufficient  right  from  Archibald  to  the  subjects  in  question ; 
and  the  case  of  creditors  is  not  less  favourable  with  that  of 
purchasers. 

£h!  OHi^ar^  Lord  Woodhousbleb,  Ordinary,  Found,  "  That  whatever 
might  have  been  the  plea  of  onerous  creditors  of  the  disponee, 
contracting  with  him  on  the  faith  of  a  right  apparently  absolute 
to  the  subject  in  question,  the  trustee  on  Archibald's  seques- 
trated estate  is  not  entitled  to  urge  that  plea,  but  must  take 
the  subject  disponed  to  him  tantum  et  tale  as  it  stood  in  the 
debtor's  own  person,  and  therefore  subject  to  the  same  right  of 
redemption ;  therefore,  and  before  farther  answer  as  to  the 
merits,  ordains  Robert  Archibald  to  depone  on  the  verity  of 
his  subscription  to  the  missive.'' 

JiiDOMiwT.  The  trustee  having  reclaimed,  the  Court  "  Altered  the  inter- 

Due  8  1808 

locutor  reclaimed  against,  and  assoilzied  the  petitioner  from  the 
action  of  reduction." 

opikion«.  At  the  advising,  Lord  President  Campbell  observed, — 
Bawn  Hume's  "  This  is  an  important  case.  Trustee  was  infeft  before  Wylie 
Session  Papers.  ^^^^  ^^^  mcasurcs  to  Complete  his  feudal  right.     Tantum  et 

tale  has  often  been  pleaded  against  adjudgers ;  and  if  good 
against  them,  would  be  so  against  trustees.  But  the  law  for 
some  time  has  held  otherwise.  Authorities  in  the  papers  are 
not  to  the  purpose.  But  there  are  authorities  in  point.  See 
24th  May  1 799,  Buchan  v.  Farquharson  ;  also  Kilkerran,  pp. 
384, 385.  Tantum  et  tale  is  good  as  to  objections,  which  go  to 
the  extinction  of  the  subject  adjudged  ;  e.g,^  if  heritable  bond 
adjudged,  extinction  is  a  good  answer.  If  right  qualified 
gremiOf  that  is  also  a  good  answer.  But  if  not,  as  here,  and 
not  going  to  extinction,  it  is  a  mere  personal  matter,  which 
touches  not  the  adjudger  more  than  a  lender  on  heritable  bond. 
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Lord  Meadowbank. — "  I  agree  in  the  general  doctrine. 
Nothing  in  answer  moved  me  but  the  notion  of  a  trust,  which, 
if  established  by  a  back-bond,  I  think  would  affect  adjudgers. 
But  on  the  whole,  I  rather  think  that  it  is  an  obligation  to 
resell,  so  can  only  found  a  claim  of  damages.'' 

Lord  Armadale. — "  It  is  not  of  the  nature  of  a  trust.  I 
hold,  and  wish  to  hold  it  as  law,  that  an  ex  fade  absolute  feudal 
right  is  not  qualified  by  a  latent  back-bond  in  a  question  with 
creditoi-s  more  than  with  purchaser.'' 

Lord  President  Campbell. — "  I  convey  my  estate  abso- 
lutely to  a  friend,  and  take  a  back-bond  of  trust.  If  he  sells  it 
as  for  himself,  or  gives  an  heritable  bond  over  it,  the  purchaser 
or  lender  is  safe.  As  to  an  adjudger,  if  there  is  any  doubt,  let 
us  solemnly  hear  the  case.  But  I  hold  that  there  is  none.  He 
takes  on  the  faith  of  the  record,  not  tantum  et  tale.  Fraud  is 
real  evidence  in  assignations  of  claims  of  debt,  but  not  as  to 
heritable  rights,  nor  to  ipsa  corpora  of  moveables,  nor  in  con- 
veyance of  bills." 

Lord  Meadowbank. — "  I  have  no  doubt  of  the  general  propo- 
sition." 

Lord  Woodhousbleb. — "  I  went  on  the  old  law,  but  I  am  now 
satisfied." 


Wyub 

V. 
DUIVCAM. 

1803. 


1.  On  the  Session  Papers  in  the 
case  of  Wylie  v.  Duncan,  Lord 
Meadowbank  has  written, — 
''  Court  unanimous  that  a  trustee 
on  a  bankrupt  estate  is  not  affected 
by  personal  declarations  even  of 
trust,  unless  contained  in  the  deed 
of  conveyance  of  the  heritable 
subjects.  These  obligations  tranl- 
mit  the  fraud,  not  the  obligation 
separate  and  latent.  I  first  doubt- 
ed as  to  this  extent  of  the  doctrine, 
but  yielded.  I  never  had  any 
doubt  that  tantum  et  tale  did  not 
apply  to  adjudgers." — MS,  Notes, 


2.  In  the  case  of  Buchan  r. 
Farquharson,  May  24,  1797, 
referred  to  by  Lord  President 
Campbell,  in  the  case  of  Wylie 
r.  Duncan,  the  question  was, — 
Whether  an  assignee  to  a  personal 
bond,  who  had  made  intimation 
after  his  cedent's  sequestration,  but 
before  the  estate  had  been  vested 
in  the  trustee,  was  to  be  preferred 
to  the  trustee  T  The  Court  pre- 
ferred the  assignee  '^  in  respect  of 
the  assignation  challenged  being 
completed  by  intimation  prior  to 
the  disposition  irom  the  bankrupt 
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vesting  the  estate  in  the  trustee." 
In  the  Faculty  Report,  what  oc- 
curred at  the  advising  is  thus 
stated  : — "  Observed  on  the 
Bench — The  trustee  on  a  bank- 
rupt estate  will  be  preferred  to  a 
creditor  claiming  on  a  voluntary 
disposition,  granted  before  the  se- 
questration, if  the  right  of  the 
trustee  be  first  completed.  And 
therefore  the  propriety  of  the  de- 
cision, 8th  December  1795,  Taylor 
and  Smith  against  Marshall,  in  so 
far  as  it  went  upon  the  supposition 
that  the  trustee  in  such  case  is 
bound  to  make  good  the  previous 
voluntary  disposition,  may  be 
doubted.  But,  on  the  other  hand, 
the  mere  act  of  sequestration,  while 
it  disables  the  bankrupt  from  di»i- 
posing  of  his  property  voluntarily, 
does  not,  at  common  law,  prevent 
a  creditor  from  completing  his 
right  by  legal  diligence,  or  by  any 
act  independent  of  the  consent  of 
the  debtor,  such  as  intimating  a 
previous  assignation.  The  incom- 
petency of  arrestments  and  poind- 
ings arises  entirely  from  the  enact- 
ment of  the  Statute." 

3.  On  the  Session  Papers,  in  the 
case  of  BucHAN  v.  Farquhar- 
80N,  Lord  President  Camp- 
bell has  written, — "  Personal 
AND  Real.  Whether  the  right  of 
the  trustee  under  a  sequestration 
is  qualified  by  incomplete  convey- 
ances or  securities  previously 
granted  by  the  bankrupt  ?  In  the 
case  of  feudal  rights  requiring  in- 
feftment  to  complete  them,  it  may 
with  reason  be  maintained  that  the 
first  infeftment  must  be  the  rule  ; 
and  therefore,  if  the  trustee  is  first 
infeft   upon   his   disposition  from 


the  bankrupt,  a  prior  disponee  or 
creditor  by  heritable  bond  will  be 
excluded  if  his  infeftment  be  pos- 
terior to  that  of  the  trustee ;  and 
the  same  may  be  the  case  where 
the  Court,  in  consequence  of  the 
Bankrupt  Statute,  pronounces  an 
act  or  order,  adjudging  the  estate 
to  the  trustee,  and  charter  and  in- 
feftment follow.  But  what  if  the 
prior  disponee  or  heritable  creditor 
completes  his  real  right  by  infeft- 
ment in  the  interval  between  the 
sequestration  and  the  said  disposi- 
tion, or  act  of  the  Court  and  infeft- 
ment of  trustee  I  The  present  act 
makes  the  adjudication  efiectual 
from  date  of  first  deliverance.  As 
to  rights  of  a  personal  nature,  it 
must  have  been  understood  both 
by  the  former  and  present  act,  that 
the  sequestration  was  to  have  com- 
plete effect  as  to  these,  otherwise 
arresting  and  poinding  ought  not 
to  have  been  prohibited. 

4.  "  But  let  this  be  as  it  will,  it 
seems  impossible  to  maintain  that 
the  right  of  the  bankrupt,  whether 
to  his  real  or  personal  estate,  passes 
only  iantum  et  tale  to  the  trustee  ; 
and  therefore  that  the  right  in  him 
for  behoof  of  the  whole  creditors 
must  be  understood  qualified  by 
all  the  latent  and  incomplete  trans- 
fers or  conveyances  which  may 
have  been  previously  granted  in 
favour  of  individuals.  The  general 
[lian  of  the  Bankrupt  Act  was  to 
supersede  diligence  of  every  kind, 
and  consequently  to  make  a  com- 
plete transfer  to  the  trustee  for  the 
general  behoof,  as  effectually  as  if 
the  most  complete  diligence  had 
then  been  done.  The  trustee, 
therefore,  must  be  entitled  to  com- 
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pete  with  individual  creditors,  and 
he  must  take  the  whole  personal 
effects  in  the  same  manner  as  if  he 
had  attached  them  by  arrestment 
or  poinding,  or  got  a  right  to  them 
by  intimated  assignation  at  the 
period  of  the  sequestration.  It  is 
thought,  too,  that  the  interlocutor 
which  the  Court  pronounced  in 
the  case  of  Smithes  Creditors,  8th 
December  1795,  was  erroneous,  as 
proceeding  upon  a  misapprehen- 
sion of  the  rule  tantum  et  tale.  The 
doctrine  of  tantum  et  tale  in  ad- 
judications has  sometimes  been 
misapprehended.  The  adjudger 
of  a  debt  must  no  doubt  take  that 
debt  as  it  is ;  and  sup))ose  he  con- 
veys it  to  another,  the  singular 
successor  must  do  the  same,  sub- 
ject to  any  objection  of  payment 


or  extinction.  See  Kilkerran's 
Cases,  Personal  and  Real,  p.  381, 
and  case  of  Russell  v.  Ross,  31st 
July  1792.  But  an  adjudger  is 
entitled  to  complete  his  right  upon 
the  faith  of  the  Records,  just  in 
the  same  way  as  a  voluntary  dis- 
ponee.  The  great  difficulty  here 
is.  Whether  the  sequestration  has 
complete  effect  from  the  beginning, 
or  only  from  the  period  of  dispon- 
ing or  vesting?  See  the  clauses 
against  arrestment  and  poindings. 
In  the  present  case  the  assignation 
was  intimated  before  the  act  of 
vesting.  This  made  no  difference 
under  the  present  Act,  33  Geo. 
III.,  but  it  did  under  the  former 
Act." — MS.  Notes,  Sir  flay  Camp- 
be  Its  Session  Papers. 


Nabbatiye. 


IlL— STEWARTS  TRUSTEE  v,  WALKER'S  TRUSTEES. 

James  Stewart  of  Dunearn  was  proprietor  of  several  contigu-  April  lo,  1836. 
0U8  parcels  of  land,  which  were  commonly  known  under  the 
general  denomination  of  Hillside,  but  that  name  properly  be- 
longed to  a  single  parcel  of  about  five  acres  in  extent.  The 
other  parcels  were  held  by  separate  titles  with  specific  names, 
and  in  some  of  the  parcels  Stewart  was  not  infeft.  In  1823  he 
entered  into  a  transaction  for  a  loan  of  £10,000  over  his  whole 
property,  known  by  the  name  of  Hillside,  and  ho  transmitted 
to  the  agent  for  the  lender  a  valuation  of  the  whole  property, 
which  had  been  made  with  the  view  of  effecting  the  loan. 
According  to  this  valuation,  the  whole  property  was  estimated 
at  £21,653.  The  five  acres  constituting  Hillside  proper,  were 
estimated  at  not  more  than  between  £1000  and  £2000.  The 
loan  was  agreed  to,  and  the  description  of  the  lands  given  in 
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Walker's 
thit8tees. 


1836. 


the  bond  executed  was  that  which  applied  merely  to  the  five- 
acre  parcel  of  Hillside  proper.  Infeftment  passed  upon  the 
bond. 

In  1828  Stewart's  estates  were  sequestrated  under  the  Bank- 
rupt Statute,  and  the  pursuer  was  elected  trustee,  and  the 
usual  decree  of  confirmation  and  adjudication  was  pronounced 
in  October  1828  ;  but  no  sasine  was  taken  by  the  trustee  till 
August  1829,  when  he  was  infeft  on  a  disposition  by  Stewart. 

In  May  1829,  it  having  been  discovered  that  the  descriptions 
in  the  bond  comprehended  Hillside  proper  only,  and  did  not 
comprehend  the  other  parcels  contiguous,  Stewart  granted  to 
Professor  Walker,  the  creditor  in  the  bond,  a  bond  of  corrobora- 
tion, narrating  the  previous  proceedings,  and  setting  forth  that 
it  was  understood  and  agreed  at  the  time,  that  the  description 
of  lands  engrossed  in  the  original  bond,  and  transcribed  from 
the  titles  exhibited,  covered  the  whole  of  the  lands.  Stewart 
therefore  conveyed  to  Professor  Walker  the  whole  property,  by 
the  special  description  of  the  several  parcels  contained  in  the 
respective  titles,  in  confirmation  of  the  original  security.  On 
this  bond  of  corroboration  infeftment  was  taken  in  July  1829, 
a  month  prior  to  the  infeftment  taken  by  the  trustee. 

The  trustee  thereafter  raised  an  action*  of  reduction  founding 
on  the  Acts  1621  and  1696  and  the  Bankrupt  Statute,  and 
concluding  to  have  the  bond  of  corroboration  set  aside  as  a 
contravention  of  those  Statutes,  and  a  fraud  against  the  other 
creditors. 


One  of  the  points  raised  in  the  action  was,  Whether  suppos- 
ing the  bankrupt  could  not  by  any  act  of  his  own  better  the 
condition  of  the  creditor,  the  trustee  had  acquired  the  lands, 
subject  only  to  the  burdens  appearing  on  the  face  of  the  re- 
cords, as  a  purchaser  would  have  done  ?  or,  Whether  he  did  not 
take  the  right  to  the  lands  qualified  as  it  stood  in  the  person  of 
the  bankrupt,  more  especially  as  regarded  those  parcels  of  land 
to  which  the  bankrupt's  right  was  personal  merely  ?  Another 
question  was,  Whether  at  all  events  the  transaction  did  not 
amount  to  a  fraud  on  the  part  of  Stewart,  which  must  neces- 
sarily affect  the  creditors,  so  as  to  bar  them  from  availing 
themselves  of  it  ? 
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Pleaded  fob  the  Pursuer. — The  extent  of  the  doctrine  of    ptbwabt'b 
tantum  et  tale  as  finally  settled  by  the  decisions,  appears  to  be         r. 
this,  that  in  the  case  of  real  rights,  i,e.y  rights  to  which  the     TiLOTiira! 
debtor  has  completed  a  feudal  title,   any  qualifications   not        ^^^ 
appearing  ex*  facie  of  the  titles,  but  depending  upon  relative  aboumkkt  fob 
personal   obligations,    are   ineffectual  even    against   creditors  ^""^""^ 
adjudgers.    Farther,  that  in  the  case  of  personal  rights  to  land, 
or  jura  incorporaiiay  where  the  title  of  the  debtor  is  qualified 
by  conditions  inherent  in  the  constitution  of  the  right,  a  credi- 
tor adjudger  can  take  the  right  only  subject  to  those  conditions, 
even  although  such  conditions  would  be  ineffectual  against  an 
onerous  purchaser.     This  distinction  was  sufliciently  explained 
by  the  decision  in  the  case  of  Gordon  v.  Cheyne.     It  was  there 
determined,  that  certain  shares  of  a  trading  company,  which 
had  stood  for  a  course  of  years  in  the  name  of  the  bankrupt, 
but  which  ab  initio  had  been  held  by  him  only  in  trust,  did  not 
belong  to  the  general  body  of  his  creditors,  but  to  the  individual 
for  whose  behoof  the  trust  was  created.     This  decision  did  not 
pass  unanimously,  but  it  went  no  farther  than  this,  that  credi- 
tors adjudgers  are  liable  to  be  afiected  by  conditions  or  quali- 
fications inherent  in  the  constitution  of  their  author's  right, 
while  that  right  remains  personal. 

But  the  case  is  very  different  where  an  individual  has  him- 
self acquired  right  by  an  unqualified  title,  either  to  land  or  a 
JUS  incorporate^  and,  in  the  enjoyment  of  that  unqualified  right, 
has  come  under  an  obligation,  express  or  implied,  to  convey 
that  right  to  another.  The  creditor  in  such  an  obligation,  if  he 
have  failed  to  demand  implement  from  the  bankrupt  himself 
previous  to  his  bankruptcy,  is  not  entitled  to  demand  imple- 
ment from  the  creditors  of  the  banknipt,  or  to  hold  that  the 
bankrupt's  title  is  qualified  by  the  extrinsic  personal  obligation 
which  he  had  so  undertaken.  Accordingly,  in  the  case  of 
Mitchell  V.  Fergusson,  the  disponee  of  a  house  not  being  infeft, 
the  creditors  of  the  disponer  adjudged,  and  were  infeft ;  and 
they  were  found  preferable  to  a  purchaser  from  the  disponee. 

It  is  true  that  in  a  subsequent  case,  Smith  v.  Taylor,  some 
doubt  was  thrown  upon  the  authority  of  the  decision  of  the 
case  of  Mitchell,  and  the  Court  seemed  to  sanction  the  doctrine, 
that  the  general  body  of  creditors  could  take  the  property  of 
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8TKWART8  their  debtor  only  tantum  et  tale  as  it  stood  in  his  person,  and 
r.  80  must  fulfil  the  obligation,  even  although  only  a  personal 

Truotbis.  obligation,  which  their  debtor  had  incurred  in  relation  to  that 
^ggg  subject.  But,  as  Mr.  Bell  observes,  "  the  erroneous  opinion, 
however,  which  this  judgment  tended  to  sanction,  did  not  long 
prevail  f  and  he  refers,  in  support  of  this  observation,  to  the 
case  of  Buchan  v.  Farquharson,  24th  Maj'  1797,  and  this  is 
confirmed  by  the  opinion  of  the  Judges  in  the  case  of  Russell  v. 
Ross's  Creditors,  and  by  the  still  more  recent  case  of  Wylie  v. 
Duncan.  On  these  principles  it  is  clear  also  that  no  destinction 
applies  to  the  property  which  was  not  feudalized  in  the  person 
of  Mr.  Stewart. 

abgumrot  for  Pleaded  by  the  Defenders. — Although  a  purchaser  of  a 
proper  feudal  right  is  not  liable  for  the  fraud  of  the  seller,  yet 
such  fraud  is  available  against  an  adjudger.  The  case  of  a  bona 
fide  purchaser,  who  makes  his  bargain  and  advances  money 
solely  upon  the  faith  of  the  records,  and  who  is  entitled  to  trust 
to  those  records,  has  always  been  distinguished  from  the  case 
of  a  personal  creditor,  who  originally  tnists  merely  to  the  per- 
sonal security  of  the  debtor,  and  not  to  the  faith  of  the  records. 
When  such  a  creditor  comes  to  lead  an  adjudication,  he  can  by 
his  diligence  take  no  broader  or  better  right  than  the  debtor 
himself  truly  had,  for  he  neither  trusts,  nor  is  entitled  to  trust, 
to  these  records.  If  that  be  the  ground  of  distinction,  it  is 
manifest  that  it  is  totally  immaterial  whether  the  property 
attempted  to  be  carried  oflF  by  adjudication  was  originally  the 
absolute  property  of  the  creditor,  or  was  disponed  to  him  by 
some  third  party,  by  a  disposition  ex  facie  absolute,  although 
truly  not  intended  to  be  so.  In  both  cases  the  party  appears 
the  absolute  proprietor  upon  the  record.  In  both  the  ques- 
tion is.  Whether  his  right  be  not  purely  a  limited  right  at 
the  date  of  the  adjudication  %  and  if  the  limitation,  although  not 
appearing  upon  the  record,  affects  an  adjudger  in  the  one  case, 
so  it  must  affect  him  in  the  other.  This  distinction  is  noticed 
by  all  the  writers  on  the  law  of  Scotland,  and  has  been  recog- 
nised by  a  variety  of  decisions. 

In  like  manner,  creditors  are  liable  to  extrinsic  obligations 
which  limit  or  qualify  the  right  of  their  debtor,  although  he 
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should  appear  ex  facie  to  be  absolute  proprietor.    This  was 
solemnly  decided  in  the  case  of  Gordon  v.  Cheyne. 

Lord  Moncreipp,  Ordinary,  reported  the  case  to  the  Court. 
In  a  Note  his  Lordship  observed, — "  There  is,  however,  great 
difficulty  in  the  question  upon  the  third  ground  of  reduction, 
viz.,  That  the  deed  was  executed  by  the  voluntary  act  of  the 
bankrupt,  after  the  sequestration  and  the  confirmation  of  the  trus- 
tee. When  the  point  is  stated  in  the  abstract,  there  can  be  no 
doubt  that  no  sequestrated  bankrupt  can  eflfectually  constitute 
a  security  over  the  estate  by  a  voluntary  deed.  The  estate 
becomes  the  property  of  the  creditors,  and  there  is  an  adjudi- 
cation in  the  person  of  the  ti*ustee,  by  the  act  of  confirmation  ; 
and  in  this  case,  the  adjudication  was  special,  the  whole  lands 
having  been  enumerated.  But  the  present  case  is  not  resolved 
by  this  general  point.  For,  FirsU  If  the  original  contract  be 
clear,  and  it  be  also  clear  that  the  first  disposition  was  made 
imperfect  by  an  error  of  Mr.  Stewart,  of  a  nature  equivalent  to 
fraud,  the  Court  must  determine,  whether  it  is  competent  to 
the  creditors  or  their  trustee  to  avail  themselves  of  such  an 
error.  Mr.  Stewart  held  the  estate,  subject  to  a  specific  obliga- 
tion to  make  the  security  good  over  the  whole  lands  in  the 
valuation.  If  the  estate  passed  from  him  to  his  creditors,  it 
could  only  pass  as  it  stood  in  his  person  with  that  obligation  ; 
and,  according  to  the  judgment,  and  more  particularly  the 
opinions  delivered  in  the  case  of  Gordon  v,  Cheyne,  February 
5,  1824,  the  creditors  could  only  take  the  right  of  the  bankrupt 
tantum  et  tale  as  he  held  it.  Second,  The  adjudication  in  the 
person  of  the  trustee  did  not  divest  the  bankrupt  feudally.  An 
adjudication  without  charter  and  sasine  has  not  this  effect ; 
and,  certainly,  assuming  the  existing  obhgation  for  a  specific 
security,  an  adjudication  by  the  defender  would  have  been 
competent  after  the  trustee  s  confirmation  ;  and,  if  first  com- 
pleted, would  have  excluded  him.  The  point  of  difficulty  is, 
that  here  the  security  was  perfected  by  the  voluntary  act  of  the 
bankrupt,  and  it  has  been  frequently  decided,  that  even  dili- 
gence, in  itself  competent,  will  be  invalid  to  give  a  preference, 
if  the  creditor  has  only  been  enabled  to  obtain  it  by  the  collu- 
»ve  aid  of  the  bankrupt.     But,  Third,  If  there  was  a  specific 
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obligation  to  give  the  security,  and  if  that  obligation  was  binding 
on  the  creditors,  the  question  is,  Whether  the  pursuer  has  any 
legal  interest  to  reduce  it  as  granted  by  the  bankrupt — whether 
the  act  itself  would,  in  other  circumstances,  have  been  warranted 
or  not  ?  The  deeds  are  valid  in  point  of  form,  Mr.  Stewart  not 
having  been  denuded.  And,  if  the  thing  done  was  an  act  of 
justice  which  the  creditors  might  have  been  required  to  do, 
there  can  be  no  interest  to  reduce  it,  Frustra  petis,  &c. 
Though  the  question  is  one  of  great  difficulty,  the  Lord  Ordin- 
ary is  inclined  to  think,  that  this  is  the  just  and  the  legal  result. 
Mr.  Walker  never,  for  one  moment,  agreed  to  follow  the  per- 
sonal faith  of  Mr.  Stewart,  or  imagined  that  his  money  was  lent 
otherwise  than  on  the  faith  of  a  complete  security  over  the 
specific  lands  agreed  on.  If  the  security  stands,  he  will  get 
nothing  more  than  that  which  he  had  a  right  to  believe  was 
given  at  first,  and  which  the  creditors  cannot  take  from  him, 
without  founding  on  the  act  of  their  constituent,  by  which  he 
and  his  agent  were  deceived.  There  is  a  separate  point  in  the 
case,  relative  to  certain  parts  of  the  lands  which  were  held  by 
Mr.  Stewart  by  personal  titles.  With  regard  to  these,  it  seems 
to  be  clear,  that  the  trustee  must  be  bound  by  the  latent  equi- 
ties, not  limited  to  those  which  are  in  the  constitution  of  the 
title.  And  the  Lord  Ordinary  entertains  no  doubt,  that  if  the 
security  is  otherwise  not  reducible,  the  defenders  had  a  right 
to  complete  the  title  in  the  bankrupt.  If  the  trustee  had  done 
so,  it  would  have  accresced  to  Mr.  Walker's  infeftment.  He 
could  only  avoid  this  by  making  up  a  different  title,  throwing 
the  bankrupt  out  of  the  progress.  But  a  creditor  holding  a 
specific  security  was  entitled  to  put  the  matter  right  if  he 
could.  The  result,  in  the  Lord  Ordinary's  opinion,  is,  that 
judgment  for  the  defenders  ought  to  follow  from  the  equity  of 
the  Statutes,  and  the  general  principles  of  law,  under  the  cases 
of  Cormack,  Bontync,  Gordon,  and  other  similar  cases.** 


On  the  case  coming  before  the  Second  Division  of  the  Court, 
the  Opinions  of  the  whole  Judges  were  directed  to  be  taken. 

Lord  Giiuee,        In  the  Opinion  returned  by  Lords  Gillies,  Mackenzie,  Mbd- 
ri^^li^J^M^^  WYN,  and  CoRBHOUSB,  their  Lordships  observed, — "  But  there 

wyn,  and  Lord 
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is  another  and  a  different  ground  on  which,  in  their  last  argu- 
ment, they  rely  with  greater  confidence.  It  is  said,  that 
although  a  bona  fide  purchaser  is  exposed  to  no  objections 
but  those  which  constitute  a  radical  defect  in  the  title  of  the 
seller,  or  in  feudal  property  which  appear  on  the  face  of  the 
records,  a  creditor  adjudger  stands  in  a  different  situation,  and 
takes  the  right  adjudged,  subject  to  the  conditions,  and  under 
the  equities,  though  latent,  by  which  it  was  qualified  in  the 
person  of  his  debtor ;  or,  in  technical  phraseology,  he  takes  it 
tantum  et  taie  as  his  debtor  held  it.  Tliat  this  was  at  one  time 
the  doctrine  of  the  law  of  Scotland,  though  not  to  the  extent  to 
which  it  is  now  maintained  by  the  defenders,  may  be  granted ; 
and  the  case  of  Ireland,  which  they  cite,  and  others  to  the  same 
effect,  shew  the  opinions  at  one  time  entertained.  But  subse- 
quently to  that  period,  the  law  has  been  settled  otherwise,  by  a 
numerous  and  consistent  train  of  decisions,  which  are  not  now 
to  be  called  in  question.  Reference  may  be  made  to  the  fol- 
lowing cases  : — The  Creditors  of  Douglas  of  Kelhead — the 
Creditors  of  Ross  of  Kerse — Mitchell  v,  Fergusson — and  more 
particularly  to  Buchan  v.  Farquharson,  in  which  a  preceding 
judgment  in  Smith  v.  Taylor  was  unanimously  pronounced  to 
be  erroneous.  Afterwards,  when  Smith  and  Taylor  came 
again  before  the  Court,  although  an  attempt  to  open  up  the 
interlocutor  which  had  become  final  was  unsuccessful,  the 
Court,  a  second  time,  unanimously  condemned  the  decision. 

"  The  defenders  have  perplexed  this  point,  by  referring  to  a 
class  of  cases,  with  which  it  is  nowise  connected.     It  is  true 
that  creditors  attaching  moveables  by  diligence,  are  not  in  the 
same  situation  as  bona  fide  purchasers.    Nothing  except  a  labes 
recUis,  such  as  that  which  arises  from  theft  or  robbery,  can  be 
pleaded  against  the  purchaser ;  while  the  arrester,  or  poiuder, 
takes  the  subject  under  the  conditions  which  affect  the  consti- 
tution of  the  real  right  in  his  debtor,  but  not  under  his  personal 
engagements  or  liabilities  on  account  of  it.     Thus,  the  excep- 
tion of  dolus  dans  causam  contra^tui  is  pleadable  against  the 
arrester  or  poinder,  while  that  of  dolus  incidens  in  contractum 
is  not  so.     In  illustration  of  this  principle,  various  cases  cited 
by  Mr.  Bell  might  be  adduced ;  and,  it  may  be  added,  that  the 
distinction  was  received  at  a  very  early  period  into  our  law.  In 
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the  case  of  Haitley,  reported  by  Lord  Stair,  a  person  had  sold 
goods,  and  received  payment  of  the  price,  though,  in  conse- 
quence of  his  fraud  or  fault,  they  were  not  delivered  ;  but,  in  a 
competition,  his  creditor,  who  had  attached  them  by  poinding, 
was  preferred  to  the  buyer.  Even  in  the  case  of  moveables, 
therefore,  the  creditor  using  diligence  does  not  take  them  tan- 
turn  et  taiCy  as  they  stand  in  the  debtor,  that  is,  he  is  not 
responsible  for  the  personal  obligations  of  the  debtor  concerning 
them. 

"  Incorporeal,  and  other  personal  rights,  which  pass  by  assig- 
nation, stood  at  one  time  in  a  different  predicament.     With 
regard  to  them,  the  maxim  assignatus  utitur  jure  auctoris  was 
carried  farther  with  us  than  in  the  civil  law,  from  which  it  was 
borrowed.     The  assignee,  whether  a  purchaser  or  a  creditor, 
was  held  only  procurator  in  rem  suarriy  and,  on  that  footing, 
subject  to  every  exception  maintainable   against  his  cedent. 
But  that  rule,  of  which  Dirleton  doubted  and  Stair  disapproved, 
was  greatly  modified,  if  not  overturned,  by  the  House  of  Lords, 
in  the  case  of  Redfearne,  and  the  bona  fide  assignee  of  an  in- 
corporeal subject,  for  a  price  paid,  placed  in  the  same  situation 
as  the  purchaser  of  a  moveable.     This  decision,  however,  did 
not  touch  the  case  of  a  creditor  adjudging  an  incorporeal  right ; 
and  therefore  in  Gordon  v.  Cheyne,  the   Court,  with  perfect 
consistency,  decided  that  certain  shares  of  the  stock  of  a  ship- 
ping company,  which  a  bankrupt  held  in  trust,  were  not  car- 
ried by  his  sequestration,  the  trust,  though  latent,  affecting  the 
constitution  of  his  right.     It  is  in  vain,  therefore,  for  the  defen- 
ders to  argue,  as  they  have  done,  that  the  decision  in  Gordon 
V.  Cheyne  revived  the  doctrine  of  tantum  et  takj  which  was 
exploded  in  Buchan  and  Farquharson.     It  decided,  that  credi- 
tors adjudging  an  incorporeal  right,  were  not  in  the  same  pre- 
dicament with  bona  fide  purchasers,  but  it  did  not  deprive  them 
of  the  privileges  they  formerly  enjoyed,  and  it  had  no  concern 
vrith  heritable  property  at  all. 

"  On  these  grounds  we  consider  it  clear  that  the  pursuer,  as 
trustee  for  Stewart's  creditors,took  the  heritable  estate  in  which 
the  bankrupt  was  infeft,  subject  to  no  limitation  or  burden 
which  did  not  appear  on  the  face  of  the  records  ;  and  his  move- 
able estate  under  such  conditions  only  as  qualified  his  real 
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right,  but  free  from  all  his  personal  liabilities.  If  Stewart,  there-    snwAHT'e 
fore,  in  terras  of  his  agreement,  was  bound  to  give  Walker  an     ''^"^'* 
heritable  security  over  all  the  lands  of  Hillside,  as  well  as  Hill-    walkkk's 

side  proper,  and  nobody  can  doubt  that  he  was  so  bound,  that 

obligation,  though  e£fcctual  against  himself  and  his  representa- 
tives, is  not  transmitted  against  his  creditors.'^ 

Lord  Craiqie  observed, — "  It  is  a  rule  established  with  us.  Lord  Craigi©. 
beyond  all  memory,  that  there  are  no  equities  in  competitions 
among  creditors.  This  principle  was  adopted,  and  carried  to 
its  fullest  extent,  in  the  case  of  the  Duke  of  Norfolk  in  1 752,  to 
which  reference  has  been  mada  It  has  been  held,  that  vigi- 
lantibus  non  dormientibus  jura  subveniurd;  and  although  no  one 
ought  to  become  hcupletior  aliena  jactura^  yet  in  damno  vitando 
every  one  is  entitled  to  avail  himself  of  the  blunders  of  those 
whose  interests  are  opposed  to  his.  However  clear  and  honest 
the  intentions  of  parties  may  have  been,  yet,  if  the  writings 
used  are  liable  to  objection  in  point  of  form  or  solemnity,  and 
still  more,  if,  as  in  this  case,  they  are  defective  in  the  substan-^ 
tial  parts,  they  are  in  a  competition  held  as  inoperative  and 
null.  In  the  case  of  a  second  security  upon  lands,  even  though 
the  prior  security  has  been  excefpted  in  the  clause  of  warran- 
dice, the  apparently  postponed  creditor  may,  on  the  bankruptcy 
of  the  common  debtor,  plead  any  objection  to  the  prior  security 
that  appears  from  the  face  of  the  writings.  So,  after  a  compe- 
tition has  begun,  a  party  conscious  of  a  defect  in  his  own  right 
may,  by  any  lawful  means,  but  always  without  the  aid  of  the 
bankrupt,  direct  or  indirect,  correct  the  defect  pendente  lite,  so 
as  to  be  preferred  to  his  adversary,  although  formerly  in  a  bet- 
ter situation  than  himself  On  looking  into  the  books  of  author- 
ity and  the  decisions  of  the  Court,  to  be  found  under  the  titles 
of  Competition,  Execution,  and  Writ,  it  will  be  seen  that  the 
most  minute  and  critical  objections,  in  point  of  external  for- 
mality, or  arising  from  the  want  of  proper  and  technical  words 
in  the  instrument,  have  been  sustained.  In  such  circumstances, 
and  notwithstanding  the  most  satisfactory  evidence  of  intention 
to  give  a  right,  the  existence  of  another  deed,  followed  with 
infeftment,  before  the  former  one  has  been  completed,  must 
create  an  undoubted  preference. 

"  These  observations  are  not  disputed  in  the  general  case. 
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«.  ^  delivery  in  the  transfer  of  moveables, — and  the  assignation  or 
Teustbks.  conveyance  first  intimated,  in  personal  rights,  that  is  preferred  ; 
1335  although  before  any  of  these  forms  have  been  gone  through,  an 
obligation  to  dispone,  or  to  make  delivery,  or  to  give  a  valid 
assignation,  can  be  shewn.  Particularly  in  recorded  real  rights, 
if  appearing  in  the  appropriate  register,  unless  fraud  can  be 
proved,  the  entry  in  the  record  is  the  only  evidence  that  can  be 
depended  upon  ;  without  this,  a  form  calculated  to  give  security 
to  creditors  and  purchasers,  would  become  a  snare  to  them. 

**  It  is,  indeed,  in  one  particular  case  only,  that  an  attempt 
has  been,  of  late,  made  to  break  through  the  otherwise  univer- 
sal rule,  and  that  is,  in  the  case  of  adjudications  of  lands ;  as  to 
which  it  has  been  contended,  that  if  the  debtor  has  previously, 
and  bona  fide  engaged  to  make  a  conveyance  of  the  subjects 
adjudged,  this  should  be  held  sufficient,  without  any  actual 
transference  in  the  ordinary  forms  of  law,  to  warrant  a  judg- 
ment in  favour  of  the  party  having  such  imperfect  right ;  and 
this,  iilthough  the  same  right  had  been  in  the  most  formal 
manner  attached  by  adjudication  far  beyond  its  value.  And 
this  principle,  if  admitted  at  all,  would  be  sufficient  to  set  aside 
a  judicial  sale  under  the  bankrupt  statutes,  if  resting  only  on 
adjudications,  or  so  far  as  adjudications  have  been  ranked  on 
the  price  of  the  lands  sold.  The  decree  of  sale  would  not  give 
an  effectual  title  to  the  lands,  unless  the  infeftment  upon  it  had 
been  followed  with  uninterrupted  possession  during  the  pre- 
scriptive period  of  forty  years. 

**  The  recent  decisions  upon  this  subject  have  been  fully 
argued  upon,  and  explained  by  Lord  Corehouse.  But,  at  a 
more  early  period,  there  are  authorities,  it  is  humbly  thought, 
not  less  conclusive.  Thus,  in  the  case  of  base  rights  prior  to 
the  establishment  of  the  registers  for  publication,  a  later  con- 
veyance or  adjudication,  if  followed  by  possession,  was  preferred 
to  the  former  ones,  although  clearly  importing  an  obligation  to 
make  an  effectual  transmission  of  the  right  And  so,  in  the 
case  of  personal  rights  of  lands,  he  who  obtains  the  first  infeft- 
ment, will  be  preferred.  In  these  cases,  although  before  pos- 
session has  followed  in  the  one  case,  or  infeftment  in  the  other, 
the  party  so  situated  may  have  become  acquainted  with  the 
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conveyance  prior  in  date,  still  he  will  be  preferred ;  and  it    Stmwabt  § 
would  be  singular  if  the  result  were  different.    In  the  case  of  a         r. 
prior  conveyance  being  followed  b}^  one  of  a  later  date,  and  this    teiwkm" 
again  accompanied  by  an  adjudication  of  the  same  date,  ob-       ^^^ 
tained  by  a  separate  creditor,  the  second  conveyance,  if  followed 
by  the  first  infeftment,  would  be  preferred  to  the  prior  one ; 
while,  according  to  the  argument  maintained  for  the  defenders, 
the  first  conveyance  would  be  preferred  to  the  decree  of  adju- 
dication, although  entitled  to  rank  pari  passu  with  the  second 
conveyance. 

'^  In  the  same  manner,  an  adjudger,  who  had  gained  an  easy 
victory  over  a  creditor  or  purchaser,  with  a  blundered  infeftr 
ment,  will  after  all  be  obliged  to  yield  to  another  creditor  or 
purchaser  who,  like  the  defenders,  has,  as  to  nine-tenths  of  the 
lands,  no  warrant  at  all. 

''  It  is  not  easy  to  discover  the  grounds  of  such  a  distinction 
as  has  been  suggested.  Our  ancient  apprisings  were  truly  judi- 
cial sales  of  lands,  subject  to  redemption  within  a  certain 
period.  And  although  these  were  followed  by  adjudications, 
which,  by  authority  of  special  enactments,  are  to  be  ranked 
pari  passUy  if  within  a  year  of  the  first  effectual  one,  and  are  in 
some  other  respects  different  from  apprisings,  the  two  rights 
are  in  general  of  the  same  nature,  and  attended  with  the  same 
effects  ;  and  there  is  no  authority,  either  expressed  or  implied, 
for  deciding  that  a  decree  of  adjudication,  prior  or  of  equal 
date,  should  be  postponed  to  an  obligation  to  convey,  however 
correct  in  point  of  form,  if  not  followed  with  infeftment." 

Professor  (now  Baron)  Hume,  in  his  lectures  on  the  title  of 
adjudication,  gives  a  statement  of  the  decisions  upon  the  point 
now  at  issue.     Referring  to  the  case  of  Duncan  v.  Wylie,  7th 
December  1803,  he  says,  that  the  estate  of  a  bankrupt  being 
sequestrated,  the  right  of  the  trustee,  as  adjudger  for  the  credi- 
tors in  general,  was  not  affected  by  a  latent  and  private  deed 
granted  by  the  bankrupt.     This  judgment,  he  observes,  altered 
the  interlocutor  of  the  Lord  Ordinary,  which  proceeded  upon 
the  old  rule,  and  was  meant  to  be  established  for  the  rule  in  all 
&uch  cases  as  should  afterwards  occur.     He  adds,  that  even 
^hen  the  law  was  otherwise  understood,  if  a  person  who  was 
mfeft  should  dispone,  and  the  disponee  should  allow  his  right 
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V.         tors  of  the  disponer  should  adjudge  the  subject,  and  be  pre- 
TRwrrEKs!    viously  infoft,  their  right  would  not  be  liable  to  be  qualified  by 
jgg^        the  personal  right  of  the  disponee.     And  he  refers  to  the  case 
of  Mitchell  v.  Fergusson,  13th  February  1781. 

Lord  Baigray.  LoRD  Balgra Y  obsorved,  — "  Upon  a  most  careful  and  atten- 
tive perusal  of  the  whole  facts  detailed  in  the  record,  it  does 
not  appear  that  fraud  can  be  laid  to  the  charge  of  the  common 
debtor,  neither  can  any  faidt  be  imputed  to  the  lender  or  his 
agents.  It  is  perfectly  clear  to  me,  that  a  proper  and  prescrip- 
tive progress  of  titles  was  submitted  to  consideration,  sufficient 
to  satisfy  any  conveyancer,  and  which  could  not  be  discovered 
as  defective,  without  a  topographical  examination  which  never 
hitherto  has  been  held  as  the  duty  of  any  professional  man. 
What  therefore  has  taken  place,  must  be  viewed  as  having  pro- 
ceeded from  inadvertency  or  mistake.  This  no  doubt  creates 
an  obligation  against  the  common  debtor  to  apply  the  proper 
correction, — but  this  extends  no  further  than  the  parties  imme- 
diately concerned.  Creditors  certainly  cannot  benefit  them- 
selves by  fraud,  but  being  certantes  de  damno  vitandoy  they 
have  been  always  considered  to  be  entitled  to  take  advantage 
of  errors  and  mistakes,  to  the  effect  of  obtaining  a  fair  and 
equal  distribution  of  their  debtor's  effects." 

Lord  Fuiicrton.  LoRD  FuLLERTON  observed, — "  Considering  the  circumstances 
of  this  case ;  in  particular,  that  the  special  security  was  not 
only  stipulated  for,  but  that  all  parties  seem  to  have  acted 
under  the  impression,  that  it  was  actually  granted  at  the  date 
of  the  advance,  I  think  it  would  be  exceedingly  difficult  to  dis- 
tinguish, upon  any  reasonable  principle,  between  the  present 
and  that  numerous  class  of  cases,  respecting  nova  dehita^  in 
which  the  Court  have  sustained  the  securities.  But  I  do  not 
think  it  necessary  to  enter  into  that  inquiry  here.  The  deeds 
under  reduction  were  granted,  not  merely  aflter  or  within  sixty 
days  of  bankruptcy,  but  after  sequestration,  and  after  the 
statutory  confirmation  and  adjudication  in  favour  of  the  trus- 
tee. Such  being  the  case,  and  concurring  as  I  do  entirely  in 
the  preceding  opinion,  both  on  the  subject  of  the  inefficacy  of 
the  alleged  personal  obligation  or  constructive  fraud  in  limiting, 
or  in  any  way  qualifying  the  right  of  the  bankrupt  to  the  pre- 
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juJice  of  his  creditors,  and  on  the  effect  of  the  various  provi-    St«wart'8 
sions  of  the  54  Geo.  III.  c.  137,  I  agree  in  the  general  result,         t.. 
that  the  deeds  challenged  in  this  case  ought  to  be  reduced."  trubtbmi. 


In  the  Opinion  returned  by  Lord  President  Hope  and  Lord 
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MoNCREiFP,  their  Lordships  observed, — "  But  a  second  part  of  Lord  prcsidcn* 
this  case  remains  for  consideration.     The  bond  of  corroboration  MoucrSff.  ^^ 
having  been  granted  after  sequestration,  it  is  maintained,  that 
the  estate  had  passed  by  the  adjudication  to  the  trustee,  though 
he  had  not  got  a  feudal  title,  and  that  the  bankrupt  was  dis- 
abled by  the  bankruptcy  from  doing  any  voluntary  act. 

"  Here  the  principle  of  the  Act  1696  must  be  laid  aside. 
That  Act  applied  equally  to  deeds  after  bankruptcy,  and  within 
sixty  days  preceding  it,  plainly  supposing  that  a  bankrupt 
might  at  common  law  grant  effectual  deeds  after  notour  bank- 
ruptcy. Now,  here  he  has  granted  a  deed,  on  which  infeft- 
ment  has  passed,  which  infeftraent  must  be  effectual,  unless  the 
trustee  can  reduce  it.  But  it  cannot  now  be  said  that  it  is  a 
deed  in  security  of  a  prior  debt ;  if  it  were,  it  would  be  under 
the  Act  1696.     It  must  therefore  bear  another  character. 

"  It  is  the  case,  then,  of  a  deed  granted  for  the  purpose  of 
doing  that  which  the  defender's  constituent  believed,  and  had  a 
right  to  believe,  was  done  at  the  moment  when  he  advanced 
his  money  in  the  year  1823.  It  is  in  implement  of  a  bona  fide 
stipulation,  intrinsic  of  the  contract,  which  the  defender  was 
misled  to  believe  was  implemented  at  the  first.  It  was  not  so 
im|)lemented,  by  the  fault  of  the  bankrupt,  whereby  Mr.  Walker 
and  his  agents  were  directly  deceived. 

"  Here  the  question  arises,  whether  it  is  to  be  held  that  this 
was  done  by  the  fraud  of  the  bankrupt ;  and  it  is  a  very  serious 
question.     Mr.  Stewart  was  bound  to  know  the  titles  by  which 
he  held  the  property  which  he  offered  as  a  security  ;  the  more 
especially,  as  he  ventured  to  act  as  his  own  agent.     But  he  de- 
liberately sends  to  the  defenders'  agents  a  special  description, 
expressly  held  out  as  the  description  of  all  the  lands,  on  the 
estimate  of  which  the  securit}^  had  been  agreed  to  be  taken  ; 
and  then  he  sends  a  charter,  containing  the  same  description 
verhatiTo^  as  the  guide  to  the  agents  in  making  out  the  bond. 
But  the  terms  of  that  title  are  such,  that  no  ordinary  care 
could  have  discovered  that  it  did  not  comprehend  the  whole 
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lands,  aa  composing  the  lands  of  Hillside.  The  deed  is  made 
out  and  deliberately  revised,  and  afterwards  signed  by  him  ; 
and  he  accepts  of  a  loan  of  £10,000,  on  a  security  believed  to 
comprehend  lands  valued  at  £21,000,  when,  in  fact,  it  compre-. 
bended  lands  only  worth  about  £1000.  On  the  other  hand,  it 
appears  that  he  had,  a  few  years  before,  put  his  name  to  deeds 
in  favour  of  his  brother  and  sisters,  in  which  the  distinction  of 
the  titles  was  clearly  marked. 

"  It  would  be  with  great  reluctance,  that  we  should  draw  the 
inference  that,  when  all  this  took  place,  Mr.  Stewart  had  it  pre- 
sent to  his  mind,  that  the  lands  were  held  by  separate  titles, 
and  that  he  deliberately  intended  to  deceive  Mr.  Walker  and 
his  agents.  We  know  that  there  may  be  unaccountable  forget- 
fulness,  and  great  haste  and  rashness  under  difficulties.  But  we 
apprehend,  that  there  is  such  a  thing  as  fraud  in  the  eye  of 
Ieiw,  where  not  only  a  criminal  purpose  could  not  be  shewn, 
but  persons  of  fair  and  liberal  minds,  from  knowledge  of  the 
individual,  may  be  convinced  that  no  such  purpose  could  exist 
That  Mr.  Walker  and  his  agents  were  in  point  of  fact  deceived, 
can  admit  of  no  doubt  That  they  were  naturally,  if  not  neces- 
sarily deceived,  by  the  course  which  the  negotiation  took,  and 
the  positive  acts  of  the  borrower,  seems  to  us  to  be  equally 
clear.  We  were  at  first  under  an  impression  that  all  the  title- 
deeds,  both  of  Hillside  and  of  all  the  other  lands,  had  been  sent 
to  Mr.  Gordon.  But,  on  an  accurate  examination  of  the  re- 
cord, and  of  the  charter  therein  referred  to,  it  is  quite  clear 
that  it  is  not  so,  as  already  explained,  and  whether  it  was  by 
design  or  error  on  the  part  of  Mr.  Stewart  that  the  proper  titles 
were  not  sent,  it  still  operated  as  directly  to  deceive  Mr.  Gor- 
don BS  if  it  were  proved  to  have  been  done  by  positive  intention. 

"  We  are  therefore  constrained  to  come  to  the  conclusion, 
that,  without  necessity  of  holding  that  there  was  a  directly 
fraudulent  purpose,  there  were  acts  sufficient  to  constitute,  as 
to  this  question,  a  fraud  in  the  eye  of  law.  Mr.  Stewart's  readi- 
ness to  grant  the  bond  of  corroboration  may  tend  to  impress 
the  belief,  that  he  had  great  regret  for  the  unjust  effect  which 
his  inconsideration  at  least  had  produced.  But  any  agent  who 
had  done  the  same  thing,  however  pure  he  might  feel  himself 
from  any  purpose  to  mislead,  must  have  answered  for  it  as  for 
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a  legal  fraud.  In  one  word,  if  this  was  merely  an  error,  it  was 
an  error  of  such  a  kind,  that,  in  a  question  like  this,  it  must 
stand  in  the  same  place  with  a  direct  fraud. 

"  When  the  state  of  the  security  actually  given  was  dis- 
covered, no  one  can  doubt  that  there  was  an  obligation  on  Mr. 
Stewart  to  do  whatever  ho  could  to  correct  it.  If  it  had  been 
discovered  at  an  earlier  period,  the  defenders  would  certainly 
have  had  a  good  action  to  compel  him  to  execute  an  additional 
deed,  such  as  that  which  he  did  execute ;  and  he  could  not 
have  resisted  it,  without  rendering  the  case  a  very  clear  one  of 
positive  fraud.  Whatever  view,  therefore,  may  be  taken  of  the 
bond  of  corroboration,  we  have  no  idea  that  Mr.  Stewart  did 
anything  wrong  in  granting  it.  On  the  contrary,  we  think  that 
he  was  bound  to  grant  it,  vcUeat  qtiantuniy  and  to  do  all  that  he 
could  for  the  relief  of  the  defenders.  Whether  he  could  do  it 
effectually  is  a  different  question. 

"  A  mistake  sometimes  enters  into  such  discussions,  as  if  it  were 
impossible  that  the  situation  of  a  creditor  could  be  at  all  altered 
or  improved  after  sequestration.  But  in  various  particulars  the 
law  is  settled  otherwise.  A  creditor  by  heritable  bond,  not 
infefl,  is  entitled  to  take  his  infeftment  after  sequestration  ;  and 
if  he  obtains  it  before  the  trustee  is  infeft,  his  preference  is 
secure.  In  Cormack's  case,  the  infeftment  was  not  taken  till 
after  sequestration ;  and,  what  is  more,  it  was  done  by  the 
voluntary  act  of  the  bankrupt  in  delivering  the  deed.  And 
until  the  last  Bankrupt  Act,  which  made  the  act  of  sequestration 
equivalent  to  an  intimated  assignation,  the  holder  of  an  uuin- 
timated  assignment  could  run  a  race  with  the  trustee  for  the 
first  intimation.  Still  farther,  there  is  a  series  of  cases  esta- 
blbhing  this  point,  that  where  the  bankrupt  grantor  of  a  dis- 
position, on  which  sasine  may  or  may  not  have  passed,  has  not 
been  himself  infeft,  and  where  the  trustee  holding  the  titles 
avoids  infefting  him,  that  he  may  not  validate  the  security, 
though  the  trustee  may  try  to  get  a  title  throwing  the  bankrupt 
out  of  the  progress,  the  creditor  is  entitled  to  run  the  race  with 
him ;  and  if  he  gets  adjudication  and  infeftment  first,  he  will 
be  secure.  This  is  clearly  implied  in  the  case  of  Mitchell  v. 
Vergusson,  13th  February  1781,  though  the  trustee,  having  the 
&Tst  infeftment,  was  preferred.     It  is  implied  also  in  the  case 
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of  Smith  V.  Taylor,  18th  December  1795,  even  holding  that  the 
decision  was  wrong,  the  trustee  having  got  the  first  infeftment : 
and  it  is  implied  in  the  case  of  Buchan  v.  Farquharson,  May  24, 
1797.  The  only  doubt  was,  whether  it  was  competent  to  the 
trustee  to  exclude  the  creditor,  by  getting  the  first  completed 
right. 

"  This  may  not  resolve  the  present  question.  It  only  goes 
thus  far,  that  all  things  are  not  closed  by  the  act  of  sequestra- 
tion, and  that  a  preference,  not  previously  established,  may  be 
made  out  after  it.  We  know  that  it  is  a  rule,  established  on 
sound  principle  and  abundant  authority,  that,  after  bankruptcy, 
the  bankrupt  cannot  give  aid  to  one  creditor  to  complete  a  pre- 
ference by  diligence  which  he  could  not  otherwise  have  com- 
pleted. But  neither  does  this  solve  the  present  question. 
There  may  be  exceptions  even  to  that  rule.  But  the  present 
case  appears  to  us  to  stand  on  diflTerent  grounds.  The  power 
of  disponing  the  lands  remained  in  Mr.  Stewart.  Even  the 
trustee  took  his  posterior  title  from  him  by  disposition.  The 
question  therefore  is.  Whether  the  bond  of  corroboration  can 
be  reduced,  not  as  proceeding  a  non  hahente  potestatem,  but  as 
a  fraud,  in  respect  that  he  was  bound  to  dispone  to  the  trustee  ? 
Was  it,  then,  a  fraud  in  Mr.  Stewart  to  dispone  to  the  defenders, 
in  corroboration  of  his  previous  deed ;  and  can  the  creditors 
maintain  this  reduction  on  the  ground  of  such  a  fraud  com- 
mitted 1 

"  On  the  best  consideration  that  we  can  give  to  the  case,  we 
think  that  it  cannot  be  so  treated.  It  is  not  necessary  to  re- 
vert to  a  principle,  at  one  time  held  in  the  law,  that  all  ad- 
judgers  must  take  the  right  of  their  debtor,  tantum  et  tale,  as 
it  stood  in  his  person.  That  principle,  no  doubt,  has  been 
greatly  modified.  But  it  has  not  yet  been  held,  in  any  case 
that  we  are  aware  of,  that  an  adjudger  is  in  all  respects  in  the 
same  situation  with  an  onerous  purchaser.  On  the  contrary, 
there  is  an  important  distinction  still  firmly  estabhshed,  viz., 
That,  wherever  there  is  fraud,  either  actual  or  legally  construc- 
tive, though  an  onerous  purchaser  would  be  safe,  an  adjudger 
cannot  take  benefit  by  such  fraud. 

"  This  point  of  distinction  is  precisely  explained  by  Mr.  Bell, 
in  a  special  section,  as  an  existing  principle  of  the  law.     And 
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he  delivers  the  essential  proposition  in  these  words  : — *  Against 
creditors,  fraud  has  been  thought  entitled  to  full  effect,  where 
it  is  of  that  kind  which  lawyers  have  distinguished  as  originat- 
ing the  contract,  dans  causam  confractui.  In  all  such  cases, 
creditors,  in  taking  the  benefit  of  the  property,  are  considered 
as  adopting  the  fraud  of  the  bankrupt,  by  which  he  acquired 
the  property  ;' — a  principle,  clearly  comprehending  the  case  of 
his  keeping  the  property  free  of  a  conveyance  or  security,  which, 
but  for  the  fraud,  would  have  affected  it.  Mr.  Bell  confirms 
the  statement  by  many  authorities  ;  and  particularly  by  refer- 
ence to  the  opinion  of  Lord  Braxfield,  in  the  case  of  Thomson 
V.  Armstrong's  Creditors,  November  16,  1786,  which,  indeed, 
though  its  authority  might  be  doubtful  on  any  other  ground, 
was  plainly  a  sound  and  right  decision  on  this  principle.  It 
was  stated  as  the  case  of  a  conveyance  to  an  agent,  with  powers 
to  sell,  and  to  apply  the  proceeds  for  the  grantor's  behoof  The 
disponee  made  up  a  title  by  charter  and  sasine,  leaving  out  the 
qualification ;  he  granted  an  heritable  bond  to  one  of  his  own 
creditors,  and  others  of  them  adjudged.  The  Court  held  the 
statement  to  be  an  averment  of  intrinsic  fraud,  and  found, 
'  that  the  allegation  of  fraud  is  not  relevant  against  the  herita- 
ble creditors,  but  found  that  it  is  competent  against  adjudgers.' 
"  But  we  apprehend,  that,  in  order  to  reach  this  point,  it  is 
not  necessary  that  there  should  be  a  case  established  of  criminal 
intention  to  conamit  a  fraud.  We  do  not  see  that  that  was  re- 
quired in  the  case  of  Thomson  and  Armstrong,  or  in  any  of  the 
other  cases.  But  the  much  later  case  of  Gordon  v.  Cheyne, 
February  5,  1824,  if  it  did  not  sanction  the  more  general  doc- 
trine, that  creditors,  as  adjudgers,  take  the  rights  of  the  bank- 
rupt tanta  et  talia,  can  stand  on  no  other  principle  than  that, 
without  any  positive  intention  to  commit  a  fraud,  it  would  have 
been  a  fraud  in  the  bankrupt  or  his  creditors  to  take  advantage 
of  the  form  in  which  the  right  stood.  Indeed,  the  principle  is 
expressly  laid  down  in  the  interlocutor  of  the  Court, — *  In  re- 
spect the  petitioner,  as  trustee  for  general  creditors,  who  are 

neither  purchasers  nor  special  assignees,  adhere  to  the  Lord 

Ordinary's  interlocutor.' 

"  Many  other  authorities  could  be  referred  to  on  this  point. 
H  depends  on  a  principle,  which  we  imagine  must  be  funda- 
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mental  in  all  law,  that  justice  shall  be  done  between  the  parties 
in  competition.  Here  the  defenders  and  the  other  lenders  gave 
their  money  on  the  faith  of  a  specific  security.  Mr.  Stewart 
either  believed  that  he  had  given  it,  or  there  was  an  intentional 
fraud.  There  is  no  creditor  who  can  say  that  he  contracted 
with  Mr.  Stewart  on  the  faith  of  the  records,  and  that  the  lands 
were  free ;  for  there  was  no  attempt  to  make  another  security 
in  a  different  form  :  that  would  be  a  very  different  case.  And 
the  plain  question  is,  Whether  creditors,  who  followed  solely  the 
personal  credit  of  Mr.  Stewart,  are  entitled  to  take  advantage 
of  that  which,  whether  intentional  or  not,  was  a  legal  fraud, 
whereby  his  titles  continued  disencumbered,  so  as  to  hold  the 
money  of  the  defenders  in  the  common  stock,  while  they  keep 
the  security  on  the  faith  of  which  it  was  given  ?  We  humbly 
think  that  there  is  principle  enough  in  the  law  of  Scotland  to 
determine  this  in  favour  of  the  defenders  ;  and  that  we  trench 
on  no  point,  either  of  the  feudal  or  of  the  bankrupt  law,  in 
holding  that  the  deed,  which  was  in  itself  validly  executed  by 
Mr.  Stewart,  cannot  be  reduced  by  his  creditors  adjudgers  to  any 
such  effect. 

"  The  question  is.  Whether  creditors  can  reduce  the  deed  of 
the  bankrupt,  made  to  give  effect  to  the  true  contract  and  the 
actual  understanding,  on  the  ground  that  it  was  a  fraud  against 
them  for  him  to  grant  it  1  It  was  by  a  fraud  (whether  actual 
or  constructive,  signifies  not)  that  the  right  was  not  made  per- 
fect at  first ;  and,  if  the  creditors  were  to  succeed  in  reducing 
the  deed,  they  must  take  benefit  by  the  fi-aud,  which  the  bank- 
rupt has  endeavoured  to  correct.  We  are  of  opinion,  that  this 
they  are  not  entitled  to  do.  For  we  can  entertain  no  doubt, 
that,  taking  the  facts  of  the  case  as  importing  a  legal  fraud,  it 
was  a  fraud  dans  catisam  contractui ;  inasmuch  as  Mr.  Stewart, 
soliciting  the  loan  upon  the  tender  of  the  special  security  of  the 
whole  lands  in  Dr.  Coventry's  valuation,  laid  the  basis  of  the 
whole  contract  on  the  fulfilment  of  that  tender :  without  it 
there  would  have  been  no  loan.  There  was  no  loan,  except  on 
the  faith  that  the  pledge  had  been  fulfilled. 

"  There  is  a  specialty  in  the  case,  however,  which  ought  not 
to  be  lefl  out  of  sight.  It  appears  from  the  third  article  of  the 
condescendence,  that  there  were  six  parcels  of  lands,  in  which 
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Mr.  Stewart  was  not  infeft,  but  which  he  held  by  personal  right 
But  whatever  may  be  said  with  regard  to  lands  possessed  by 
feudal  title,  we  have  always  understood,  that,  in  personal  rights, 
creditors  must  be  affected  by  the  obligations  of  the  bankrupt 
specially  applicable  to  the  lands.  In  the  case  of  Thomson  and 
Armstrong's  Creditors,  for  instance,  there  would  have  been  no 
question  at  all  if  the  bankrupt  had  not  been  infefb ;  for  the 
conveyance  being  substantially  a  trust,  that  quality  would  have 
affected  all  creditors  ;  and  numberless  other  illustrations  might 
be  given.  In  the  present  case  the  contract  is  so  specific  for  a 
security  over  all  these  lands,  that  although,  whether  through 
fraud  or  error,  it  was  not  granted,  it  must  be  held  that  the 
bankrupt,  continuing  to  possess  the  lands  by  personal  title,  held 
them  subject  to  a  trust  for  the  benefit  of  the  defenders  to  the 
extent  of  their  debt ;  and  the  creditors  cannot  take  these  lands 
without  being  subject  to  that  trust  obligation  which  was  in  Mr. 
Stewart's  person.  In  every  view,  therefore,  we  are  of  opinion, 
that,  even  though  the  Court  should  not  sustain  the  defence 
generally,  the  case  of  these  lands,  held  by  personal  title,  ought 
to  be  separately  disposed  of 
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At  the  advising  of  the  cause,  Lord  Justice-Clerk  Boyle  Lord  Juatice- 
observed, — "If,  then,  neither  the  Statute  1621  nor  the  Statute  ^  ^^^ 
1696  apply,  on  what  other  ground  can  these  deeds  be  chal- 
lenged or  set  aside  'i  and  that  brings  us  to  the  second  question. 
Whether,  under  the  Bankrupt  Statute,  or  at  common  law,  this 
is  a  security  which  is  reducible,  and  from  which  no  fruits  or 
any  profit  can  flow  to  the  party  in  whose  favour  it  is  granted  ? 
Now  I  beg  to  say,  that  notwithstanding  all  the  ability  evinced 
in  the  opinions  signed  by  the  majority  of  the  consulted  Judges, 
I  cannot  get  over  the  diflBculty,  that  where  there  is  no  inter- 
ference with  the  principle  that  regulates  the  security  of  the 
records,  we  cannot,  and  have  no  right  to  give  our  sanction  to  a 
doctrine  that  would  shake  to  their  foundation  the  rights  of 
those  who  have  transacted  with  an  individual  bona  fide.  It  is 
not  compatible  with  my  views  of  the  law  regarding  the  security 
of  the  records,  that  either  under  the  Bankrupt  Statute,  or  upon 
any  principle  of  common  law,  a  personal  creditor,  who  is  not 
protected  by  the  records,  can  take  advantage  of  the  fraud  or 
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culpa  lata  of  the  common  debtor ;  and  although  it  has  been 
said,  that  under  the  act  of  sequestration  the  trustee  (which 
means  the  creditors  for  whom  he  acts)  takes  the  estate  free 
from  those  obstacles  that  would  oppose  themselves  in  the  per- 
son of  the  common  debtor,  and  that  the  principle  of  tantum  et 
tale  does  not  apply  to  such  a  case,  I  must  say,  that  that  is  not 
made  out  to  my  satisfaction  ;  and  that  it  appears  to  me,  from 
the  decisions,  it  can  be  shewn,  that  when  there  is  no  inter- 
ference with  the  security  of  the  records,  and  that  there  was 
culpa  lata,  or  gross  fraud,  the  creditors  are  not  entitled  to  found 
upon  it.  If,  under  the  adjudication  in  favour  of  the  trustee,  a 
title  is  made  up,  and  infeftment  previously  taken  upon  it,  that 
comes  precisely  within  the  right  the  party  has  to  vindicate  his 
preference  founded  upon  the  records.  But  so  long  as  the  right 
stands  under  an  adjudication,  not  made  heritable,  and  not 
entering  the  records,  I  apprehend  that  the  trustee  or  creditors 
cannot  take  benefit  from  the  fraud  of  that  party  whose  act  is 
brought  in  question.  Wherever  a  party  is  secured  by  infeft- 
ment, that  will  be  effectual ;  but  I  do  not  think  that,  where  no 
infeftment  has  been  completed,  the  adjudication  can  compete 
with  the  established  right  or  the  infeftment  of  another  party. 

**  My  Lords,  in  regard  to  what  is  stated,  both  in  the  cases 
for  the  parties,  and  in  the  opinions  of  some  of  the  consulted 
Judges,  as  to  the  effect  of  certain  decisions  which  are  said  not 
to  be  authoritative,  and  to  have  been  subsequently  superseded, 
I  apprehend  that  such  observations  must  be  taken  with  great 
qualification  ;  and  particularly,  in  regard  to  the  dictum  in  the 
report  of  the  case  of  Ross  of  Kerse,  as  to  the  case  of  Thomson, 
it  appears  to  me  that  it  did  not  take  into  view  the  whole  cir- 
cumstances of  Thomson's  case.  For,  on  looking  into  the  case, 
and  keeping  in  remembrance  the  fact,  that  Lord  Braxfield  was 
on  the  Bench  when  it  was  decided,  it  struck  me  as  a  remark- 
able circumstance,  that  if  it  had  been  supposed  the  Court  meant 
to  say  that  the  law  laid  down  in  Thomson's  case  was  funda- 
mentally wrong.  Lord  Braxfield,  who  was  in  his  vigour  at  the 
time,  and  who  was  present  at  that  decision,  should  not  have 
disapproved  of  it ; — to  me,  my  Lords,  it  is  inconceivable  that 
he  would  have  stultified  himself  by  saying  the  judgment  in  the 
case  of  Thomson  was  erroneous  in  point  of  law. 
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"  I  must  say,  therefore,  as  to  these  obiter  dida^  which  are 
founded  on  as  setting  aside  the  whole  doctrine  of  tantum  et  tale^ 
in  reference  to  adjudications,  that  they  rest  on  a  very  slender 
foundation. 

"  In  the  case  of  Mitchell,  the  Court  gave  effect  to  the  plea  of 
the  adjudger  infeft,  and  I  think  that  was  quite  right. 

"  But  I  pray  your  Lordships  to  attend  to  that  case  of  Thom- 
son, where  the  Court  found,  as  their  judgment  expressly  bears, 
that  while  the  allegation  of  fraud  was  not  relevant  against 
heritable  securities  and  infeftments^  it  was  relevant  as  to  the 
creditors  adjudgers.  If  you  look  to  the  report  of  the  case,  and 
what  is  there  stated,  as  observed  on  the  Bench,  it  is  plain  that 
the  Court  were  not  trying  or  deciding  the  question  of  all  cases 
of  adjudications,  even  when  infeftment  followed.  So  far  from 
that,  the  judgment  traces  the  distinction  between  those  infeft 
on  heritable  securities  and  adjudgers  not  infeft.  And,  accord- 
ingly, there  occurs  this  passage  in  the  opinion  of  the  Court, — 
*  The  adjudging  creditors  stand,  however,  in  a  different  predica- 
ment ;  for,  as  it  had  been  found  by  decisions,  which,  for  the 
stability  of  the  law,  ought  not  to  be  departed  from,  they  must 
take  the  right  of  their  debtor  tantum  et  tale,  as  it  was  in  his 
person.'     Nothing  can  be  more  explicit  or  decisive. 

"  We  have  been  referred  to  an  opinion,  said  to  have  been  ex- 
pressed, in  the  case  of  Ross  of  Kerse,  in  these  terms : — *  And  it  was 
observed,  that  what  had  given  occasion  to  so  ample  a  discussion 
was  an  opinion  expressed  on  the  Bench  in  the  case  Thomson 
against  Douglas,  Heron,  and  Company,^  that  '  adjudging  credi- 
tors stand  in  a  diflFerent  predicament  from  disponees,  as  they 
must  take  the  right  of  the  debtor  tantum  et  tale,  as  it  is  in  his 
person,  (Fac.  Coll.  Nov.  15,  1786,)  an  opinion  now  stated  to 
have  been  erroneous.' 

"  Now  I  beg  to  say,  that  although  this  professes  to  state 
what  passed  on  the  Bench  in  the  case  of  Thomson,  when  Lord 
Braxfield  was  one  of  the  Judges,  it  does  not  state  the  distinc- 
tion, as  referred  to  in  that  former  report  between  heritable 
creditors  infeft  and  adjudgers  ;  and  I  must  think  that  the 
remark  in  this  case  of  Ross  is  in  itself  erroneous.  The  decision 
in  the  case  of  Ross  turned  upon  a  totally  different  principle, 
and  did  not  interfere  with  that  of  Thomson.     In  the  same  way. 
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^JJ^'*    in  the  case  of  Wylie,  it  is  said  the  Court  returned  to  the  correct 
view,  where  it  was  decided  that  a  padum  de  retrovendendo, 
contained  in  a  back-bond,  was  merelj  personal,  and  not  eflfectual 
■J^^      against  creditors. 

"  But  we  hare  a  much  later  authority  in  the  case  of  Gordon 
V.  Chejne,  decided  in  1824,  where  it  was  found,  as  stated  in 
the  rubric,  that  in  a  latent  trust  the  claim  of  the  truster  is 
preferable  to  that  of  the  creditors  of  the  trustee  under  a  seques- 
tration.    This  decision  was  pronounced  by  the  First  Division 
in  1824.     My  Lords,  looking  to  the  opinions  in  that  case,  and 
the  judgment,  so  far  from  thinking  from  what  is  there  stated, 
that  the  law  in  the  case  of  Thomson  was  wrong,  I  think  it  is 
conclusive  of  the  contrary,  the  Court  having  there  used  almost 
the  very  same  words  in  their  judgment.     And  really,  from  that 
last  judgment  on  the  point,  I  cannot  find  that  there  is  anything 
to  raise  a  doubt  in  regard  to  the  general  rules  of  law  and  jus- 
tice applicable  to  the  present  case  ;  for  I  ask,  on  what  ground 
could  that  decision  be  right,  if  an  adjudication,  which  has  not 
been  perfected  by  an  infeftment  entered  on  the  records,  can 
put  the  trustee  in  a  better  situation,  or  give  him  a  better  right 
than  that  of  the  person  from  whom  he  has  adjudged  \    As  to 
the  views  and  dicta  thrown  out  in  these  cases  that  T  have  be- 
fore referred  to,  I  see  some  of  them  noticed  by  Mr.  Bell ;  but  I 
must  deny  that  there  is  any  principle  in  them  to  which  I  can 
assent. 

"  To  maintain  that,  by  a  process  of  adjudication,  you  are  to 
place  a  party  in  a  better  situation  than  him  whose  right  is 
adjudged,  is  a  proposition  in  which  I  say  there  is  no  solidity 
whatever.  It  is  contrary  to  every  idea  of  justice  that  I  have 
been  taught,  and  I  think  it  would  be  dangerous  for  your  Lord- 
ships to  throw  out  even  a  doubt  that  would  interfere  with  this 
judgment  in  the  case  of  Gordon.  There  the  Court  were  of 
opinion,  *that  the  principle  of  the  case  of  Redfearn  applied 
exclusively  to  the  case  of  purchasers  founding  on  an  intimated 
assignation,  and  could  not  be  extended  to  a  general  body  of 
creditors  under  a  sequestration,  and  that  the  authority  of  that 
decision  was  not  affected  by  the  subsequent  decision  in  the  case 
of  Macombie.  The  general  body  of  creditors  could  only  take 
the  rights  tantum  et  tale,  as  they  stood  in  the  person  of  the 
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bankrapt/     That  is  the  embodied  opinion  of  the  Court  in  that 
case,  and  I  hold  it  to  settle  the  point. 

"  Is  there  any  one  of  your  Lordships  who  can  for  a  moment 
entertain  a  doubt,  that  if  Mr.  Stewart  had  continued  solvent,  and 
master  of  his  own  property,  and  having  full  power  over  it;  that 
he,  on  this  defect  in  the  security  being  discovered,  could  not 
instantly  have  been  compelled  to  complete  a  sufficient  one  to 
these  defenders,  in  conformity  with  the  admitted  covenant  of 
parties  1    I  apprehend  that  no  one  could  entertain  for  an  instant 
a  contrary  opinion.     It  would  have  been  impossible  to  throw 
the  burden  upon  the  agents  of  the  borrower,  or  to  say  that  they 
were  to  suffer.     He  must  have  been  bound  himself  to  complete 
that  security,  which  he  had  covenanted  and  engaged  to  give. 
But  if  that  was  the  situation  in  which  the  matter  stood  before 
his  bankruptcy,  are  these  parties,  the  pursuers,  under  the  Bank- 
rupt Statute,  entitled  to  say,  that  while  they  take  that  which 
he  had  at  the  time,  yet,  having  done  nothing  to  perfect  their 
right  by  infeftment,  the  bond  of  corroboration  must  be  reduced, 
leaving  the  defenders  the  security  over  the  five  acres,  while 
they,  the  creditors,  take  possession  of  the  ninety  acres  1    I  can- 
not acquiesce  in  such  a  proposition.     If  there  had  been  other 
heritable  creditors  iufeft  in  these  ninety  acres  before  the  defend- 
ers, that  would  have  been  a  different  question,  and  a  matter 
which  we  could  not  have  touched.     But  that  is  not  the  case 
here.     There  are  no  persons  saying  that  they  have  a  right 
under  infeftment  to  these  ninety  acres.     We  have  merely  the 
personal  creditors  founding  on  the  adjudication  to  the  trustee 
not  completed  by  infeftment,  and  I  conceive,  that  upon  every 
principle  of  common  law,  as  well  as  of  equity,  the  securities  in 
favour  of  the  defenders  are  effectual. 

"  If,  therefore,  your  Lordships  of  this  Division  were  in  a 
capacity  to  pronounce  a  judgment,  which  we,  however,  are  not, 
the  opinion  of  the  majority  of  the  Judges  being  against  that 
view,  I  should  have  submitted  to  your  Lordships,  that  you 
should  pronounce  a  judgment  on  the  special  grounds  I  have 
stated,  finding,  in  feet,  that  as  the  pursuer,  for  behoof  of  the 
personal  creditors  of  Mr.  Stewart,  is  not,  under  the  circumstances 
of  the  case,  entitled  to  reap  any  fruits  from  this  action,  it  is 
unnecessary  to  decern  in  the  conclusions  of  reduction.     For  I 
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cannot  consider  it  as  consistent  with  the  principles  of  eternal 
justice,  that,  in  a  case  where  no  man  can  entertain  a  doubt  of 
what  was  actum  et  tractatum^  when  the  securities  were  stipu- 
lated for,  and  meant  and  believed  to  have  been  given,  any 
person,  coming  in  right  of  the  borrower,  can  take  advantage  of 
his  culpa  lata!^ 
Lord  Gieniee.  LoKD  Glbnleb  obscrvcd, — "  But  the  Creditors  say  that  the 
right  here  was  granted  after  sequestration.  Still  they  must, 
nevertheless,  stand  in  the  same  situation  in  which  they  were 
before  it  was  granted.  No  doubt  Mr.  Stewart  could  do  nothing 
to  better  the  right  of  the  defenders ;  but  if  they  could,  in 
respect  of  their  prior  right,  have  opposed  the  trustee,  had  he 
been  adjudging  the  lands,  then  the  trustee  would  have  no 
interest  to  reduce  the  bond  of  corroboration.  Then  on  this,  on 
the  whole,  I  agree  with  your  Lordship  in  the  views  you  have 
expressed.  It  appears  to  me  that  there  is  a  mistake  on  both 
sides,  and  particularly  on  the  part  of  the  pursuer,  as  to  the  true 
nature  of  the  doctrine  of  tantum  et  tale.  It  is  argued  as  if,  in 
the  case  of  Thomson,  it  had  been  held  that  the  general  credi- 
tors were  in  the  situation  of  having  incurred  a  passive  title,  and 
that  it  could  meet  extrinsic  claims.  I  am  persuaded  that  there 
was  no  idea  of  that  in  the  minds  of  the  Judges  at  the  time. 
The  principle  seems  to  be  this,  that  where  the  objection  attaches 
to  and  affects  the  title  of  the  bankrupt,  where  it  actually  cor- 
rupts and  taints  his  own  title,  although  it  is  not  to  be  listened 
to  in  a  question  with  a  completed  infeftment,  yet  in  regard  to 
questions  with  the  general  creditors  taking  the  bankrupt's  right 
as  it  stood  in  his  person,  it  may  affect  them,  although  the  quali- 
fication does  not  enter  the  record.  In  that  view,  I  see  nothing 
against  the  doctrine. 

"  In  the  case  of  Ross  of  Kerse,  there  was  no  allegation  of  the 
title  of  the  bankrupt,  whose  right  was  adjudged,  in  itself  being 
bad.  But  it  was  said,  that  if  he  granted  such  and  such  a  bond, 
he  would  incur  an  irritancy.  The  answer  made  was,  that  it  is 
not  a  cause  of  absolute  vitiosity  in  his  title — it  is  merely  a  cause 
for  setting  aside  the  right  on  separate  and  extraneous  grounds. 

"  In  the  same  way,  in  the  case  of  Wylie  v.  Duncan,  there  was 
no  vitiosity  alleged  in  the  bankrupt's  title.  The  bankrupt  held 
the  right  just  as  was  intended,  and  had  merely  given  a  personal 
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back-bood,  which  could  not  be  good  against  creditors,  although 
the  doctrine  of  tantum  et  tale  were  admitted.  It  is  said  these 
are  all  departures  from  the  doctrine  laid  down  in  Thomson's 
case  ;  but  they  are  not  so,  unless  that  case  be  misunderstood,  so 
as  to  hold  it  laying  down  that  the  personal  creditors  are  liable 
to  every  claim  whatever  against  the  bankrupt,  which  it  never 
meant  to  do  ;  and  I  think  the  objection  to  the  doctrine  of  tan- 
tum et  tale  has  been  misapplied  here  by  the  trustee.  As  to 
how  far  this  case  can  be  assimilated  to  that  of  Thomson,  it  is  a 
diflferent  question.  The  character  of  the  facts  in  Thomson's 
case  seems  to  me  not  to  be  very  different  from  the  present — 
the  facts  of  which  are  undeniable,  although  their  character  be 
viewed  differently  by  the  different  Judges.  Some  of  them 
think  that  Mr.  Stewart  was  only  under  an  obligation  to  grant 
the  security  ;  but  that  is  not,  in  my  mind,  the  correct  view. 
He  had  not  only  promised  to  give,  but  actually  represented 
himself  as  having  given,  the  security,  and,  by  his  own  conduct, 
led  these  creditors  to  believe  that  they  had  got  right  to  the 
whole  ninety-five  acres  under  their  original  bond.  That  was 
the  true  state  of  the  case  ;  that,  by  his  own  act  and  deed,  this 
limited  and  vitious  title  was  given,  but  firmly  relied  on  by  the 
lenders,  as  having  been  effectual  over  the  whole  of  the  lands. 
I  agree  in  the  opinion,  that,  ab  initio,  there  was  no  machinatio 
to  deceive ;  but  the  question  is.  Whether,  by  his  tortuous  act, 
he  misrepresented  what  was  done,  and  led  the  lender  to  believe 
he  had  got  the  security  ?    As  to  this  I  have  no  doubt  at  all. 

"  Supposing,  in  Thomson's  case,  all  had  been  adjudgers,  I  do 
not  see  it  would  have  made  any  difference.  The  opinions  there 
go  merely  on  the  fact  of  an  omission  of  the  trustee  to  insert  the 
clause  qualifying  his  right  in  the  charter  of  resignation.  Now, 
in  that  view,  where  is  the  great  difference  between  that  and 
the  present  1  Why,  really,  I  think,  in  principle  at  least,  they 
seem  very  nearly  connected.  I  doubt  if  there  was  held  there 
to  have  been  any  machinatio  to  deceive  ah  initioy  but  it  was 
considered  enough  to  say  that  the  title  sought  to  be  adjudged 
was  tortuously  held,  and  contrary  to  what  the  true  state  ought 
to  have  been. 

"  In  regard  to  the  act  of  sequestration,  I  am  not  aware  that 
it  is  to  be  understood  as  giving  any  supereminent  right  to  the 
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trustee,  to  what  would  have  arisen  from  an  ordinary  adjudica- 
tion by  creditors.  Then  if  there  had  been  no  sequestration  at 
all  here,  but  merely  adjudgers,  would  the  authority  and  prin- 
ciple of  Thomson's  case  not  apply  ?  If  an  adjudication  only 
had  been  raised,  that  moment  the  creditor  in  this  bond  would 
have  become  alarmed,  and  found  out  what  had  happened,  that 
they  had  not  got  the  full  security  ;  they  would  have  opposed 
the  adjudication,  and  decree  would  only  have  been  pronounced, 
reserving  objections  contra  executionem,  and  then  the  creditor 
in  the  bond  would  have  been  heard,  and  would  have  prevailed, 
although,  if  he  had  taken  no  steps,  and  allowed  the  adjudgers 
to  be  infeft  before  him,  he  would  have  been  excluded.  If  in- 
feftment  had  followed  in  favour  of  the  trustee  here,  the  case 
would  have  been  altered.  But  when  there  is  no  such  infeft- 
ment,  is  this  act  of  adjudication  to  run  a  muck  against  all 
creditors  1  Is  it  reasonable  to  say  that  the  act  of  sequestration 
is  to  take  away  what,  but  for  the  sequestration,  these  defenders 
would  have  got  ? 

"  The  29th  section  of  the  Statute  bears,  in  explicit  terms, 
that  the  adjudication  shall  convey  every  right,  title,  and  interest, 
which  was  formerly  in  the  banknipt,  to  be  now  in  the  trustee  ; 
and  at  the  close  of  the  section,  it  is  expressly  declared,  that  if 
the  bankrupt's  title  happens  to  be  entailed,  or  otherwise  of  a 
limited  nature,  the  conveyance  to  be  executed  by  him,  or  the 
decree  of  adjudication  obtained  by  the  trustee,  shall  only  be 
understood  to  carry  that  right  and  interest  in  the  estate  which 
the  bankrupt  himself  has,  and  no  farther.  This  is  very  like  a 
reservation  of  all  objections  to  an  adjudication  contra  execu- 
tionemy  and,  of  course,  reserving  the  creditors'  claims  of  prefer- 
ence. I  cannot  conceive  the  Statute  to  give  a  stronger  eflFect. 
In  the  case  of  Wauchope  v.  Duke  of  Roxburgh's  Trustees,  cer- 
tain lands  were  not  specially  included  in  Duke  John's  trust- 
deed,  and  Duke  William  took  them  up.  His  creditors  were 
leading  adjudications,  when  Wauchope  raised  an  action,  claim- 
ing them  as  Duke  John's  lands,  and  objecting  to  the  adjudica- 
tions ;  decree  was  given,  reserving  all  objections  contra  ececu- 
tionem.  Afterwards  Wauchope  succeeded  in  his  claim.  Now, 
suppose  these  facts  to  have  occurred  in  the  case  of  a  trader, 
would  a  sequestration  have  at  once  extinguished  Wauchope's 
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interest,  claiming  as  Duke  John's  trustee  ?     I  rather  think  not.    Stewart's 
On  the  whole  matter  I  concur  in  the  opinion  just  delivered,         r. 
that  the  reduction  should  be  dismissed,  on  the  ground  that     tbumSb. 
there  is  no  sufficient  interest  in  the  trustee.  T^^T" 

"  I  forgot  to  notice  one*  point,  viz.,  the  difference  between 
the  lands  in  which  Mr.  Stewart  was  infeft,  and  those  in  which  he 
was  not  infeft,  in  regard  to  which  last  the  objection  foimded  on 
the  doctrine  of  tantum  et  tale  applies  very  strongly." 

Lord  Cringlbtib  observed, — "  I  confess  that  I  agree  with  Lord  Crmgietie. 
the  majority  of  the  Judges  who  have  given  us  their  opinions. 
I  caimot  see  how  this  act  and  deed  of  Mr.  Stewart  can  give  the 
smallest  preference  to  the  defenders.     Whether  they  have  any 
preference  aliunde  is  another  question.     Suppose  the  trustee 
had  got  himself  infeft  before  the  infeftment  of  these  other 
parties,  he  would  have  been  successful  beyond  all  doubt.     But 
if  so,  I  do  not  see  that  what  Mr.  Stewart  did  after  his  bank- 
ruptcy can  have  the  least  effect  in  depriving  the  trustee  of  his 
preference.     I  think  the  Bankrupt  Act  is  express  upon  this 
point,  and  declares,  in  totidem  verbis^  that  a  bankrupt  cannot 
do  a  single  act  after  his  bankruptcy  to  affect  his  general  credi- 
tors.    His  hands  are  tied  up,  and  the  estate  is  carried  to  the 
trustee  by  the  act  of  sequestration,  beyond  the  control  or  power 
of  the  bankrupt.     The  trustee  here  obtained  a  special  adjudi- 
cation, and  he  was  certainly  entitled  to  go  on  and  get  himself 
infeft^     In  a  competition  among  creditors,  every  one  is  entitled 
to  ameliorate  his  condition  if  he  can  ;  but  this  must  be  done 
without  any  assistance  from  the  bankrupt.     An  adjudger  is 
entitled  to  the  benefit  of  litigiosity,  which  inhibits  the  debtor 
from  doing  any  deed  to  prejudge  the  right  of  the  adjudger  to 
complete  his  right,  if  he  do  so  without  such  delay  as  the  law 
considers  to  place  him  in  mora.     At  common  law,  therefore, 
independent  of  the  Bankrupt  Statute,  the  pursuer  was  entitled 
to  infeft  himself  on  his  adjudication,  and  could  not  be  prevented 
nor  prejudged  by  any  voluntary  act  of  Mr.  Stewart.     But  how 
was  he  defeated  ?  Why,  by  these  other  parties  proceeding  con- 
trary, as  I  apprehend,  to  the  common  principles  of  litigiosity 
and  of  law.     From  the  moment  the  sequestra  ion  was  awarded, 
all  Mr.  Stewart's  writings  and  title-deeds  fell  by  law  to  be  under 
the  charge  of  the  trustee,  for  behoof  of  the  creditors  at  large. 
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But  what  takes  place  here  ?  Mr.  Gordon,  the  agent  for  the 
defenders,  obtains  wrongous  access  to  them,  passes  an  infeft- 
ment  in  favour  of  Mr.  Stewart,  and  prevails  on  him  to  grant  the 
deed  under  reduction.  It  is  quite  clear,  that  if  there  is  any 
foundation  for  the  claim  of  preference  of  the  defenders,  such 
claim  must  rest  on  grounds  quite  independent  of  the  security 
given  by  Mr.  Stewart  after  bankruptcy,  which  must  be  set  aside. 
It  will  be  observed,  that  another  creditor  (a  person  of  the  name 
of  Brown)  advanced  to  Mr.  Stewart  money  on  precisely  the  same 
security  with  Walker,  while  he  should  have  got  the  same  sort 
of  security  as  was  expected  by  Walker.  Now,  would  it  not  be 
highly  absurd  and  unjust,  if  Mr.  Stewart  could,  by  any  deed 
after  sequestration,  prefer  the  one  of  them  to  the  other,  when 
both  were  in  pari  casu  in  lending  their  money,  and  stipulating 
for  security  1 

"  If  there  be  anything  like  a  separate  right  in  the  person  of 
the  defenders,  what  is  to  hinder  them  from  claiming  under  the 
sequestration  ?  If  they  have  such  right,  they  will  get  the 
benefit  of  it  there  ;  but  if  they  have  not,  I  have  no  notion  that 
they  can  get  it  through  the  deed  of  Mr.  Stewart. 

"  I  think  there  was  considerable  negligence  on  the  part  of 
these  creditors,  the  defenders ;  for  when  they  saw  that  the 
description  of  the  lands  did  not  comprehend  all  that  was  con- 
tained in  Dr.  Coventry's  valuation,  they  should  have  asked  the 
question  at  Mr.  Stewart  how  this  had  happened  ;  and  if  the 
question  had^been  asked,  I^suppose  he  would  have  answered  it 
at  once.  Then,  again,  a  search  of  encumbrances  was  furnished, 
which  might  have  shewn  them  the  mistake.  We  have  not  seen 
that  search.  What  does  it  contain  1  Is  it  limited  to  Hillside 
proper,  or  what  lands  does  it  embrace  ?  Stewart  may  have  been 
much  to  blame,  but  I  think  there  was  also  considerable  remiss- 
ness on  the  part  of  the  lenders.  Supposing  it  was  owing  to 
negligence  that  the  deeds  were  not  complete,  what  does  negli- 
gence amount  to  more  than  an  obligation  ?  I  think  that  Stewart, 
after  the  sequestration,  was  fettered,  and  could  not  grant  such 
deeds. 

"  But  what,  after  all,  even  at  the  most,  do  the  circumstances 
constitute  more  than  obligation  to  grant  a  deed  1  They  go  no 
farther.     Now,  suppose  there  had  been  such  an  obligation  five 
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years  ago  by  Mr.  Stewart — but  he  does  not  fulfil  the  obligation    Btbwaet's 
tai  within  sixty  days  of  his  bankruptcy — would  that  have         T" 
done  ?     I  think  it  would  not.     Upon  the  whole,  I  agree  with     t^^^ 
the  majority  of  the  Judges,  that  the  deeds  must  be  reduced."  -j^^ 

Lord  Meadowbank  observed, — "  When  the  case  originally  Lord  Meadow- 
came  before  the  Court,  I  entertained  the  same  opinion  as  Lord  ^^^' 
Cringletie  ;  but  now  my  opinion  has  been  changed,  and  I  con- 
cur with  that  which  has  been  expressed  by  your  Lordship ; 
and  as  I  have  nothing  to  state  which  has  not  been  noticed,  I 
need  not  say  more/' 

The  Court  Found,  "  That  the  defender  had  not  produced  a  Jodoment. 
title  sufficient  to  exclude  the  action  ;  and  reduced  and  decerned  ^^    ' 
in  terms  of  the  libel." 

The  defender  having  appealed  to  the  House  of  Lords,  "  It  Judomkht. 
was  Ordered  and  Adjudged  that  the  Appeal  be  dismissed,  and  ApS^io,i88^ 
the  Interlocutor  therein  complained  of  be  affirmed." 

Lord  Brougham  observed, — "  Much  of  the  argument  in  this  Opnaww. 
case  seems  to  have  been  rested  on  the  analogy  of  our  equitable 
estates  in  England ;  but  the  Scotch  law  holds  no  resemblance 
now  with  the  law  of  England  in  this  particular,  though  both 
systems  had  one  common  original.  Our  equitable  titles  are 
peculiar  to  our  jurisprudence.  An  agreement  to  convey  an 
estate  for  a  valuable  consideration  executed  is  with  us,  to  all 
substantial  purposes,  a  conveyance  which  vests  the  property  in 
the  purchaser,  although,  to  obtain  his  full  rights,  he  must  resort 
to  oae  Court,  and  demean  himself  as  a  suitor  according  to  one 
set  of  rules,  and  not  another.  Whatever  is  covenanted  to  be 
done  is  held  in  equity  as  done,  so  that  a  title  by  mere  agree- 
ment is  quite  as  paramount  to  any  subsequent  encumbrance,  or 
other  puisne  title,  as  a  legal  conveyance. 

"  This  is  not  the  law  of  Scotland.  Upon  feudal  principles, 
the  party  who  first  perfects  his  title  by  sasine  (and  since  the 
Act  1617,  by  registration  also  of  his  sasine)  is  preferred  to  him, 
who,  at  the  prior  time,  may  have  paid  his  money  on  an  agree- 
ment or  obligation.  Land  is  only  afl'ected  by  the  Scotch  and 
the  feudal  law  in  a  certain  way.     Any  other  mode  of  convey- 
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iDg  it,  or  burdening  it,  is  as  inept  and  as  inefficient  as  a  sale  or 
mortgage  by  parole  would  be  by  us.  If  here  a  man  gave  his 
money  on  a  parole  conveyance  or  mortgage,  he  would  of  course 
be  cut  out  by  one  who,  the  next  month,  got  a  mortgage  or  con- 
veyance, or  even  an  equitable  title,  by  a  written  agreement 
from  the  same  proprietor  to  the  same  lands.  This  might  be  a 
hardship,  and  it  is  exactly  the  same  kind  of  hardship  which 
may  happen  in  Scotland,  and  which  has  happened  here,  with 
this  only  diflference,  that  in  Scotland  writing  may  be  as  ineffi- 
cient to  affect  the  land  as  parole  is  here.  This  consideration, 
too,  is  an  answer  to  the  argument,  that  the  trustee  takes  the 
estate  of  the  bankrupt  tantum  et  tale.  He  does  so,  and  the 
estate  was  not  affected  in  the  bankrupt's  hands  by  the  personal 
obhgations,  which  were  sufficiently  vaUd  and  binding  against 
the  bankrupt.  Between  the  bankrupt  and  the  trustee  there 
can  be  no  privity  such  as  to  affect  the  latter  with  any  personal 
obUgation  incurred  by  the  former ;  and  the  land  not  being 
affected  by  such  obligations,  the  trustee  taking  it  tantum  et  tale, 
takes  it  discharged  of  any  real  burden.  As  to  the  Enghsh 
law,  it  may  be  farther  observed,  that  even  we  allow  some  far- 
ther nicety,  oftentimes  working  great  injustice  to  creditors. 
He  who,  posterior  tempore,  obtains  a  legal  title  to  an  estate 
covered  with  real  securities,  will,  by  obtaining  a  prior  equity, 
defeat  one  who  lent  his  money  on  an  equitable  title  only 
between  the  date  of  the  two  titles  that  now  unite  in  the  same 
person  ;  so  that  one  who  has  lent  his  money  this  year  may  be 
defeated,  or,  as  it  is  very  expressly  termed,  squeezed  out  by 
one  who  has  only  advanced  money  on  the  same  estate  a  year 
after. 

"  The  rigorous  administration  of  the  feudal  principles  in 
Scotland  can  work  no  greater  hardship  than  this ;  and  the 
consideration  of  such  topics  is  only  important  in  such  a  case,  as 
affecting  the  question  of  costs.  I  am  of  opinion  that  none 
should  be  given  here  or  below  ;  and  with  the  exception,  there- 
fore, of  the  order  of  the  Court  of  Session  as  to  expenses,  I  now 
move  your  Lordships  to  affirm  the  interlocutors  complained  of.'' 
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Where  the  Heir  of  Investiture  neglects  a  Recorded  Personal  Deed  of 
Entail,  and  vwkes  up  a  fee-simple  titles  neither  his  fieritahle  credi- 
tors infeft,  nor  his  personal  creditors  adjudging,  vrill  be  affected  by 
the  Entail 

DOUGLAS  V,  ADJUDGING  CREDITORS  OF  KELHEAD. 

Sir  William  Douglas  of  Kelhead,  in  1 705,  bound  himself  Feb.  21,  i766. 
in  his  contract  of  marriage  to  provide  the  estate  of  Kelhead  in  Nabbative. 
favour  of  himself  and  the  heirs-male  of  the  marriage.  Upon 
the  procuratory  contained  in  the  contract,  Sir  William  resigned, 
and  was  infeft  on  a  charter  of  resignation  from  the  superior. 
In  1 724  he  executed  a  strict  entail  of  the  lands  of  Kelhead, 
which  was  recorded  in  the  Register  of  Tailzies,  but  no  infeft- 
ment  followed  upon  it.  Upon  Sir  William's  death  his  son  was 
ser\'ed  heir  in  general  to  him.  He  was  also  served  heir  of  pro- 
vision under  his  father's  contract  of  marriage.  The  personal 
right  under  the  contract  of  marriage,  which  was  thereby  vested 
in  him,  he  assigned  to  a  trustee,  by  whom  he  was  charged  to 
enter  heir  to  his  father.  Sir  John  having  renounced,  the  trus- 
tee obtained  a  decree  cognitionis  causa,  and  thereafter  a  decree 
of  adjudication  of  the  estate  of  Kelhead  in  implement  of  the 
marriage-contract.  This  title  was  then  conveyed  by  the  trustee 
to  Sir  John,  who,  upon  that  title,  brought  a  reduction  of  the 
entail  1 724,  on  the  ground  that  his  father  had  no  power  to  lay 
the  estate  of  Kelhead,  which  had  been  provided  to  the  heirs  of 
the  marriage,  under  the  fetters  of  an  entail.  Having  obtained 
decree  in  this  action,  he  then  expede  a  charter  upon  the  decree 
of  adjudication,  and  was  thereupon  infeft  in  fee-simple  in  the 
estate  of  Kelhead. 

A  process  of  ranking  and  sale  of  the  estate  was  thereafter 
brought  in  the  lifetime  of  Sir  John  at  the  instance  of  his  credi- 
tors, some  of  whom  were  heritable  creditors  infeft,  and  others 
were  personal  creditors,  who  had  adjudged.  Captain  Douglas, 
the  eldest  son  of  Sir  John,  objected  to  the  sale,  on  the  ground 
that  his  &ther,  by  serving  heir  to  Sir  William,  had  incurred  a 
general  representation  of  him,  and  was  thereby  barred  from 
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Douglas     reducing  the  entail  executed  by  him  in  1 724 ;  and  that  he  him- 
ADJUDawa    Self  being  a  minor  when  the  decree  reducing  the  entail  was 

KttHKAD.^'  obtained  and  undefended  in  the  action,  he  could  not  be  hurt  by 
that  decree,  except  in  so  far  as  it  was  well  founded  in  law.  It 
was  answered  for  the  creditors,  that  supposing  the  decree  of 
reduction  were  taken  out  of  the  way,  the  setting  up  of  the  entail 
could  not  aflfect  their  debts,  because  the  feudal  right  of  the 
estate  was  vested  in  Sir  John  as  a  fee-simple  without  any  fet- 
ters or  limitations  whatever  ;  and  the  estate  was  therefore 
liable  for  the  payment  of  every  debt  which  was  good  against  Sir 
John  personally. 

On  December  15,  1764,  the  Lords  sustained  the  defence, 
that  the  irritant  and  resolutive  clauses  were  not  inserted  in  the 
right  and  infeftment  on  which  Sir  John  Douglas  enjoyed  the 
estate  of  Kelhead.  Against  this  interlocutor,  in  so  far  as  it 
sustained  the  claim  of  the  personal  creditors  of  Sir  John,  his 
son  reclaimed  ;  but  he  acquiesced  in  it,  in  so  far  as  it  sustained 
the  claims  of  the  heritable  creditors. 

abgumwt  Pleaded  for  Captain  Douglas. — As  to  the  heritable  credi- 

DouoLAs.  tors,  it  is  admitted  that  the  defence  sustained  by  the  interlocu- 
tor is  good.  Sir  John  having  been  infeft  in  fee-simple,  and  the 
heritable  creditors  having  contracted  upon  the  faith  of  the 
records,  they  are  safe.  But  there  is  a  great  distinction  between 
them  and  the  adjudging  creditors,  who  lent  their  money  upon 
personal  bonds  ;  and  they  therefore  cannot  be  said  to  have 
contracted  upon  the  faith  of  the  records. 

The  sole  question  now  at  issue  is, — Whether,  where  a  party 
neglecting  a  deed  of  entail  makes  up  his  titles  to  an  estate  in  fee- 
simple,  the  adjudication  of  his  creditors  will  be  eflFectual  against 
the  next  heir  of  entail  ?  In  this  question  every  one  is  concerned 
who  has  any  personal  right  or  claim  to  a  land  estate,  whether 
by  deed  of  entail,  contract  of  marriage,  or  any  other  deeds. 

Purchasers  or  creditors  by  heritable  bonds  are,  for  the  benefit 
of  commerce,  secured  as  having  contracted  upon  the  faith  of  the 
records.  But  there  is  no  law,  nor  any  favour  of  commerce,  that 
ought  to  give  the  same  security  to  creditors  lending  their 
money  upon  personal  bonds,  and  afterwards  adjudging  for  pay- 
ment of  their  debts. 
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Every  creditor  who  attaches  a  subject  of  his  debtor  for  pay-     Douglas 
ment  of  his  debt  must  take  it  tantum  et  tale  as  it  stood  in  his    adjudoino 
person,  that  is,  burdened  with  every  quality  and  condition,  ^k^^d!" 
and  liable  to  every  ground  of  challenge  or  eviction  to  which  it 
was  hable  in  the  person  of  the  debtor.     A  creditor  cannot  be 
in  a  better  condition  than  his  debtor  was  ;  and  so  any  one  who 
had  any  claim  upon  the  subject  attached  cannot  be  cut  out  of 
it  by  the  accident  of  its  being  carried  oflf  by  the  diligence  of  a 
creditor.     This  rule  obtains  in  moveables.    A  debt  arrested 
by  a  creditor  is  subject  to  every  quality  and  exception  to  which 
it  was  liable  in  the  person  of  the  debtor.     It  is  true  that  the 
subject  in  the  present  case  is  heritable.     But  the  law  is  the 
same  both  as  to  heritable  and  moveable  subjects,  except  where 
the  security  of  the  records  is  concerned. 

The  records  were  introduced  for  the  security  of  purchasers 
or  creditors  by  heritable  bonds.  They  can  secure  those  only 
who  give  their  money  for  land.  This  a  man  does  where  he 
purchases  the  property  of  an  estate,  or  takes  an  heritable  bond 
over  it.  But  a  man  who  gives  his  money  upon  a  personal  bond 
does  not  do  this.  He  gets  no  more  for  his  money  than  the 
promise  of  the  debtor  to  repay  it ;  and  his  adjudication  after- 
wards is  no  contract  upon  the  faith  of  the  records,  nor  any 
contract  at  all,  but  a  thing  of  necessity,  which  he  does  in  order 
to  operate  his  payment. 

As  the  adjudgers  in  the  present  case,  therefore,  cannot  be  in 
a  better  condition  than  their  debtor,  they  cannot  compete  with 
the  heir  of  entail  ;  and  as  they  are  not  infeft,  but  have  only  by 
their  adjudication  a  personal  right  to  the  estate,  they  cannot 
compete  with  him  who  has  a  prior  and  preferable  personal  right 
to  it 

Pleaded  for  the  Adjudgers. — There  is  no  foundation  in  argument  por 
law  for  the  distinction  contended  for  between  heritable  credi- 
tors infeft  and  personal  creditors  adjudging.  The  intention  of 
the  Records  is  to  ascertain  arid  publish  the  nature  and  qualities 
of  all  land  rights,  in  order  to  give  security  to  creditors  and  pur- 
chasers. The  principle  of  the  common  law  is  Resoluto  jure 
dantis,  resoltitxtr  jure  accipientt^.  Upon  this  principle  no  dis- 
tinction would  lie  between  a  voluntary  infeftment  in  security  of 
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DouoLAfl      debt,  and  an  adjudication  in  security  and  payment  of  debt.    The 
Adjudowo    former  as  well  as  the  latter  could  only  aflFect  the  estate  tantum 
^HEAj)!*'  ^i  io^  as  it  was  in  the  person  of  the  granter.     If  the  title, 
yj^       therefore,  of  the  debtor  is  reduced,  the  subaltern  conveyances, 
whether  legal  or  conventional,  must  fall  to  the  ground.     It  is 
from  the  force  of  Statute  alone  that,  in  so  many  instances,  the 
right  of  the  granter  may  be  resolved,  and  yet  the  subaltern 
rights  derived  from  him  for  just  and  onerous  causes  will  sub- 
sist.    Hence  the  security  which  creditors  and  purchasers  enjoy 
by  the  establishment  of  the  public  Records.     The  Statute  law 
for  the  security  of  commerce  has  enacted.  That  the  nature  and 
extent  of  the  author's  title  shall  only  be  ascertained  by  his 
infeftment  appearing  upon  the  public  Records, 

The  only  title  of  Sir  John  which  appeared  upon  record  was  a 
fee-simple  title.  Upon  that  title  his  creditors  lent  him  money. 
Some  of  them  were  infeft,  others  adjudged  in  security  of  their 
debts  ;  but  all  of  them  contracted  with  him,  and  trusted  their 
money  upon  the  faith  of  his  infeftment  in  the  estate,  as  appear- 
ing from  the  public  Records.  Personal  creditors  contracting 
with  an  heir  of  entail,  who  has  made  up  titles  to  the  estate 
without  engrossing  the  irritant  and  resolutive  clauses,  or  where 
the  entail  itself  has  been  neglected  to  be  recorded,  may  recover 
their  debts  out  of  the  estate  by  the  due  course  of  legal  diligence. 
This  they  may  do  even  although  the  requisites  which  had  at 
first  been  omitted  should  afterwards  be  complied  with.  For 
the  law  looks  to  the  situation  of  the  estate  at  the  time  the 
creditors  lent  their  money,  and  holds,  that  a  creditor  lending 
his  money  to  a  person  standing  infeft  in  an  estate  in  fee-simple, 
or  before  the  tailzie  is  recorded,  contracts  with  that  person 
upon  the  faith  of  the  public  Records,  as  much  as  he  who  lends 
his  money  to  him  upon  an  heritable  bond  and  infeftment.  If  the 
last  is  secured  in  his  real  right  against  the  challenge  of  an  after 
heir  of  entail,  so  also  must  the  former  be  secure  in  the  legal 
effect  and  operation  of  his  personal  debt  upon  an  estate  which 
stood  vested  in  his  debtor  in  fee-simple  at  the  time  of  the  con- 
tract. A  contrary  doctrine  would  lead  to  consequences  more 
pernicious  to  the  commerce  and  credit  of  the  country  than  any 
that  have  yet  been  felt  from  the  law  of  entails.  It  would 
indeed  open  a  strange  scene  of  iniquity  if  a  father,  being  the 
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institute  in  an  entail,  should  make  up  his  title  as  heir  of  line  ; 
and  after  contracting  debt  upon  the  credit  of  an  unlimited  title 
to  the  full  value  of  the  estate,  and  after  spending  it  upon  the 
improvement  of  the  estate  itself,  should  tip  the  wink  to  his 
eldest  son  when  he  came  of  age,  revive  the  dormant  tailzie,  and 
by  the  sweep  of  a  declarator  of  contravention,  recover  the 
estate  in  the  person  of  his  eldest  son  free  and  disengaged  of  all 
the  debts  contracted  by  himself 

The  case  of  Baillie  v.  Denham  has  nothing  to  do  with  the 
present  question.  The  House  of  Peers  reversed  the  judgment 
of  this  Court  in  that  case  upon  this  clear  ground  of  law,  that 
Sir  Robert  Denham's  right  to  the  estate  being  only  a  personal 
deed,  whoever  contracted  with  him  upon  the  faith  of  that  right 
behoved  to  take  it  with  all  its  conditions  and  qualities ;  and 
consequently  with  and  under  the  irritant  and  resolutive  clauses 
of  the-  entail.  But  in  the  present  case  Sir  John  was  heir- 
apparent  under  the  last  investiture  of  his  father,  and  made  up 
a  complete  feudal  title  to  the  estate  in  his  own  person  ;  and  his 
creditors,  who  lent  him  their  money,  and  adjudged  the  estate 
in  payment  of  it,  did  not  contract  with  him  upon  the  faith  of 
his  personal  right  to  the  tailzie,  but  upon  the  faith  of  his  real 
right  in  the  lands  by  charter  and  infeftment  upon  record,  un- 
limited by  any  condition  or  irritancies  whatsoever. 


DoUGLilfl 

r. 

Adjuimsimo 

Cbbditors  or 

KSLHBAD. 
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The  Lords  preferred  the  adjudgers. 


Judgment. 
Feb.  21,  1766. 


Lord  Monboddo,  in  his  De- 
cisions, observes, — "  There  were 
here  two  questions  concerning  en- 
tails not  completed  by  infeftment. 
The  first  was,  when  the  heir  made 
up  his  titles  neglecting  the  entail, 
either  by  service,  as  heir  of  the  in- 
vestiture, and  infeftment  thereon, 
or  by  an  adjudication  in  the  name 
of  a  trustee,  as  it  happened  in  this 
case,  together  with  a  charter  of 
ftJjmlication  and  infeftment,  and 


then  contracts  debts  upon  which 
the  creditors  adjudge  the  estate, 
but  do  not  complete  their  right 
by  infeftment,  the  question  is, 
Whether  the  next  heir  will  not  be 
preferable  to  the  creditors  upon 
this  ground, — ^that  adjudgers  can 
only  take  the  estate  with  the  bur- 
thens affecting  it?  There  were 
specialties  in  the  case,  but  the 
Lords  took  it  up  upon  this  general 
point.  That  no  entail  can  be  effec- 
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tual  against  a  purchaser,  creditor  and,  accordingly,  they  found  un- 

by   heritable  bond,  or   adjudger,  animously     that     the     adjudgers 

unless   completed   by  infeftment,  in  this  case  were  preferable." — 

which  they  thought  was  the  sense  BrowrCa    Supplement^   vol.    v.   p. 

of  the  Act  of  Parliament  1685 ;  907. 


Where  the  Heir  of  Investiture  neglects  a  Recorded  Personal  Deed  of 
Entail,  and  makes  up  no  tiUe  to  the  Estate,  but  possesses  on  ap- 
parency, his  creditors,  whether  real  or  personal,  may  charge  him 
to  enter  heir  to  his  predecessor,  and  then  adjudge  the  Estate, 

I.— STEWART  V.  DOUGLAS. 

Feb.  21, 1766.  SiR  WiLLi AM  DouGLAS  of  KeUicad  entailed  the  lands  of  Cum- 
N^BBATivs.  bertrees  in  1727.  The  entail  was  recorded,  but  no  infeftment 
followed  upon  it.  His  son  Sir  John  succeeded  and  possessed 
the  lands  on  apparency.  During  his  possession  on  apparency 
he  borrowed  from  Mr.  Stewart  the  sum  of  £7000  sterling,  for 
which  he  granted  two  heritable  bonds,  upon  which  Mr.  Stewart 
was  infeft.  Mr.  Stewart  having  charged  Sir  William  to  enter 
heir  in  special  to  his  father,  he  brought  an  action  of  ranking 
and  sale  of  the  lands.  Sir  John's  eldest  son  opposed  the  sale 
in  respect  of  the  entail. 

amdmbnt  fob  Pleaded  for  the  Pursuer. — The  entail  founded  upon  is  a 
UB8UBE.  personal  deed.  Sir  William  Douglas  stood  vest  and  seized  in 
the  lands  as  an  absolute  and  unlimited  fiar.  If  Sir  John  had 
made  up  his  titles  as  heir  of  the  investiture,  his  debts  must  have 
been  effectual  against  the  lands  notwithstanding  of  the  entail. 
An  entail,  so  long  as  it  remains  a  personal  deed,  is  neither  bet- 
ter nor  worse  from  being  recorded.  If  the  party  has  no  other 
right  to  the  lands  than  the  entail,  its  conditions  and  provisions 
must  necessarily  qualify  the  right,  and  must  of  consequence  be 
effectual  against  both  creditors  and  purchasers.  They  can 
never  reach  the  estate  except  through  the  entail,  and  every 
person  contracting  upon  the  faith  of  a  personal  right,  must  be 
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presumed  to  know  the  nature  of  that  right  without  having  re-     Stewart 
course  to  any  register.  Douglas 

But  where  the  party  has  a  separate  title  to  the  estate,  the  "J^ 
entail,  whether  recorded  or  not,  can  have  no  effect  if  infeftment 
has  not  followed.  When  one  person  contracts  with  another 
in  possession  of  an  estate,  goes  to  the  Register  of  Sasines  and 
finds  that  the  estate  stands  vested  in  his  person  in  fee-simple, 
or  that  it  stood  vested  as  such  in  the  person  of  his  predecessor, 
to  whom  he  is  apparent  heir,  the  party  is  unquestionably  in 
optima  fide  to  contract  with  him  as  an  unhmited  proprietor. 
He  is  not  bound  to  inquire  whether  he  stands  fettered  by  a 
personal  deed  of  entail.  Creditors  contracting  with  the  heir  of 
an  investiture  in  fee-simple  are  not  presumed  to  know,  and  are 
uot  bound  to  pay  any  regard  to  any  personal  right  which  the 
heir  may  have  to  the  lands.  They  are  entitled  to  avail  them- 
selves of  that  right  in  the  heir  which  is  most  beneficial  to  them, 
which  must,  appear  upon  the  face  of  the  investitures  upon  re- 
cord, and  upon  the  faith  of  which  alone  the  law  presumes  they 
did  contract. 

The  pursuer  having  charged  Sir  John  to  enter  heir  in  special 
to  his  father,  and  having  obtained  an  adjudication  against  him, 
that  adjudication  established  the  same  right  over  the  lands  ad- 
judged which  he  would  have  had  if  Sir  John  had  served  himself 
heir  of  the  investiture,  and  thereafter  disponed  the  lands  to  the 
pursuer  in  security  of  the  debt  for  which  the  adjudication  was 
led.  This  being  the  case,  it  is  impossible  that  a  personal  deed 
of  entail  can  be  set  up  to  defeat  the  pursuer's  right.  The  un- 
limited right  which,  notwithstanding  of  the  personal  deed  of 
entail,  remained  in  hereditate  jacente  of  Sir  William,  became 
vested  in  the  pursuer  by  his  adjudication,  subject  to  the  legal 
reversion.  The  heirs  of  entail,  consequently,  can  never  carry 
more  by  the  tailzie  than  the  legal  reversion  of  his  adjudication. 

The  pursuer  is  in  the  same  position  in  which  a  purchaser 
from  Sir  John  would  have  been.  If  a  purchaser,  in  order  to 
complete  his  title,  had  charged  Sir  John  to  enter  heir  in  special 
to  his  fistther,  and  had  then  adjudged  in  implement,  he  would 
have  thereby  a  clear  and  preferable  right  to  the  estate.  In 
that  case  none  of  the  heirs  of  entail  could  pretend  to  compete 
with  the  purchaser  upon  a  personal  deed  upon  which  no  infeft- 
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Stiwart  ment  had  followed.  The  same  result  must  follow  in  the  present 
Douglas,  caso.  Creditors  have  the  same  right  to  attach  the  estate  for 
1765  their  debts  that  a  purchaser  has  to  attach  it  in  implement  of  a 
minute  of  sale.  The  only  difference  is,  that  in  the  one  case 
there  is  a  legal  reversion  competent  to  the  debtor  to  redeem 
the  lands  for  payment  of  the  debt,  whereas  in  the  other  case 
the  adjudication  gives  an  irredeemable  right  to  the  lands. 

abgumbnt  fob  Pleaded  for  the  Heir  of  Entail. — Sir  John  had  not  two 
EiRor  AIL.  ^j^-jgg  ^f  apparency  in  his  person,  the  one  as  heir-apparent  of 
the  investiture,  and  the  other  as  heir  of  entail.  He  had  only 
one  right  to  the  lands,  namely,  his  right  as  institute  of  the 
entail.  He  had  no  occasion  to  make  up  titles  by  service  to  this 
right.  He  had  merely  to  execute  the  procuratory  of  resigna- 
tion granted  by  the  entailer,  expede  a  charter  and  infeft  him- 
self The  proper  diligence  to  have  been  used  by  his  creditors 
was  to  have  adjudged  from  him  the  lands  directly,  jirithout  any 
charge,  for  they  would  have  thereby  carried  the  procuratory  of 
resignation  that  he  had  right  to.  This,  however,  would  not 
have  served  their  purpose,  because  they  must  then  have  taken 
the  estate  Kable  to  all  the  conditions  of  the  entail  They  have, 
therefore,  charged  Sir  John  to  enter  as  heir  of  the  investiture, 
neglecting  the  entail,  and  have  thereupon  adjudged.  The  ques- 
tion therefore  is.  Whether  by  this  device  they  can  convert  the 
limited  fee  which  was  in  the  person  of  their  debtor  into  a  fee- 
simple  affectable  by  their  debts  ? 

The  charge  to  enter  heir  of  the  investiture  was  incompetent 
and  improper,  as  it  charged  Sir  John  to  do  a  thing  which  by 
law  he  could  not  do.  Although  Sir  John  might  de  facia  have 
served  himself  heir  of  the  investiture,  and  so  taken  up  the  lands 
in  fee-simple,  yet  it  would  have  been  a  tortuous  and  illegal  act. 
The  service  could  have  been  stopped  by  any  of  the  heirs  of  en- 
tail, and  after  it  was  passed  it  might  have  been  reduced  It 
cannot  therefore  be  maintained  that  Sir  John's  being  charged 
to  enter  heir  of  the  investiture  was  in  construction  of  law  the 
same  thing  as  if  he  had  entered.  It  would  have  been  the  same 
thing  if  he  could  have  lawfully  entered  as  heir  of  the  investi- 
ture, but  he  could  not.  And  although  he  might  voluntarily 
have  done  so  illegal  a  thing  to  frustrate  his  father's  settlement, 
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it  does  not  follow  that  his  creditor  can  compel  him  by  a  charge     Stbwart 

to  do  so.  Douglas. 


The  Lords  preferred  Mr.  Stewart. 


1765. 

JUDOMniT. 

Feb.  21, 1766. 


On  this  branch  of  the  case  of 
the  ranking  and  sale  of  Kelhead, 
Lord  Monboddo  in  his  Deci- 
sions observes, — "  The  second 
question  was  altogeth^  abstract 
without  any  specialties;  and  it 
related  to  the  case  where  the  heir 
of  the  personal  deed  of  entail,  and 
who  also  was  the  heir  of  the  in- 
vestiture, as  in  the  former  case, 
possessed  the  estate  without  mak- 
ing up  any  titles.  The  creditors 
charged  him  to  enter  heir  in 
special  of  the  investiture,  and  then 
adjudged  the  estate;  and  the 
Lords  found   unanimously,  like- 


wise upon  the  words  of  the  Sta- 
tute 1685,  that  the  creditors  were 
preferable  to  the  next  substitute. 
N.B.  The  debtor  in  this  case  was 
the  first  institute  of  the  entail,  so 
that  he  had  no  occasion  to  make 
up  his  titles  by  service,  but  only 
to  execute  the  procuratory  of  re- 
signation. Nevertheless  the  Lords 
seemed  to  think  that  his  title  of 
possession  was  rather  as  apparent- 
heir  of  the  investiture  than  as  in- 
stitute of  the  entail,  and  therefore 
that  the  creditors  were  in  honajidt 
to  contract  with  him." — Brown's 
Supplement^  vol.  v.  p.  907- 


Nabrativb. 


IT.— PIERSE  V.  ROSS. 

In  1 766  Hugh  Ross  of  Kerse  executed  a  strict  entail  of  the  Jan.  3i,  1792 
estate  of  Kerse  in  favour  of  his  eldest  son  and  the  heirs  whatso- 
ever of  his  body.  The  entail  was  recorded,  but  no  infeftment 
followed  upon  it.  The  entailer  died  in  1767,  and  was  succeed- 
ed by  his  eldest  son,  who  expede  a  general  service  as  heir  of 
line,  but  made  up  no  title  upon  the  entail.  In  1 786  he  granted 
an  heritable  bond  to  the  pursuer,  Mr.  Pierse.  Upon  the  per- 
sonal obligation  contained  iu  this  bond,  Mr.  Pierse  in  1786  ob- 
tained a  decree  of  adjudication  against  Mr.  Ross,  as  lawfully 
charged  to  enter  heir  in  special  to  his  father.  Having  obtained 
infeftment  a  judicial  sale  took  place.  He  then  brought  a 
reduction  of  the  entail,  on  the  ground  that  as  it  had  never  been 


VOL.  HI. 


M 
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PiBBSB      completed  by  charter  and  infeftment,  it  could  not  be  founded 
Ross.       on  in  bar  of  the  pursuer's  diligence. 

1792. 

PuM^'^  ^^  Pleaded  for  the  Pursuer. — No  infeftment  ever  passed  on 
the  entail,  and  the  present  heir  being  heir  to  his  predecessor  in 
the  feudal  right  has  been  charged  to  enter  heir  to  him,  and 
adjudication  has  been  led  against  him  in  that  character.  This 
puts  the  present  heir  in  the  same  position  as  if,  neglecting 
the  entail,  he  had  connected  himself  by  special  service  with 
the  party  last  infeft.  The  pursuer  has  adjudged  the  right  so 
vested  in  him,  the  purpose  of  a  special  charge  being  to  supply 
the  omission  of  a  service.  The  hcBreditas  jacens  of  the  ancestor 
is  thus  carried  by  the  pursuer,  and  the  personal  right  of  the 
present  heir  in  possession  under  the  entail  is  thereby  super- 
seded. The  present  heir  is  not  in  the  same  position  as  a 
stranger  heir  would  have  been,  who  having  no  other  title  but 
the  entail,  must  connect  himself  with  it.  The  present  heir  has 
two  separate  titles,  one  under  the  feudal  right  as  apparent 
heir,  and  another  under  the  personal  right  under  the  entail. 
If  the  pursuer  had  been  obliged  to  connect  himself  with  the 
personal  right,  he  must  have  taken  it  with  all  the  qualities 
attending  it.  But  as  he  is  able  to  connect  himself  with  the 
feudal  right,  he  is  entitled  to  say  that  he  has  contracted  upon 
the  faith  of  the  records,  as  the  feudal  right  was  unqualified,  and 
so  it  was  found  by  the  Court  in  the  case  of  Sir  William  Douglas 
of  Kelhead  in  1765. 

tlv^^l^^  Pleaded  for  the  Defender. — The  father  of  the  present 
heir  had  a  right  to  dispose  of  his  estate,  and  having  executed  a 
strict  entail,  which  is  recorded  in  the  Register  of  Tailzies,  the 
same  must  be  effectual  unless  cut  off*  by  prescription.  The 
conveyance  was  directly  in  favour  of  his  son,  the  present  heir, 
which  consequently  gave  him  an  immediate  personal  right 
without  the  necessity  of  a  service.  Since  his  father's  death  he 
has  possessed  the  estate,  and  it  cannot  be  said  that  he  neglected 
the  entail,  although  he  did  not  immediately  proceed  to  com- 
plete the  feudal  right  under  it.  Had  he  proceeded  to  make  up 
his  titles  by  special  service,  leaving  out  the  tailzie,  he  would 
have  been  guilty  of  an  act  of  contravention,  and  subjected  him- 
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self  to  an  immediate  forfeiture,  as  well  as  to  the  annulling  of      PisnsK 
his  title  so  made  up.     But  he  did  not  contravene,  and  therefore       Ross. 
it  was  unnecessary  to  declare  any  irritancy  against  him,  and      "1792^ 
the  tailzie  being  on  record,  no  creditor  giving  him  personal 
credit  was  entitled   to  plead  ignorance  of  the  nature  of  his 
right.     The  effect  of  a  special  charge  in  order  to  adjudge  the 
feudal  right,  is  merely  in  point  of  form  to  supply  the  want  of 
complete  titles,  but  not  to  give  the  heir  a  better  right  to  his 
estate  than  that  which  truly  belonged  to  him  under  his  whole 
titles.     The  pursuer  must  either  have  thought  that  the  heir 
in  possession  had  no  right  at  all  in    him  to  the   estate,  and 
therefore  he  has  not  contracted  with  him  upon  the  faith  of  it, 
or  he  must  have  known  what  the  nature  of  his  right  really 
was. 

Lord  Swinton,  Ordinary,  reported  the  cause  to  the  Court. 

At  the  first  advising  Lord  Justice-Clerk  Macqueen  ob-     Opikioiw. 
served, — ^**  In  the  case  of  Cumbertrees,  where  Sir  John  had  Nov.  so,  mT 
made  up  no  titles,  Court  was  clear  that  the  tailzie  was  no  bar.  bLtoh  }^e*s 
Creditors  had  charged  him  to  enter  in  special  as  heir  of  inves-  session  Pftp«r». 
titure.     This  right  was  independent  of  his  personal  right  under 
entail     Just  so  in  this  case.     Mr.  Ross  is  not  only  disponee 
and  vested  with  a  personal  right  under  tailzie,  but  is  also  the 
heir  alioqui  successurus.     In  that  character  his  creditors  have 
made  up  his  titles  for  him,  and  they  take  the  estate  from  him 
as  unlimited  fiar.     The  case  is  quite  different  where  the  owner 
has  no  title  to  the  estate  but  the  tailzie.     In  that  case  though 
the  tailzie  is  personal,  it  is  quite  good  against  creditors  by  the 
common  law  of  Scotland.     That  is  a  point  quite  at  rest.    In 
short,  I  conceive  that  in  terms  of  the  Act  1685,  infeftment  is 
absolutely  requisite  to  validate  the  entail  in  the  person  of  one 
alioqui  successurus" 

Lord  President  Campbell  observed, — "  This  is  an  impor- 
tant point  to  the  law  of  tailzies,  for  it  goes  to  cut  down  everj 
tailzie  not  completed  by  infeftment  by  the  maker.  In  one  case, 
viz ,  where  the  heir  is  a  stranger,  this  is  clearly  not  the  rula 
The  personal  tailzie  is  good  against  all  the  world,  as  found  by 
the  House  of  Lords  in  the  case  of  Denham  of  Westshiells,  on 
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PirasE  just  principles.  Now,  why  should  it  be  othei*wise  where  the 
R088.  disponee  is  heir-at-law  "i  He  has  no  feudal  title  on  record  to 
1792,  give  his  creditors  that  plea.  His  right  is  personal.  If  they  in- 
quire, they  find  a  personal  tailzie  on  record.  If  they  charge, 
and  he  make  up  titles  as  unlimited  fiar,  then  he  incurs  an  irri- 
tancy, and  the  creditors  are  excluded.  Now  if  he  does  not 
comply,  why  should  the  creditors  be  in  a  better  situation  than 
if  he  had  completed  1" 

Interlocutor         The  Lords  ordered  a  hearing  in  presence. 

of  Court, 
Not.  80, 1791. 

Opinions.        At  the  sccoud  advising  LoRD  Justice-Clerk  Macqueen  ob- 
^gf  ^^      served, — "  I  wrote  the  memorial  in  the  case  of  Kelhead  now  in 
M8*Not^^^^'  the  hands  of  the  Court,  reprinted,  and  not  one  portion  in  that 
Eipiunstone's    memorial  but  in  my  opinion  is  founded  on  the  feudal  law  of 
Also,      '  Scotland.    In  order  to  secure  a  land-estate  by  an  entail  against 
Baron  B^e»8  Creditors  and  purchasers,  two  things  are  requisite.     First,  The 
Session  Papers,  entail  must  be  recorded  ;  and,  second,  It  must  be  rendered  real 
by  infeftment.     The  first  of  these  particulars  is  required  by 
Statute ;  the  second  is  part  of  the  common  law  of  Scotland. 
Before  the  Statute  1685,  it  was  held  by  this  Court  that  entails 
were  good  though  not  recorded,  and  this  idea,  which  had  for 
some  time  prevailed,  was  corrected  by  the  Statute  1685.   Cases 
may  occur  where  an  entail  will  have  eflfect  though  not  recorded, 
and  even  while  it  remains  a  personal  deed.    Where  a  person 
has  no  other  right  to  an  estate  but  by  an  entail,  his  creditors 
cannot  attach  that  estate  for  the  debts  of  such  an  heir,  for  this 
reason,  that  they  cannot  get  at  the  estate  but  through  the 
entail,  by  which  alone  their  debtor  has  right  to  the  estate,  and 
in  such  a  case  they  must  take  the  estate  with  the  restrictions 
and  limitations  imposed  by  the  entail,  though  it  remains  per- 
sonal, as  it  is  by  means  of  it  only  that  their  debtor  can  pretend 
right  to  the  estate.     But  if  the  debtor  is  not  only  the  heir 
under  the  entail,  but  is  also  the  nearest  lawful  heir  that  would 
have  succeeded  independently  of  the  entail,  his  creditors,  if  the 
entail  remains  a  personal  deed  without  infeftment,  will  get  at 
the  estate. 

"  I  hold  it  to  be  a  clear  proposition  in  the  law  of  Scotland, 
that  nothing  can   be  an  efiTectual  encumbrance  upon  a  lar.d 
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estate  but  what  enters  the  infeftment.  Where  an  entail  re-  Pmbbi 
mains  personal,  and  the  heir  of  entail  is  the  son  or  heir-at-law  Row. 
of  the  entailer,  on  the  death  of  the  entailer  the  creditors  "17927 
of  the  entailer  or  the  heir  are  entitled  to  charge  the  heir 
to  enter  to  his  predecessor,  and  to  take  up  the  estate  as  in 
h(Breditate  jacente  of  the  predecessor,  and  having  done  so, 
the  creditors  may  proceed  and  adjudge  the  estate.  There 
is  a  great  distinction  between  voluntary  conveyances  and 
legal  diligence  of  creditors.  When  a  person  takes  a  volun- 
tary conveyance,  the  law  presumes  that  he  will  take  care 
that  he  will  not  accept  of  a  conveyance  but  from  a  person  hav- 
ing a  good  right,  and  the  fair  presumption  is,  that  to  be  satis- 
fied of  this  he  has  searched  the  records,  and  among  others  the 
Register  of  Tailzies,  and  if  he  there  find  an  entail  on  record, 
though  no  infeftment  upon  it,  he  would  be  in  mala  fide  to 
accept  of  a  conveyance  from  the  heir  of  entail.  But  where  a 
creditor  has  lent  money,  he  is  in  law  and  in  justice  entitled  to 
take  every  lawful  means  to  secure  his  payment,  and  therefore 
though  a  creditor  should  discover  that  his  debtor  was  heir  in 
an  entail  that  had  been  recorded,  but  upon  which  infeftment 
had  not  been  taken,  the  creditor  is  in  bona  fide  to  disregard 
this  personal  deed  of  entail,  and  proceed  to  attach  his  debtor's 
estate  by  means  of  a  charge  to  enter  heir  to  his  i)redecessor, 
and  to  adjudge,  and  by  doing  so  he  will  take  the  estate  free 
from  the  fetters  of  a  personal  deed  of  entail.  I  am  there- 
fore clear  that  in  this  case  the  estate  was  attachable  for  the 
debts  of  Mr.  Ross,  who  was  not  only  heir  of  entail,  but  the 
nearest  and  lawful  heir  of  the  former  proprietor,  as  the  entail 
had  not  been  rendered  real  by  infeftment." 

Lord  Henderland. — "  The  principles  laid  down  by  Lord 
Justice-Clerk  are  undoubtedly  founded  on  the  feudal  law  of 
Scotland.  If  heirs  of  entail  are  to  be  considered  as  creditors 
under  the  entail,  the  Act  1685  requires  that  to  make  their 
right  in  the  character  of  creditors  effectual  they  should  do  dili- 
gence, and  if  they  do  not,  they  can  have  no  claim  as  creditors 
under  the  entail,  and  as  heirs  they  cannot  take  but  under  the 
burden  of  debts  where  the  entail  remains  personal." 

Lord  Dbeohorn. — "  Ever  since  the  decision  in  the  case  of 
Kelhead,  I  liave  been  clearly  of  the  opinion  delivered  by  Lord 
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PiERSB      Justice- Clerk.     The   same   principles   were   held   to   be   well 

B088.       founded  in  the  case  of  Mitchell  v,  Fergusson,  13th  February 

1792.       1781,  collected  in  the  Faculty  Decisions.     A  creditor  adjudger 

infeft  is  just  in  the  case  of  a  second  disponee,  who  is  infeft 

before  a  first  disponee,  in  which  case  the  second  disponee  first 

infeft  must  be  preferred." 

Lord  President  Campbell. — "  I  believe  the  doubts  I  threw 
out  when  this  case  was  first  moved  was  the  cause  of  this  hear- 
ing. My  difficulties  arose  chiefly  from  the  decision  in  the  case 
of  Douglas,  Heron,  and  Company  v,  Thomson,  15th  November 
1786,  where  it  was  held  that  adjudging  creditors  take  the 
estate  tantum  et  tale  as  it  stood  in  their  debtor  ;  and  I  find  the 
same  doubts  entertained  in  the  case  of  Mitchell  v.  Fergusson,  in 
July  1781 ;  but  there,  upon  a  hearing,  it  was  found  that  credi- 
tors could  not  be  hurt  by  personal  deeds ;  and  I  think  the  prin- 
ciple of  that  decision  determines  the  present  question.  I  am 
now  satisfied  that  my  doubts  were  not  well  founded ;  and  I  am 
clearly  of  the  opinion  given.^^ 

Lord  Eskgrove. — "  This  Court  formerly  held  that  a  personal 
conveyance  divested  the  proprietor ;  but  the  decision  in  the 
case  of  Bell  of  Blackethouse  set  that  to  rights,  when  it  was 
found  that  a  second  disponee,  who  obtained  the  first  infeftment, 
was  preferable  to  a  prior  disponee  not  infeft ;  and  upon  the 
footing  of  that  decision  I  am  clear  in  the  present  case,  in  so  far 
as  relates  to  adjudgers  infeft.  But  if  no  prior  infeftment  by  the 
creditors  adjudgers,  I  see  nothing  at  this  day  to  hinder  the 
heirs  of  entail  to  make  up  titles  and  take  infeftment  under  the 
entail ;  and  they  would  then  be  preferable  to  adjudgers  not 
infeft.  An  apparent  heir  may  continue  his  predecessor's  pos- 
session, though  a  personal  right  in  a  disponee.  This  satisfies 
me,  that  a  personal  deed  of  entail  does  not  divest  the  heir  of 
his  right  of  apparency  ;  and  if  so,  the  creditors  of  the  heir  are 
entitled  to  take  every  right  in  the  heir  ;  and  in  this  case  I  am 
clear  that  creditors  who  have  charged  the  heir,  adjudged,  and 
are  infeft,  must  be  preferred." 

Lord  Monboddo. — "  The  Statute  1685  is  the  rule  for  judging 
of  entails.  That  Act  requires  the  imtant,  &c.,  clauses  to  be 
engrossed  in  the  infeftment ;  and  as  that  is  not  done  here,  this 
is  not  an  effectual  entail  against  creditors.     The  entail  here 
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contains  no  clause  obliging  the  heir  to  possess  on  that  title  only. 
The  heir  might  have  made  up  titles  as  heir  not  upon  the  entail ; 
and  I  doubt,  if  he  had  done  so,  whether,  in  this  case,  a  substi- 
tute heir  could  have  prevailed  in  an  action  of  contravention. 
As  the  heir  could  have  made  up  titles  disregarding  the  entail,  I 
am  clear  that  creditors  could  charge  him  to  do  so.  I  have  no 
doubt  that  the  sale  is  good,  and  that  the  letters  must  be  found 
orderly  proceeded." 

The  Court  decerned  in  favour  of  the  pursuer. 


PlEBSB 

T. 

Ross. 
1792. 


JUDOHINT. 

Jan.  81,  1792. 


1.  On  the  Session  Papers  Lord 
President  Campbell  has  writ- 
ten,— "The  doctrine  of  the  pur- 
suer goes  to  this,  that  every  pro- 
prietor who  entails  his  estate  must 
see  that  his  entail  is  complete  by 
charter  and  sasine  in  his  own  life- 
time ;  otherwise,  if  he  leaves  it  a 
personal  deed,  and  if  his  heir  owes 
debt,  the  creditor  will  lay  hold  of 
it,  by  charging  him  to  enter,  and 
adjadging  the  hcereditas  jacensj 
even  although  the  heir  himself- 
should  have  no  intention  to  dis- 
appoint it,  if  he  be  the  heir  alioqui 
mccessurus  under  the  feudal  in- 
vestiture ;  for  perhaps  the  creditors 
may  take  this  step  before  he  is 
aware,  so  as  to  complete  his  right 
under  the  tailzie,  and  he  may 
thereby  incur  a  forfeiture  without 
intending  any  wrong.  If  the  heir 
of  the  investiture  actually  makes 
up  a  title  in  fee-simple,  and  grants 
an  heritable  bond  and  infeftment, 
or  dispones  the  estate  to  an  oner- 
ous purchaser,  this  will  be  good ; 
because  such  creditor  or  purchaser 
contracts  with  him  upon  the  faith 
of  the  record ;    and  there  is  no 


remedy  but  an  action  of  damages 
to  the  heir  of  tailzie  against  the 
granter.  Nay,  even  if^  without 
completing  a  title  in  his  own  per- 
son, he  should  grant  such  a  dispo- 
sition or  heritable  bond,  obliging 
him  to  make  up  titles,  it  is  thought 
that  the  receiver  of  the  right  may 
proceed  by  special  charge  and  ad- 
judication in  implement ;  and  if  he 
is  so  lucky  as  to  get  the  start  by 
obtaining  infeftment  before  the 
heirs  of  entail  are  on  their  guard 
to  denude  the  hcereditas  jacens^  he 
may  be  entitled  to  maintain  the 
same  plea  of  preference  as  a  bona 
jide  contractor  upon  the  faith  of 
the  records.  But  the  question  still 
remains,  Whether  a  mere  per- 
sonal creditor,  who  did  not  con- 
tract with  him  upon  the  faith  of 
any  record,  or  of  any  estate,  but 
upon  his  personal  credit  alone,  and 
perhaps  even  before  there  was  the 
pretence  of  a  succession  having 
opened  to  him,  can,  by  special 
charge,  and  by  leading  a  common 
adjudication  for  debt,  secure  a  pre- 
ference upon  the  hcereditas  jacens 
of   an   estate,    the    succession   of 
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which,  perhaps,  is  devised  under  a 
strict  entail,  or  the  property,  per- 
haps, conveyed  to  another,  leaving 
nothing  but  a  nominal  fee  in  hcere- 
ditate  of  the  ancestor,  which  can- 
not fairly  be  taken  up  by  the  heir 
of  the  investiture  for  any  other 
purpose  but  to  make  the  deed  of 
the  ancestor  effectual  ? 

2.  "A  good  deal  seems  to  depend 
upon  the  question,  Whether  a  per- 
sonal creditor  adjudging  the  estate, 
or  supposed  estate,  of  his  debtor, 
can  take  it  in  any  other  way  than 
iantum  et  tale,  subject  to  all  con- 
ditions and  encumbrances,  even 
those  of  a  personal  nature,  such  as  a 
latent  entail  affecting  it  in  the  per- 
son of  the  debtor  ?  The  decisions 
upon  this  point  have  not  been 
carefully  reported.  The  case  of 
Countess  of  Caithness  v.  Earl  of 
Kosebery,  8th  November  1744, 
Kilkerran,  p.  384,  does  not  ex- 
plicitly determine  the  point.  The 
case,  however,  of  Mitchell  v.  Fer- 
gusson,  13th  July  1781,  seems  to 
have  been  decided  on  general 
grounds  in  favour  of  the  adjudger. 
The  case  of  Thomson  v.  Douglas, 
Heron,  and  Company,  15th  No- 
vember 1786,  takes  it  for  granted 
that  the  decisions  have  been  against 
the  adjudger;  but  the  argument 
is  too  shortly  reported,  and  the 
decisions  not  referred  to ;  and  it  is 
believed  the  opinion  there  given  is 
erroneous.  The  leading  decision 
with  respect  to  the  general  doc- 
trine in  the  case  of  feudal  rights  is 
that  of  Bell  v.  Blackethouse,  Re- 
markable Decisions,  22d  June 
1739. 

3.  "  Another  point  material  to 
be  considered  is,  whether  the  per- 


sonal creditors  of  an  apparent  heir 
can  be  said  to  have  dealt  with  him 
upon  the  faith  of  the  record  more 
than  the  creditor  of  one  who  has  a 
mere  personal  right  to  an  estate ; 
in  which  last  case  it  seems  to  be 
fixed,  since  the  decision  of  the 
House  of  Lords  in  the  case  of 
Denham  of  Westshiells,  that  the 
creditor  is  affected  even  by  an  un- 
registered tailzie.  See  case  of 
Carletouy  Kilkerran,  p.  546.  If 
the  personal  creditor  of  one  who 
has  a  personal  right  to  lands  can- 
not be  held  to  have  contracted 
upon  the  faith  of  the  record,  the 
question  is.  Whether  the  personal 
creditor  of  one  who  has  no  right 
at  all,  except  that  of  apparency,  is 
in  a  better  situation  ?  In  the  pre- 
sent case  the  pursuer  endeavours 
to  lay  aside  the  personal  right 
which  was  in  Mr.  Ross  by  his 
father^s  entail,  and  to  connect  with 
him  only  as  apparent  heir  in  the 
same  way  as  if  the  entail  was  not 
in  his  favour,  but  in  favour  of 
'some  other  party.  Mr.  Pierse, 
who  has  an  heritable  bond,  may 
perhaps  be  entitled  to  do  so,  and 
to  adjudge  in  implement,  if  he  can 
get  the  start  of  the  heir  of  entail, 
who  has  likewise  a  right  by  legal 
steps  to  make  the  entail  effectual ; 
but  it  seems  difficult  to  maintain 
that  his  personal  creditors,  who 
did  not  stipulate  any  security, 
should  be  entitled  to  take  to  them- 
selves a  better  security  than  he 
could  lawfully  give  them,  by  at- 
taching an  estate  which  never  was 
in  his  person  by  any  feudal  right 
at  all,  and  to  which  he  cannot 
make  up  a  title  in  fee-simple  with- 
out committing  an  unlawful  act« 
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and  subjecting   himself  in  dam- 
ages. 

4.  "  Yet  it  most  be  acknowledg- 
ed, that  in  the  case  of  Stewart 
V.  Douglas  of  Kelhead,  in  1765, 
the  Coart  decided  in  favour  of  the 
adjudging  creditors  in  circum- 
stances very  similar  to  the  pre- 
sent ;  and  perhaps  it  may  be  better 
to  adhere  to  the  rule  so  established 
than  to  go  backward  and  forward 
upon  a  question  of  such  import^ 
ance.  The  doctrine  of  tanturn  et 
iaU  is  sometimes  misapplied.  See 
cases  of  Buchan  v.  Farquharson, 
24th  May  1797,  and  Taylor  v. 
Smith.  Upon  the  whole,  the  de- 
cision pronounced  by  the  Court  in 
this  case  seems  to  be  well  founded 
on  feudal  principles,  and  agree- 
able to  former  precedents." — MS. 
XoteSy  Sir  Ilay  CampbelFs  Session 
Papers, 

5.  One  of  the  points  raised  in 
the  case  of  the  Creditors  of 
AucuENDACUY  r.  Grant,  Janu- 
ary 31, 1792,  was  the  same  as  that 
in  the  case  of  Pierse  v.  Ross. 
A  judgment  in  both  cases  was  de- 
livered at  the  same  time.  On  the 
Session  Papers  of  the  former  of 
these  cases  Mr.  Elphinston  has 
^tten, — "  At  the  time  this  peti- 
tion came  to  be  moved  in  Court 
there  occurred  a  question  very 
similar  to  what  is  agitated  in  this 
petition  between  the  creditors  and 
the  purchasers  of  the  estate  of  Mr. 
Koss  of  Kerse,  where,  as  in  this 
case,  the  purchasers  had  suspended 


on  an  alleged  defect  of  title.  The 
estate  of  Kerse  had  been  judicially 
sold  for  debts  ;  and  there  the  pur- 
chasers contended,  as  in  this  case, 
that  they  were  not  in  safety  to  pay 
the  price,  as  there  was  an  entail, 
which  made  it  doubtful  how  far 
Mr.  lloss,  whose  debts  had  been 
the  foundation  of  the  sale,  could 
be  held  as  having  such  a  right  as 
that  his  debts  could  affect  the 
estate,  so  as  to  give  the  purchaser 
a  good  title.  The  respondent  ex- 
pressed some  doubts,  and  a  hear- 
ing in  presence  was  ordered  upon 
the  case  of  Kerse,  and  this  case  of 
Kincraigie ;  and  this  petition  was 
superseded  till  that  hearing  should 
take  place.  In  the  question  as  to 
Kerse,  there  were  no  papers,  but 
short  cases  stating  the  fact,  which 
was  very  similar  to  the  circum- 
stances of  Kincraigie ;  but  it  being 
mentioned  by  some  of  the  Judges 
that  the  point  in  dispute  had  been 
very  fully  argued  in  a  question 
that  took  place  in  1765  between 
the  creditors  and  the  heir  of  Doug- 
las of  Kelhead,  the  Court  ordered 
the  memorials  that  had  been  given 
into  the  Court  in  the  case  of  Kel- 
head to  be  reprinted  and  put  in 
the  boxes,  which  was  done ;  and 
afterwards  the  cases  of  Kerse  and 
Kincraigie  were  argued  in  pre- 
sence, and  the  opinions  of  the 
Judges  upon  the  point  of  law  de- 
livered after  the  hearing  were  as 
under  noted." — MS,  Notes,  EU 
phinstoiCs  Session  Papers, 
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The  Creditor  of  an  Heir  of  Entail^  who  has  no  title  to  the  estate  inde- 
pendently of  the  Entail,  cannot  attach  the  estate  if  the  Entail  remains 
personal,  nor  will  the  circumstance  of  the  Entail  not  being  recorded 
avail  the  Creditor. 

BAILLIE  V.  DENHAM. 

June  5, 1788.  j^  i7ll  Sir  William  Denham  entailed  the  estate  of  West- 
Narrative.  shiells  upon  the  heirs  of  his  body  ;  whom  failing,  upon  Robert 
Baillie,  and  the  heirs-male  of  his  body  ;  whom  failing,  upon 
Archibald  Stewart,  the  defender.  Sir  William  died  without  issue 
in  1712.  Robert  Baillie  then  served  to  him  as  heir  of  provi- 
sion, and  thereby  obtained  right  to  the  unexecuted  procuratory  ; 
but  he  never  completed  his  title  to  the  estate ;  nor  was  the 
entail  recorded.  Sir  Robert  was  not  the  heir  of  line  of  the 
entailer,  his  mother,  the  sister  of  Sir  William,  being  still  alive. 

In  his  retour  he  did  not  engross  the  prohibitory,  resolutive, 
and  irritant  clauses.  In  consequence  of  this  omission,  the 
defender  brought  a  declarator  of  irritancy  against  Sir  Robert ; 
and  the  action,  in  consequence  of  Sir  Robert's  death,  was  trans- 
ferred against  his  sons.  In  this  action  the  defender  was  suc- 
cessful, and  the  estate  consequently  devolved  upon  him.  The 
pursuer,  Mr.  Baillie,  a  creditor  of  Sir  Robert  Denham,  then 
brought  an  action  against  the  defender  for  payment  of  his  debt. 
The  defender  resisted,  on  the  ground  that  the  entail  had  never 
been  feudalized  in  the  person  of  Sir  Robert,  and  that  his  credi- 
tors were  therefore  bound  by  the  conditions  and  limitations 
which  it  contained. 

abgumbntfoe      Pleaded  for  the  Pcjrsuer. — Entails  are  valid  or  effectual, 

f  DB8UK&. 

according  as  they  are  agreeable  or  disconform  to  the  rule  laid 
down  in  the  Statute  1685.  That  Statute  regulates  entails,  per- 
sonal as  well  as  real.  One  of  the  rules  laid  down  by  that  Sta- 
tute is,  that  entails  shall  be  recorded.  As,  therefore,  the  entail 
in  question  was  not  recorded  at  the  time  Sir  Robert  contracted 
debt  to  the  pursuer,  the  entail  is  ineflfectual  against  the  pursuer. 
It  is  true  that  a  creditor  is  presumed  to  know  the  condition  of 
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his  debtor.     But  since  the  Statute  1685,  a  creditor  who,  upon      Baillib 
searching  the  Register  of  Tailzies,  finds  no  tailzie  of  his  debtor's     Dmhaii. 
estate,  is  secure  against  all  prohibitory,  irritant,  and  resolutive      "nasT 
clausea     Although,  therefore,  he  sees  his  debtor's  infeftment, 
or  his  personal  right  to  tlie  estate  qualified  and  limited  in  the 
strongest  manner,  yet  he  lends  his  money  safely,  and  under  the 
protection  of  the  law.     The  clauses  in  his  debtor's  right  are 
void  and  inefiectual  against  him.     He  trusts  to  the  law,  and  in 
so  doing  he  is  secure. 

At  the  time  of  contracting  debt  to  the  pursuer.  Sir  Robert 
was  legally  possessed  of,  and  entitled  to  the  estate  of  West- 
shiells.  The  general  service  expede  by  Sir  Robert  established 
a  good  right  in  him  to  the  estate,  and  there  were  no  restric- 
tion or  limitations  expressed  or  referred  to  in  the  retour  of  his 
service.  There  was  no  publication  also  of  the  prohibitive,  irri- 
tant, and  resolutive  clauses  contained  in  the  deed  of  entail. 
Whatever  sums  of  money,  therefore,  were  lent  to  Sir  Robert 
must  be  presumed  to  have  been  lent  on  the  faith  that  the  estate 
possessed  by  him  was  liable  for  the  payment  of  his  debts. 

Pleaded  for  the  Defender. — Every  estate,  real  or  personal,  p^^^  '^^ 
which  stands  without  any  limitation  or  condition  in  the  debtor, 
must  be  subject  to  his  debts,  and  affectable  by  diligence  de- 
duced for  securing  or  recovering  payment.  If,  however,  the 
right  in  the  person  of  the  debtor  is  limited  or  conditional,  so 
that  the  limitations  or  conditions  afiect  and  qualify  the  right, 
whether  the  right  be  real  or  personal,  the  debts  of  the  party 
thus  affected  cannot  overreach  or  get  the  better  of  these  limi- 
tations, and  his  creditors  can  attach  the  right  only  as  it  stood 
m  the  debtor's  person.  This  was  the  law  in  real  rights  before 
the  Act  1685  concerning  entails. 

A  personal  right  in  the  person  of  a  debtor  cannot  be  farther 
affected  by  his  creditor  than  so  far  as  the  interest  of  the  debtor 
extended,  subject  to  all  the  conditions  and  limitations  that 
qualified  his  right.  This  is  the  case,  whether  these  are  en- 
grossed in  the  deed  itself,  or  depended  upon  a  declaration  or 
back-bond.  If  an  estate  is  given  to  one  in  trust,  under  back- 
bond to  denude  when  required  in  favour  of  another,  the  dispo- 
sition, though  still  standing  in  the  form  of  a  personal  right,  may 
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Baillib  be  affected  by  the  creditor  of  the  disponee.  But  on  the  dis- 
Dknham.  poner  interposing  with  his  back-bond,  he  will  recover  the  estate 
1733.  to  the  disappointment  of  the  disponee's  creditors,  because  the 
seeming  right  in  him  was  limited  by  the  back-bond ;  and  he 
had  no  permanent  or  absolute  right  in  him  of  which  the  dili- 
gence of  his  creditors  could  lay  hold.  What  takes  place  in  the 
case  of  a  disposition  qualified  by  a  back-bond,  holds  also  as  to 
a  personal  right,  although  relating  to  real  estates,  qualified  by 
any  prohibitory,  resolutive,  and  irritant  conditions,  so  long  as 
such  rights  continued  personal. 

If  a  creditor  contract  with  a  man  who  has  no  more  than  a 
personal  right,  clogged  with  irritant  and  resolutive  clauses,  he 
neither  contracts  bona  jfide,  nor  upon  the  faith  of  the  record. 
But  as  he  must  necessarily  see  the  personal  right  itself,  or 
otherwise  contract  on  no  faith  at  all,  so  he  must  likewise  see 
under  what  conditions  that  personal  right  stands.  The  case  is 
different  where  an  heir  of  entail  is  infeft  upon  the  tailzie  with- 
out repeating  the  irritant  and  resolutive  clauses,  or  where  he 
has  a  separate  title  in  him  different  from  the  entail,  upon  which 
a  creditor  may  rely.  This  may  happen  where  the  heir  of  a 
new  entail  is  likewise  the  heir  of  line,  or  heir  of  the  investiture. 
If  the  heir  of  entail  be  infeft  upon  the  entail  without  inserting 
the  conditions  of  the  entail,  that  infeftment  will  be  a  sufficient 
foundation  upon  which  a  creditor  may  bona  fide  contract.  In 
such  a  case  the  creditor  need  not  look  farther  back,  because  the 
heir  has  in  him  a  formal  right  upon  record,  clogged  with  no 
restrictions.  In  the  same  manner,  where  the  heir  of  tailzie  is 
likewise  heir  of  the  former  investiture,  and  is  either  infeft  as 
such,  or  possesses  the  lands  on  apparency,  a  creditor  may 
contract  with  him  bona  fide  without  being  obliged  to  notice  the 
entail.  But  where  the  heir  of  entail  has,  as  in  the  present 
case,  no  form  of  right  in  him  appearing  not  to  be  clogged,  no 
right  upon  record,  on  which  a  creditor  can  rely,  but  only  a 
personal  disposition  under  the  strictest  irritancies,  which  the 
creditor  must  see,  the  case  is  quite  different.  He  must  then 
necessarily  see  that  the  heir  of  entail  has  no  power  to  burden 
the  estate. 

The  fact  of  the  entail  not  being  recorded  does  not  render  it 
ineffectual  against  creditors.     If  the  entail  had  been  completed 
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by  infeftment,  that  circumstance  would  have  been  fatal  to  the  Baillib 
entail ;  but  where  tlie  entail  remains  personal,  it  is  of  no  Dbmham. 
moment  whether  it  is  recorded  or  not.  Where  the  entail  is  not  "naiT 
completed  by  infeftment,  the  right  is  not  real.  There  is  no- 
thing which  the  creditors  can  attach  but  a  conditional  personal 
right,  which  is  ipso  facto  resolved  by  the  existence  of  the  reso- 
lutive condition.  When  again  entails  become  real  by  infeft- 
ment, they  cease  to  be  affectable  by  personal  obligations,  and 
become  upon  record  the  estate  of  the  party  in  possession.  But 
in  addition  to  the  requisite  of  infeftment,  the  Statute  has  super- 
added the  necessity  of  recording  the  entail.  It  is  to  entails 
made  real  by  infeftment  that  the  Statute  alone  appUes  ;  and 
it  does  not  extend  to  personal  conveyances,  concerning  which 
it  was  never  doubted,  that  by  the  common  law  the  conditions 
contained  in  them  would  have  full  force  without  the  assistance 
of  any  infeftment  or  registration. 

The  Lords  Found  "  That  the  said  estate  of  Westshiells  is  still  i^®!S^Lo, 

Not.  28, 1781. 

affectable  by  the  pursuer  as  creditor  of  the  said  Robert  BailUe, 
alias  Denham.'^ 

The  Court  thereafter  decerned  against  the  defender  "  tanquam  Nov.  27,  I7^i. 
cognitionis  causa  et  declaratorie  tantum,  to  the  effect,  the  pur- 
suer may  have  all  manner  of  action  and  execution  by  adjudica- 
tion or  otherways,  for  payment  of  the  sum  libelled  out  of  and 
against  the  lands  and  estate  of  Westshiells,  which  pertained  to 
the  deceased  Sir  William  Denham.'' 

The  defender  having  appealed  to  the  House  of  Lords,  it  was  Judomknt. 
Ordered  and  Adjudged  "  That  the  said  interlocutor  of  the  23d  j^r6^i788.^ 
November  1731,  whereby  the  Lords  of  Session  found  *  that  the 
estate  of  Westshiells  is  still  affectable  by  the  pursuer,  as  credi- 
tor to  the  deceased  Robert  Baillie,  alias  Denham  ;'  as  also  the 
said  subsequent  interlocutors  complained  of  be,  and  the  same 
are,^  hereby  reversed." 
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IL— CARLETON'S  CREDITORS  v.  GORDON. 

Not.  21, 1753.  In  1684  Jaiiies  Gordon  executed  an  entail  of  the  estate  of 
Nareativb.  Carleton  in  favour  of  the  heirs-male  of  his  own  body  ;  whom 
failing,  to  John  Gordon,  third  son  to  Gordon  of  Earlston  ;  whom 
failing,  to  Nathaniel  Gordon  of  Gordonston,  and  their  respective 
heirs-male ;  whom  failing,  to  his  own  heirs-male  whatsoever. 
The  entail  was  in  the  form  of  a  procuratory  of  resignation,  and 
by  the  prohibitory  clause  the  heirs  called  were  prohibited  from 
contracting  debts,  or  doing  any  other  deeds,  directly  or  indi- 
rectly, above  the  half  of  the  value  of  the  estate. 

The  first  substitute  predeceased  the  maker  of  the  entail,  and 
both  died  without  male  issue.  In  1702  Nathaniel  Gordon,  the 
second  substitute,  made  up  his  title  to  the  procuratory  as  heir- 
male  and  provision  to  the  maker  of  the  entail,  but  he  took  no 
infeftment,  and  the  entail  was  never  recorded.  In  the  marriage- 
contract  of  his  son  Alexander,  he,  in  the  character  of  absolute 
proprietor,  conveyed  to  his  son  the  estate  of  Carleton,  under 
burden  of  his  own  debts,  but  the  son  was  never  infeft. 

The  father  and  son  having  contracted  debts  above  the  value 
of  the  estate,  a  process  of  ranking  and  sale  was  brought  by 
their  creditors.  William  Gordon,  a  remote  heir  under  the 
general  substitution,  appeared  and  objected  that  the  sale  could 
not  proceed,  because,  according  to  the  prohibitory  clause  in  the 
entail,  the  debts  could  not  be  sustained  above  the  half  of  the 
value  of  the  estate. 

Argument  for  Pleaded  FOR  THE  CREDITORS. — The  entail  was  never  record- 
ed,  and  so  could  not  bind  creditors.  The  creditors  of  Alexander 
the  son  are  farther  secured  by  the  Act  1685,  as  it  appoints  the 
provisions  and  irritant  clauses  to  be  repeated  in  the  rights  and 
conveyances  of  the  heir  of  tailzie,  otherwise  not  be  militate 
against  creditors. 

aroumbkt  for      Pleaded  for  the  Heir  op  Entail. — Creditors  who  contract 

Heirof  Entail.      .,,  x'tx^j  u*  i  r  •  v.  ji^ 

With  a  person  not  inteft,  do  so  upon  his  personal  faith,  and  not 
upon  the  faith  of  the  records.  Every  right,  therefore,  however 
latent,  which  affects  a  debtor,  must  also  affect  his  creditors. 
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This  principle  answers  aU  the  objections,  whether  of  the  whole 
creditors  in  general  or  of  Alexander's  creditors  in  particular, 
and  does  so  without  distinction,  whether  the  entail  was  made 
before  or  after  the  Act  1685.  That  Act,  it  is  obvious,  has  no 
reference  to  a  case  like  the  present,  seeing  that  it  provides  for 
the  security  of  such  creditors  only  who  have  contracted  bona 
fide  with  a  person  iufeft.  Upon  this  principle,  in  the  case  of 
tlie  creditors  of  Westshiells,  where  the  entail  was  not  recorded, 
and  where  the  heir  had  made  up  his  titles  to  the  procura- 
tory  by  a  general  service,  without  repeating  the  irritant  clauses 
in  the  retour,  the  House  of  Lords  reversed  the  interlocutor  of 
this  Court,  and  found  that  creditors  contracting  with  such  heir 
not  infeft  were  barred  by  the  entail. 


Carubtoh's 

Ckeditobs 

t, 

Gordon. 


1768. 


The  Lords  Found  "  That  the  heir  in  possession  might  law-  Judomekt^ 
fully  contract  debts  to  the  extent  of  half  of  the  value  of  the   °^*    '  '    ' 
estate." 


1 .  Lord  Kames,  in  reporting  the 
case  of  Cauleton's  Creditors  r. 
GouDOX,  observes, — "  This  judg- 
ment was  pronounced  without  any 
debate,  upon  the  authority  of  for- 
mer judgments  of  the  same  kind, 
and  of  a  judgment  of  the  House 
of  Peers.  I  cannot  justify  in  my 
own  mind  this  opinion.  I  admit 
that  the  case  comes  not  under  the 
Act  1085,  but  must  be  governed 
bv  the  common  law.  Farther,  I 
admit  that  clauses  qualifying  a 
ficrsonal  right,  or  qualifying  the 
jxisscssor's  right,  must  be  good 
against  a  purchaser,  whether  vo- 
hiiitary  or  judicial;  because  a 
purchaser  cannot  take  more  than 
what  is  in  the  disponer.  But 
prohibitory  and  irritant  clauses 
have  no  such  effect  as  to  qualify 


the  proprietor's  right,  whether  in- 
feft or  not  infeft.  It  appears  to 
me  evident,  tliat  by  the  common 
law  an  entail  is  not  good  against 
creditors,  even  where  the  heir  of 
entail  is  infeft :  because  a  prohibi- 
tory clause  does  not  limit  the 
heir's  right  of  property,  but  is 
only  a  personal  prohibition,  the 
contravention  of  which  can  go  no 
farther  than  to  subject  liim  to 
damages,  or  perhaps  to  forfeiture. 
Now,  if  the  possessor's  right  of 
property  be  not  limited,  every  ad- 
judication adduced  against  the 
estate  for  his  debt  must  be  effec- 
tual. This  reasoning  is  equally 
applicable  to  the  case  of  a  person 
who  possesses  by  a  disposition 
without  infeflment." 

2.  In  reporting  the  same  case 
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Lord    Kilkerran    observes, — 
^*  The  entail  had  never  been  re- 
gistered in  the  Register  of  Tailzies, 
but  then  neither  had  infeftment 
ever  followed  upon  it,  and  there- 
fore  as  the   creditors   could   not 
plead  that  they  had  contracted  on 
the  faith  of  the  records  with  a  per- 
son infeft,  or  who  was  apparent 
heir  of  a  person  infeft,  it  was  un- 
derstood that  they  could  not  object 
to  their  being   barred   by  every 
clause  in  the  tailzie,  as  if  it  had 
been  recorded  in  the  Register  of 
Tailzies,  and  as  if  their  debtors 
had  been  infeft,  and  the  irritant 
clauses  insert  in  their  infeftment, 
as  was  adjudged  by  the  House  of 
Peers  in  the  question  between  Mr. 
James  Baillie  and  Mr.  Archibald 
Stewart  alias  Denham  of  West- 
shiells.      Neither  was   this  point 
controverted  by  the  Creditors,  nor 
is  it  likely  the  Lords  would  have 
hearkened  to  them  if  it  had,  in 
respect  of  the  said  judgment  of 
the  House  of  Peers.    The  Court 
of  Session  had  in  that  case  found 
that  even  the  prohibitory  and  irri- 
tant clauses  in   a  personal  right 
were  not  effectual  against  credi- 
tors when    not   recorded   in   the 
Register  of  Tailzies,  on  this  ground, 
that  the  Statute  1685  was  a  total 
settlement  of  the  whole  system  of 
entails  ;  and  they  appear  to  have 
thought,   that   as  where,  upon  a 
disposition  of  tailzie,  a  sasine  had 
been  taken,  containing  the  several 
irritant  clauses,  and  registered  in 
the  Register  of   Sasines,   it   was 
nevertheless  not  effectual  against 
creditors  unless  recorded  in  the 
Register  of  Tailzies,  so  the  reason 
was  the  same  in  the  case  of  per- 


sonal rights  upon  the  construction 
of  the  Statute  1685;  but  the 
House  of  Peers  put  a  more  limited 
construction  on  the  Statute  as 
only  concerning  tailzies  upon  which 
infeftment  had  followed." — Kilker- 
rarCs  Decisions^  p.  546. 

3.  In  the  case  of  Boyd  t?.  Mao- 
HARG,  March  4,  1766,  Alexander 
Boyd  of  Pinkhill  executed  in  1761 
a  strict  entail  of  his  estate  in  favour 
of  his  son  in  liferent,  and  Thomas 
Boyd,  his  grandson,  in  fee ;  whom 
failing,  to  his  grandson's  nearest 
heir-male  whatsoever ;  whom  fail- 
ing, to  his  own  heirs-male  what^ 
soever.      The   entail   was    never 
recorded ;  but  in  virtue  of  the  pro- 
curatory  contained  in  the  entail, 
a  charter  was   obtained  in  1673 
from   the   superior,   the   Earl   of 
Cassills.   No  infeftment  was  taken 
upon     this     charter     till     1752. 
Thomas  Boyd,  the  institute,  made 
up  no  feudal   title  to  the  estate 
that  held  of  Earl  of  Cassills.    On 
his  death  without  issue,  his  cousin, 
Alexander  Boyd,  grandson  of  the 
entailer  by  a  second  son,  succeed- 
ed.    He   also  made  up   no  title, 
and  died  leaving  female  issue  only. 
Upon  his  death  his  nephew,  Alex- 
ander Boyd,  succeeded.     He  also 
made  up  no  title,  but  possessed  the 
estate   for    many  years   as   heir- 
apparent  under  the  entail.     To- 
wards the  end  of  his  life  he  grant- 
ed   tacks   of    almost    the    whole 
estate,  of  long  endurances.    Upon 
his  death  Robert  Boyd,  the  near- 
est heir-male  to  the  institute,  suc- 
ceeded, who  took    infeftment  in 
1752   upon  the  unexecuted  pre- 
cept   contained    in    the    charter 
granted  by  the  Earl  of  Cassills  in 


PERSONAL  AND  REAL. 


193 


li)73.  He  brought  an  action  to 
reduce  the  leases  granted  by 
Alexander,  his  immediate  pre- 
decessor. In  defence  the  defen- 
der PLEADED, — The  entail  not 
havinir  been  reconled  in  the  Re- 
pister  of  Entails,  it  was  ineffectual 
ajrainst  the  onerous  contracts  of 
anv  of  the  heirs  of  entail.     And 

ft' 

as  Alexander  Boyd  possessed  the 
estate  as  apparent  heir  under  the 
]>ersonal  right,  the  pursuer  cannot 
pass  him  over  without  implement- 
incj  his  onerous  contracts. 

4.  The  pursuer  pleaded, — Tlie 
f^ranter  of  the  leases  in  question 
was  not  the  heir-of-line  of  the  en- 
tailer, his  immediate  predecessor 
having  left  female  descendants. 
Where  a  person  has  no  title  to 
lands  but  by  a  personal  deed,  his 
rifrht,  from  the  nature  of  the  thing, 
must  be  limited  by  the  qualities  of 
that  deed,  and  every  person  who 
contracts  with  him  is  hable  to  be 
affected  with  every  quality  or  con- 
dition that  limits  his  right.  Cre- 
ditors have  no  pretence  for  trusting 
a  man  upon  the  property  of  an 
vsUite  in  which  he  is  not  infel't. 
Tiie  Act  1 G85,  requiring  regis- 
tration of  entails,  does  not  aj*ply 
to  such  a  case.  It  ai)plies  to  those 
creditors  only  who  contract,  hona 
Me,  with  a  person  infeft  in  the 
estate.  Personal  titles  continue 
ujK>n  the  footing  of  the  common 
law,  according  to  which  every 
deed  must  be  affected  bv  the 
qualities  inserted  in  gremio  of  the 
granter^s  right,  where  no  absolute 
right  of  property  appears  to  be  in 
the  granter  from  the  records.  In 
these  personal  deeds  it  is  not  ne- 
cessary that  the  limitation  should 

VOL.  in. 


appear  in  any  record.  It  is  suffi- 
cient that  the  limitations  are  in- 
sert in  the  only  title  from  which  it 
can  a])[)ear  that  the  granter  has 
anv  ri<j:ht  to  the  lands.  The  limi- 
tations  in  that  right  must  neces- 
sarilv  affect  his  creditors.  If  Alex- 
ander  Bovd  had  been  heir-of-line 
to  the  entailer,  who  stood  infeft  in 
fee-simple  under  the  old  investi- 
ture, the  defence  might  have  pre- 
vailed, but  as  in  point  of  fact  he 
was  not  heir-of-line  of  the  entailer, 
there  are  no  termini  luihiles  for 
the  defence.  He  had  no  title  of 
possession,  either  by  apparency  or 
otherwise,  but  upon  the  entail. 
As  therefore  that  entail  continues 
personal,  it  must  necessarily  limit 
the  right  of  a  party  who  had  no 
other  title  to  the  lands  but  the 
entnil. 

f).  The  Court  sustained  the 
tacks  sought  to  be  reduced,  in 
respect  that  it  did  not  appear  that 
tacks  gninted  contrary  to  the  pro- 
hibitions of  the  entail  were  ex- 
pressly irritated,  but  only  the 
debts.  Apart  from  this  ratioy 
however,  the  Court  were  unani- 
mous that  the  conditions  of  the 
entail  affected  the  (creditors  of  the 
heir.  Lord  Monboddo  in  his  Kt»- 
port,  under  date  tianuary  22, 1776, 
observes, — "  In  this  case  Lord 
Pitfour  gave  his  opinion,  and  it 
was  the  unanimous  opinion  of  the 
Court,  that,  if  an  heir  of  tailzie 
possesses  without  the  tailzie  ever 
having  been  completeil  by  infeft- 
ment,  and  is  not  the  heir  of  the 
investiture,  his  right  upon  this 
personal  deed  of  entail  will  be 
affected  by  all  the  qualities  and 
condit^'o'^s  of  the  entail.     This,  he 
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said,  was  decided  in  the  last  resort 
in  the  case  of  Denham  of  West- 
shiells,  upon  this  ground, — that  no 
creditor  or  purchaser  can  say  that 
be  deals  with  such  an  heir  upon 
the  faith  of  the  records;  and  a 
personal  right  to  lands,  like  every 
other  personal  right,  is  affected  by 
every  quality  or  condition,  though 
not  appearing  upon  record.  In 
short,  neither  the  records  nor  the 
Act  of  Parliament  1685  have  any- 
thing to  do  with  personal  rights  to 
lands ;  but  if  the  heir  of  tailzie  in 
this  case  had  been  likewise  the 
heir  of  investiture,  he  might  have 
been  charged  to  enter  as  heir  of 
the  investiture,  and  upon  that 
ground  the  lands  might  have  been 
adjudged."  And,  again,  under 
date  March  4,  1766,  his  Lordship 
observes, — "  This  case  was  before 
the  Court  22d  January  last,  and 
this  day  the  Lords  adhered.  Lords 
Pitfour  and  Coalston  gave  it  as 
their  opinion  that  a  personal  right 
to  lands  was  affectable  by  every 
personal  obligation  relative  to  the 
lands  ;  yet,  if  it  was  intended  that 
the  proprietor  should  be  debarred 
from  alienating  or  contracting 
debts,  it  must  be  done  in  the  form 
of  prohibitory,  irritant,  and  resolu- 
tive clauses;  because,  although 
the  Act  of  Parliament  1685  does 
not  relate  to  such  personal  rights 
to  lands,  yet,  by  the  common  law, 
before  that  Act  was  made,  a  pro- 
prietor could  not  be  restrained 
from  the  free  use  of  his  property 
except  in  that  form,  and  it  would 
be  unjust  that  a  man's  debts  should 
not  affect  his  estate,  and  yet  that 


he  should  be  allowed  to  enjoy  it. 
The  only  difference,  therefore,  in 
this  matter  betwixt  a  personal  and 
a  real  right  to  lands  is,  that  where 
the  right  is  real,  there  must  be 
two  registrations,  both  of  the  tail- 
zie and  of  the  sasine,  whereas  in 
the  case  of  a  personal  right  there 
is  no  occasion  for  any  recording 
at  all." — Brown^s  Supp.^  vol.  v. 
pp.  919,  922. 

5.  In  the  case  of  Carleton's 
Creditors  v.  Gordon,  the  at- 
tempt to  attach  the  entailed  estate 
was  made  in  the  lifetime  of  the 
debtor.  In  the  case,  however,  of 
Baillie  v.  Denham,  the  attempt 
was  made  after  the  debtor^s  deadi. 
This  difference  in  the  position  of 
the  debtor  gives  rise  to  a  plea 
which  appears  not  to  have  been 
urged  in  the  case  of  Baillie  r.  Den- 
ham, that  the  creditors  of  the 
deceased  heir  could  not  make 
good  their  debts  against  his  suc- 
cessor under  the  Act  1695,  cap. 
24.  That  Act  forms  the  only 
medium  by  which  the  debts  of  an 
heir  possessing  on  apparency  can 
be  made  good  against  an  estate  so 
possessed,  but  the  estate  can  be  at- 
tached by  the  creditors  of  the  heir 
who  possessed  upon  apparency  for 
three  years  only  to  the  same  extent 
as  it  could  be  attached  by  the 
creditors  of  the  succeeding  heir. 
This  point  was  raised  and  deter- 
mined in  the  case  of  Graham  r. 
Graham's  Creditors,  May  13, 
1795,  and  Dickson  v.  Syme, 
February  24,  1801.  See  tn/ni, 
Passive  Representation, 
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Where  a  Party  is  not  Heir  of  Investiture,  but  has  right  to  an  Estate 
under  two  Personal  titles,  the  one  free  and  the  other  fettered,  and 
he  possesses  without  completing  either  title,  obligations  incurred  by 
him  cannot  be  made  good  against  the  Estate  after  his  death. 

CIIISHOLM  V.  M'DONALD. 

A  PORTION  of  the  estate  of  Chisholm  called  Kirkton-Comar  Feb.  27,  I800. 
held  of  the  family  of  Lovat ;  the  rest  held  of  the  Crown.  In  nabbativb. 
1715  the  whole  was  forfeited,  and  was  sold  in  1724  by  the 
Commissioners  of  Inquiry  to  James  Baillie.  In  the  same  year 
Baillie  conveyed  it  to  George  Mackenzie  by  a  disposition,  con- 
taining an  assignation  to  the  unexecuted  procuratory  contained 
in  the  disposition  from  the  Commissioners  of  Inquiry  to  Baillie. 
Upon  this  procuratory  Mackenzie  obtained  from  the  Crown  a 
charter  of  the  whole  estate.  In  1727  Mackenzie  conveyed  the 
whole  estate  to  Alexander  Chisholm,  and  assigned  to  him  the 
unexecuted  precept  in  the  Ci*own  charter.  Upon  this  precept 
Alexander  Chisholm  of  Mackerach  took  infeftment  in  the  whole 
estate.  Alexander  Chisholm  then  disponed  the  estate  to  Alex- 
ander Chisholm,  the  pursuer's  father,  and  upon  the  procuratory 
contained  in  this  disposition  the  pursuer's  father  obtained  a 
Crown  charter  also  of  the  whole  lands,  and  was  infeft.  In 
1744  Lord  Lovat  obtained  a  decree  reducing  the  above  title,  in 
so  far  as  related  to  the  superiority  of  Kirkton-Comar.  This 
decree  was  never  extracted.  In  1777  Alexander  Chisholm 
executed  a  strict  entail  of  the  whole  estate,  by  which  the  heirs 
were  prohibited  from  granting  leases  for  a  longer  period  than 
nine  years.  This  entail  was  recorded,  but  no  infeftment  fol- 
lowed upon  it. 

The  entailer  was  succeeded  by  his  son,  Alexander  Chisholm, 
who,  in  1788,  was  served  heir  in  general  to  his  father,  in  the 
following  terms  :  "  Diet.  Alexander  Chisholm  lator  presentium, 
ut  legitimus  et  propinquior  hicres  masculus  ac  etiam  haeres 
taillia)  et  provisionis,  diet,  quond.  Alexandri  Chisholm,  sui 
patris,  secundum  et  in  terminis  dispositionis  et  literarum  taillia?," 
&c.  The  retour  then  specified  the  entail  of  1777  and  its 
destination. 
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CHisnoLM  In  virtue  of  the  procuratory  of  resignation  in  the  entail, 
M'DoNALD.  Alexander  Chisholm  applied  for  a  Crown  charter  of  the  whole 
TsooT  lands,  but  in  consequence  of  the  opposition  on  the  part  of  the 
Lovat  family,  the  lands  of  Comar-Kirkton  were  struck  out  of 
the  signature,  and  accordingly  the  Crown  charter  did  not  con- 
tain these  lands.  No  title  to  these  lands  was  expede  by  Alex- 
ander Chisholm,  but  while  in  possession  he  granted  leases  of 
Comar-Kirkton  bej^ond  the  term  allowed  by  the  entail  of  1 777. 

Having  died  without  male  issue,  he  was  succeeded  by  his 
younger  brother  William,  who  made  up  titles  to  the  Crown 
lands  by  special  service  to  his  brother,  and  was  infeft.  In  vir- 
tue of  the  procuratory  contained  in  the  entail  executed  by  his 
father  in  1 777,  he  resigned  the  lands  of  Comar-Kirkton  into 
the  hands  of  Lovat's  Representatives,  and  obtained  a  charter 
on  which  he  was  infeft. 

He  then  brought  a  reduction  of  the  leases  of  Comar-Kirkton 
granted  by  his  brother,  in  so  far  as  they  were  longer  than  the 
entail  permitted. 

Aboumkntfob  Pleaded  for  the  Pursuer. — The  late  Alexander  Chisholm 
PiiBsiiBR.  Y^^^  ^^  right  or  title  to  the  lands  in  question,  either  feudal  or 
personal,  except  in  his  character  of  heir  of  entail.  In  that 
character  alone  he  did,  and  could  contract  with  the  defenders. 
It  was  in  that  character  alone  he  did  or  could  possess  the  lands 
in  question.  His  general  service  was  only  in  the  character  of 
heir  of  tailzie. 

But  even  supposing  he  had,  by  a  regular  deed,  as  heir-male 
in  general,  acquired  any  personal  and  unentailed  right  to  the 
lands,  which  stood  vested  in  his  father,  still,  that  right  being 
personal,  must  have  remained  affected  by  any  personal,  how- 
ever latent,  obligation  incumbent  upon  him.  Such  personal 
right  was  therefore  qualified  by  the  restrictions  of  the  entail, 
so  that  the  leases  granted  to  the  defenders  cannot  be  supported 
beyond  the  period  permitted  by  the  entail. 

A  personal  is  altogether  unlike  a  feudal  title  standing  on  the 
Register  of  Sasines.  The  former  is  liable  to  be  qualified,  limited, 
or  altogether  defeated  by  any  even  separate  and  latent  back- 
bond, declaration,  or  obligation  of  the  person  vested  with  such 
personal  right,  and  that  not  only  in  a  question  with  himself, 
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but  even  with  a  third  party,  to  whom  he  may  have  conveyed     Cbisholm 
his  right.    The  case  of  Deiiham  of  Westshiells,  and  that  of  Gor-    m*donald. 
don  of  Earlston,  support  this  proposition.     The  entail  executed      "i8oa^ 
by  the  pursuers  father  in  1777  was  a  deed  binding  upon  Alex- 
ander Chisholm,  and  qualified  and  affected  any  title  to  the 
estate  still  personal  which  might  belong  to  him.     The  entailer 
being  vested  in  the  personal  title  of  the  lands,  had  a  perfect 
right  to  transmit  them  to  his  heir,  or  to  any  one  else  under 
any  conditions  or  restrictions  he  might  think  fit.     Accordingly, 
his  deed  of  entail  constituted  an  absolute  obligation  upon  Alex- 
ander Chisholm  to  comply  with  all  its  provisions. 

If  the  last  proprietor,  by  executing  the  procuratory  granted 
by  the  Commissioners  of  Inquiry  to  James  Baillie,  had  thereby 
been  feudally  vested  in  the  estate  in  fee-simple,  the  defen- 
ders might  have  pleaded  on  their  trusting  to  the  faith  of  the 
Records.  But  as  the  last  proprietor  had  no  feudal  title  to  the 
lands,  they  cannot  pretend  to  have  relied  on  anything  else  than 
the  personal  faith  of  the  party  with  whom  they  transacted. 

Pleaded  for  tub  Defender. — The  entailer  had  nothing  abgument  for 
more  than  a  personal  right  to  the  lands.  That  right  consisted 
of  his  right  to  the  unexecuted  procuratory  granted  by  the  Com- 
missioners of  Inquiry  to  Mr.  BaiUie.  His  son  Alexander  had 
two  rights  in  his  person  to  the  estate.  He  had  right  to  the 
said  unexecuted  procurator}^  and  he  had  also  right  under  the 
entail.  The  one  was  absolute,  while  the  other  was  limited. 
He  could  have  sold  the  estate,  assigning  to  the  purchaser  the 
disposition  in  favour  of  Mr.  Baillie.  As,  therefore,  Alexander 
Chisholm  had  it  in  his  power  to  give  an  effectual  warrant  of 
sasine  to  a  purchaser,  he  must  also  be  held  to  have  given  an 
effectual  warrant  of  {possession  to  the  defenders.  It  is  now 
settled  law,  that  if  a  pei-son  be  both  heir  of  line  and  heii*  of 
tailzie,  if  he  contract  debt,  it  is  con^petent  for  his  creditors  to 
charge  him  to  enter  heir  of  line  to  his  predecessor,  and  there- 
upon to  adjudge  his  estate  ;  and  if  they  do  so,  and  secure 
themselves  before  the  entail  be  made  effectual,  they  will  carry 
off  the  estate.  The  defenders  are  therefore  entitled  to  impute 
their  author's  possession  to  his  personal  unlimited  right,  and  to 
maintain  that  it  is  sufficient  to  defend  them  against  the  present 
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Chisuolm     action.     A  creditor  is  entitled  to  have  recourse  to  every  means 

McDonald,    of  rendering  his  right  effectual.     If  the  character  in  which  he 

isoo.       contracted  with  his  debtor  be  not  sufficient  to  procure  innple- 

ment,  he  is  entitled  to  search  for  and  discover  every  other  right 

of  which  he  is  in  possession,  and  to  found  upon  it  to  the  effect  of 

securing  himself 

It  is  argued,  that  because  Alexander  Chisholm's  right  was 
personal,  it  must  be  taken  with  all  its  quaUties.  It  is  necessary, 
however,  to  distinguish  between  rights  to  heritable  subjects  and 
burdens  on  these  rights,  such  as  adjudications  and  heritable 
bonds.  No  qualification  of  rights  to  heritable  subjects,  even 
while  they  remain  personal,  will  be  effectual  against  a  singular 
successor  who  obtains  himself  regularly  infeft  before  the  quali- 
ties or  conditions  be  rendered  real  by  sasine.  This  proposition 
is  supported  by  the  case  of  Bell  v.  Gartshore,  and  that  of 
Mitchell  V.  Fergusson.  It  is  impossible,  therefore,  to  maintain 
that  if  a  man  have  a  full  and  complete  personal  right  to  a  sub- 
ject, it  may  be  qualified  by  deeds  separate  from  that  by  which 
he  has  his  right,  so  as  to  affect  a  singular  successor.  It  is 
farther  settled,  that  an  entail,  while  it  remains  peraonal,  is  not 
binding  in  a  question  with  singular  successors  acquiring  right 
from  the  heir  in  possession.  Between  the  present  case  and  the 
case  of  Kelhead,  Auchyndachy,  and  Kerse,  there  is  no  material 
distinction.  The  late  Alexander  Chisholm  had  two  separate 
and  distinct  titles  in  his  person.  His  obligation  to  conveit  the 
fee-simple  title  into  a  tailzied  fee,  being  contained  in  a  separate 
deed  unconnected  with  the  othei',  cannot  be  held  to  be  a  quali- 
fication of  the  fee-simple  title  in  a  question  with  the  defender. 

Lord  Meadowbank,  Ordinary-,  Found  "  That  the  right  to  the 
lands  in  question  in  Alexander  Chisholm,  the  entailer,  was  per- 
sonal, and  by  the  disposition  thereof  in  his  favour,  by  Alexan- 
der Chisholm  of  Mackerach,  stood  destined  in  the  first  place  to 
the  heirs-male  of  his  body  :  Finds,  That  as  the  entail  1 777 
was  not  perfected  by  an  apt  infeftment  from  the  true  superior, 
the  destination  in  the  disposition  1 742  by  Mackerach  was  not 
thereby  effectually  altered  or  put  an  end  to,  and  that  therefore 
it  remained  optional  to  the  late  Alexander  Chisholm,  who  was 
both  heir-male  and  heir  of  entail  of  his  father  the  entailer,  to 
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make  up  titles  to  Mackerach's  disposition,  whereby,  in  the  first 
instance,  he  would  be  free  of  the  fetters  of  the  entail :  Finds, 
That  by  the  service  of  the  said  late  Alexander  Chisholm,  as 
hceres  mascultiSy  expressed  distinctly  as  a  separate  character 
from  that  of  hceres  taUlice  et  provisionis,  he  carried  the  unfet- 
tered personal  right  in  the  disposition  1742,  and  that  his  right 
was  sufficient  to  support  the  leases  granted  by  him  to  the 
defender,  though  upon  terms  inconsistent  with  the  conditions 
in  that  deed  of  entail :    Therefore  sustains  the  defences/' 


Chibholx 

9. 
M<DOMALD. 


1800. 


The  pursuer  having  reclaimed,  the  Lords  "  Altered  and  sus-  Jodgmbht. 
tained  the  reasons  of  reduction."  ^  '    * 

Lord  Meadowbank  observed, — "  The  leases  good.     We  are     Opwioiis. 
bound  to  interpret  the  service  in  the  most  liberal  manner,  so  as  Baron  H^e^s 
to  make  the  heir's  deeds  effectual."  Session  Papers. 

Lord  President  Campbell. — "  Some  feudal  questions  intro- 
duced here,  which  are  material  to  be  understood.  In  the  case 
of  Blackethouse  it  was  found,  that  wliere  a  party  goes  back  to 
a  remoter  ancestor,  and  connects  himself  with  a  feudal  right,  he 
has  then  the  preference ;  but  wliere,  as  here,  a  party  connects 
himself  w4th  one  who  has  merely  a  personal  right,  he  must  take 
it  with  all  its  qualifications.  This  is  the  principle  of  the  case 
of  Deuham,  Kerse,  and  others." 


1.  On  the  Session  Papers  Ba- 
ron Hume,  after  giving  the 
opinions  of  the  Judges,  observes, 
— "  The  fallacy  of  the  argument 
in  the  paper  for  the  defender  lies 
where  the  President  put  it.  In 
all  the  cases  quoted  by  the  defen- 
der, when  the  acquirer  of  a  per- 
sonal right,  by  taking  infeftment, 
gets  quit  of  the  qualification  of 
that  perBonai  right,  such  acquirer, 
by  means  of  the  infeftment,  con- 
nects with  some  anterior  feudal 


right.  Now  the  tenant,  when  he 
has  taken  possession,  still  connects 
with  and  depends  upon  the  right 
of  the  letter  of  the  tack,  which  is 
still  personal.  He  never  can  go 
farther  back,  or  connect  witli 
prior  owners  who  had  feudal 
rights,  but  are  not  owners  to  him. 
Case  is  this.  Old  Chisholm  had 
right,  by  procuratory,  to  certain 
lands  in  fee-simple.  He  entailed 
these  lauds  by  a  deed,  on  which 
no  infeftment  followed,  and  con- 
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veyed  the  same  procuratory  to 
heirs  of  tailzie.  Alexander  Chis- 
holm  served  as  such,  and  |i;ranted 
certain  tacks,  contrary  to  the 
terms  of  tailzie.  His  right  being 
tlius  personal,  was  qualified  with 
the  tailzie,  and  so  tacks  are  null. 
If  lie  had  executed  the  original 
procuratory,  and  got  charter  and 
been  infeft,  it  would  have  been 
otherwise.  There  would  then 
have  been  two  distinct  rights  in 
his  person,  one  feudal  and  abso- 
lute, the  other  personal  and  limit- 
ed."— MS,  Notes  J  Baron  Hmnes 
Session  Papers. 

2.  On  the  Session  Papers  Lord 
President  Campbell  himself 
writes  as  follows  : — "  What  dif- 
ference does  it  make  whether  the 
entailer's  right  was  real  or  per- 
sonal? He  still  was  entitled  to 
settle  his  estate  by  entail  or  other- 
wise.  The  entail  1777  was  not 
perfected  by  any  infeftment  at  all, 
either  in  the  entailer's  person  or 
in  that  of  his  son  Alexander,  the 
next  succeeding  heir:  but  this 
Alexander  made  up  titles  by  a 
general  service,  which  connected 
him  with  the  tailzie,  and  there  can 
be  no  doubt  that  he  was  bound  by 
the  tailzie,  whether  he  meant  to 
connect  himself  with  anv  of  the 
prior  titles  or  not.  And  as  his 
right  remained  personal,  those  who 
contracted  with  him,  whether  as 
lessees  or  otherwise,  were  equally 
bound  by  the  tailzie.  Had  he 
completed  a  feudal  right  in  his 
person  as  heir  to  the  estate  under 
the  fee-simple  title,  or  even  under 
the  entail,  if  it  was  not  recorded  in 
the  Register  of  Tailzies,  then  par- 
ties were  entitled  to  say  that  they 


dealt  with  him  on  the  faith  of  the 
records,  but  the  present  case  is 
very  different.  Case  of  Ross  of 
Kerse  is  misunderstood.  Ross 
never  made  up  any  title  under 
the  entail,  but  was  charged  to 
enter  in  special,  and  thereby  con- 
nected with  his  father's  infeftment 
under  a  title  in  fee-simple.  But 
personal  right  always  qualified  by 
personal  conditions.  As  the  re- 
moval of  these  tenants  is  not  com- 
mendable, any  specialties  in  the 
case  may  be  taken  hold  of;  but 
without  wounding  the  law  in  ma- 
terial points.'"* 

3.  Lord  President  Camp- 
bell again  writes, — "  Granter  of 
tacks  had  only  a  personal  right, 
and  it  can  never  now  be  made 
feudal.  He  coimected  himself 
with  tailzie  by  service,  and  bound 
by  it,  and  the  tailzie  even  referred 
to  in  the  titles  themselves.  The 
distinction  in  Memorial  for  defen- 
der, between  qualities  appearing 
ex  facie  and  separate,  is  neither 
api)licable  to  this  case  nor  well- 
founded.  Thus  latent  back-bonds 
good  against  the  assignee  to  such 
a  right.  Princijile  of  decision  in 
case  of  Bell  of  Blackethouse  does 
not  interfere  with  principle  in 
case  of  Denham  of  Westshiells. 
First  feudal  right,  whether  con- 
necting with  immediate  author  or 
one  more  remote,  must  always 
prevail,  for  it  denudes  the  person 
last  infeft,  and  all  others  deriving 
right  under  him.  The  party  who 
thus  completes  the  feudal  right  in 
a  proper  manner,  is  no  longer 
under  a  personal  right,  but  under 
a  feudal  title  upon  record,  and 
relics  upon  the  faith  of  the  record. 
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But  the  case  of  Denham  supposes 
one  pleading  under  a  mere  per- 
sonal ri^ht,  which  has  never  been, 
and  perhaps  cannot  be,  feudally 
completed.  Such  a  right  must 
always  be  subject  to  every  per- 
sonal qualification  and  exception. 
The  defenders  in  this  case  derive 


their  leases  from  one  whose  right 
was,  and  continues  to  be,  personal, 
and  any  attempt  which  they  can 
now  make  to  render  it  feudal,  must 
come  too  late.  See  Graham, 
V.  Creditors  of  Graham,  13th 
May  1795.  Ross  of  Kerse,  Janu- 
ary 31,  1792."— J/5.  Notes. 


Naerattvk. 


An  Entail  Feudalized  hut  not  Recorded  does  not  exclude  those  Credi- 
tors of  the  Heir  possessing  under  it  from  attaching  the  Estate^ 
whose  debtSj  whether  personal  or  real,  were  contracted  prior  to  the 
date  of  recording, 

l.—SMOLLET  V.  SMOLLETS  CREDITORS. 

The  trustees  of  Mr.  Smollet  purchased  the  estate  of  Syming-  Mayi4,i807. 
ton  in  1786,  and,  in  terms  of  the  directions  of  their  constituent, 
conveyed  it  to  ]Mrs.  Jane  Smollet  and  the  other  heirs  named  in 
the  tnist-deed,  under  all  the  clauses  of  a  strict  entail.  Mrs. 
Smollet  possessed  the  estate  under  this  entail  without  an  infeft- 
ment.  On  her  death  Alexander  Smollet,  her  eldest  son,  made 
up  a  title  under  the  entail,  on  which  infeftment  followed  in 
1789,  but  the  entail  was  not  recorded  until  12th  June  1793. 
Previous  to  recording  the  entail  he  had  contracted  considerable 
personal  debts.  On  his  death  in  1799  his  son,  Captain  John 
JSmoUet,  was  served  heil*  of  entail  to  him,  and  infeftment  fol- 
lowed, but  he  did  not  otherwise  represent  his  father. 

The  creditors  of  Alexander  Smollet,  whose  debts  were  con- 
tracted prior  to  the  date  of  recording  the  entail,  constituted  their 
debts  against  Captain  Smollet,  and  led  adjudications  against 
the  estate,  with  the  view  of  bringing  it  to  sale  for  payment  of 
Uieir  debts.  An  action  of  ranking  and  sale  was  then  brought, 
and  no  opposition  having  been  made  to  it,  a  part  of  the  estate 
was  sold  judicially.  The  purchaser,  Mr.  Carmichael,  of  East- 
Eud,  doubting  how  far  the  creditors  had  power  to  bring  the 
estate  to  a  judicial  sale,  raised  an  action  of  multiplepoiudiug, 
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Smollbt 

T. 

Smolliet^s 
Cbkditobs. 


1807. 


calling  into  the  field  the  creditors  the  pursuers  of  the  ranking 
and  sale  on  the  one  side,  and  Captain  SmoUet,  the  heir  of  en- 
tail on  the  other  side,  to  debate  the  point. 

Both  these  parties  entered  appearance  in  the  action,  and  the 
cause  was  reported  to  the  Court  by  Lord  Armadale,  Ordinary, 
on  Informations.  On  considering  the  Informations  the  Court 
ordered  a  hearing  in  presence. 


AaoiniBiiT 
voB  Hkib  or 
Emtail. 


Pleaded  for  the  Heir  op  Entail. — The  entail,  before  it  is 
recorded,  has  no  operation  against  creditors ;  but  after  it  is 
recorded,  it  excludes  all  creditors,  who  have  not  already  made 
their  debts  real  upon  the  estate,  except  those  of  the  entailer. 
In  this  respect,  the  recording  of  an  entail  is  exactly  similar  to 
the  taking  of  a  sasine  on  an  onerous  disposition.  The  creditors 
of  the  person  infeft,  are  not  affected  by  any  disposition  till 
sasine  is  taken  on  it.  Before  that  time,  they  can  attach  the 
estate  for  payment  of  their  debts ;  and  if  they  complete  their 
rights  before  the  sasine  is  recorded,  theirs  will  be  preferable  to 
it ;  but  if  it  be  taken  while  the  debts  remain  personal,  all  right 
in  these  creditors  to  touch  that  estate  is  extinguished.  In  the 
same  way,  while  the  entail  was  unrecorded,  the  creditors  of  the 
heir  might  have  affected  it,  but  when  he  put  the  entail  upon 
record,  he  completed  the  right  of  the  heirs  of  entail,  and  extin- 
guished that  of  his  own  creditors  to  affect  the  entailed  estate. 
The  creditors,  and  the  heir  of  entail,  had  each  of  them  a  power 
of  affecting  the  estate.  The  one  had  the  right  of  making  their 
debts  real  upon  it ;  the  other  had  the  right  of  completing  the 
entail,  by  getting  it  recorded,  and  putting  the  estate  beyond 
being  affected  by  debt.  Both  rights  are  equally  onerous,  and 
the  one  which  is  completed  first  must  exclude  the  other.  The 
heir  in  possession  is  as  much  bound  to  record  the  entail  as  he 
is  bound  to  pay  his  debts,  or  give  security  on  his  estate  for  pay- 
ment of  them.  By  recording  the  entail,  he  fulfilled  the  former 
obligation,  he  completed  the  right  of  the  heirs  of  entail ;  and 
after  this,  it  is  impossible  for  his  creditors  to  affect  the  estate. 
He  might,  instead  of  this,  have  voluntarily  granted  securities 
on  the  estate  for  the  debts  he  had  contracted  before  he  recorded 
the  entail,  and  if  he  had  done  so,  these  securities  would  have 
been  good,  and  would  have  excluded  the  right  of  the  heirs  of 
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entail.  But  he  has  not  done  so  :  on  the  contrary,  he  has  com- 
pleted the  right  of  the  heirs  of  entail,  and  thus  excluded  his 
own  personal  creditors. 

In  the  same  way,  either  right  may  be  completed  by  judicial 
process,  if  the  heir  does  it  not  voluntarily.  The  debts  may  be 
rendered  real  by  adjudication,  and,  on  the  other  hand,  the 
entail  may  be  recorded  at  the  instance  of  the  substitute  heirs. 
Now,  in  this  way,  too,  whichever  right  was  first  rendered  real, 
excluded  the  other. 

The  creditors  cannot  complain  of  any  hardship  in  this.  They 
lent  their  money,  not  on  the  security  of  the  estate,  but  on  per- 
sonal credit,  and  to  this  they  continued  to  trust,  though  they 
knew  that  the  estate  was  liable  to  be  carried  out  of  the  reach 
of  their  diligence  by  any  completed  alienation.  But,  moreover, 
they  must,  if  they  thought  or  inquired  at  all  about  the  estate, 
have  known  that  it  was  entailed,  since  the  entailing  clauses  are 
in  the  title-deeds,  and  must  naturally  have  concluded  that  the 
entail  would  be  recorded.  This  was  an  event,  therefore,  still 
more  under  their  eye  than  an  alienation  of  the  estate,  and  yet, 
in  this  last  case,  no  plea  of  hardship  could  have  been  pretended 
by  creditors  who  lost  their  recourse  on  the  estate  by  their  own 
delay,  and  their  reliance  on  personal  security. 

The  debts  of  Alexander  SmoUet  cannot  possibly  be  effectual 
against  the  estate  of  Symington  now,  even  if  they  could  have 
been  so  during  Alexander  SmoUet's  life.  That  estate  has 
passed  to  Captain  SmoUet,  who  having  only  served  heir  of  en- 
tail to  his  father,  does  not  represent  him  in  any  other  capacity, 
so  that  the  debts  cannot  be  constituted  against  him,  and  with- 
out being  constituted  against  him,  they  never  can  affect  the 
estate,  in  which  alone  he  is  vested. 


Smolubt 

T. 

Smollrt's 
Creditors. 


1807. 


Pleaded  for  the  Creditors. — The  Act  1685,  which  re- ABatnMNT  for 
quires  the  registration  of  entails,  expressly  enacts  that  an  *"'*'^*^ 
entail,  till  recorded,  shall  have  no  force  in  relation  to  creditors. 
Before  recording,  it  is  just  as  if  it  had  never  been  executed  at 
all.  Whatever  effect  it  has,  therefore,  against  creditors,  must 
be,  by  its  operation,  after  it  is  recorded,  and  not  before.  It 
cannot  have  a  retrospect. 

It  is  evident  from  the  provisions  of  the  Statute  1685,  relative 


i 


204 


PERSONAL  AND  EEAL. 


8mollet 

V. 

Smollet'b 
Cbeiutors. 

1807. 


to  the  {)iiblication  of  entails,  that  the  Legislature  did  not  mean 
they  should  ever  have  effect  against  creditors  who  had  con- 
tracted prior  to  the  time  of  recording  the  entail. 

If  creditors  had  been  left,  without  any  public  warning  beyond 
that  contained  in  the  title-deeds,  to  trust  a  person  whom  they 
saw  in  possession  of  a  large  estate,  and  should  then  have  been 
cut  out  from  all  recourse  against  it,  much  evil  must  have  re- 
sulted to  the  community.  Personal  credit  is  given  to  a  person 
on  the  faith  of  the  property  he  possesses.  A  man  with  a  large 
estate  in  land  is  sure  to  have  personal  credit  to  a  great  amount, 
merely  from  his  possessing  it.  The  ordinary  creditors  of  a  man 
of  fortune  can  have  no  means  of  making  themselves  acquainted 
with  the  state  of  his  titles  :  they  must,  therefore,  have  fre- 
quently given  credit  to  the  possessors  of  entailed  estates,  and 
would  have  been  ruined,  if  this  had  been  the  operation  of 
recording  the  entail.  But,  to  prevent  this  evil,  the  Statute 
1685  provided  a  mode  of  giving  public  notice  of  the  existence 
of  entails,  that  might  enable  every  one  easily  to  know  whether 
an  estate  be  entailed  or  not,  and,  consequently,  whether  he 
should  give  credit  to  the  possessor.  The  object  of  this  provi- 
sion is  to  make  personal  creditors  safe,  and  when  they  find  no 
entail  in  the  Register  of  Tailzies,  they  are  entitled  to  regard 
the  estate  as  a  fee-simple,  and  their  recourse  against  it  as  per- 
fectly secure. 

But  all  the  advantages  of  this  provision  must  be  overturned, 
if  it  is  now  to  be  held,  that  an  entail,  though  not  registered 
when  debts  are  contracted,  will  cut  out  the  creditors  in  those 
debts  from  all  recourse  against  the  estate  w^henever  it  is  regis- 
tered. In  that  case,  personal  creditors  would  be  as  insecure  as 
ever.  Though  no  entail  was  known  of,  one  might  be  lurking 
in  the  hands  of  the  debtor  himself,  who  might  register  it  when- 
ever he  chose,  and  cut  them  out  from  ever  affecting  the  estate, 
or  the  same  thing  might  happen  by  the  heirs  of  entail  obliging 
him  to  record  it.  It  would  be  vain  for  personal  creditors  to 
endeavour  to  realize  their  debt  by  diligence.  For  the  form  of 
registration,  whether  voluntary  or  judicial,  is  far  more  rapid 
than  adjudication  or  judicial  sale,  and  could  always  carry  off 
the  estate.  In  short,  it  is  plain  that  if  an  entail,  when  regis- 
tered, were  to  strike  against  debts  contracted  before  registra- 
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tion,  the  registration  of  tailzies  is  of  no  earthly  use,  and  merely 
serves  to  ensnare  personal  creditors  by  a  delusive  show  of 
security.  There  can  be  no  doubt,  therefore,  that  when  the 
Legislature  provided  that  entails  should  not  be  effectual  against 
creditors  till  they  were  recorded,  it  must  have  regarded  them, 
as  being  by  their  form  and  nature  which  it  had  expressly 
designated,  calculated  to  affect  only  those  creditors  who  con- 
tracted after  the  period  when  the  entail  began  to  operate. 

Captain  Smollet  does  represent  his  father,  because  he  has 
taken  up  by  service  an  estate  in  which  his  father  was  vested. 
It  is  true,  he  has  taken  it  by  service  as  heir  of  entail,  and,  in 
regard  to  the  world  in  general,  he  is  truly  a  mere  heir  of  entail 
of  his  father,  because  to  the  world  in  general,  the  entail  is 
valid.  But  to  the  creditors  of  Alexander  Smollet,  who  con- 
tracted before  recording  of  the  entail.  Captain  Smollet  is  not 
an  heir  of  entail,  for,  in  relation  to  them,  the  entail  has  no 
validity.  His  service,  so  far  as  relates  to  them,  is  ecjuivalent 
to  service  as  heir  of  a  fee-simple.  They  are  entitled  to  hold 
the  entailing  clauses  as  if  they  were  blotted  out  of  the  deed. 
So  far  as  regards  them,  therefore,  Captain  Smollet  does  repre- 
sent his  father. 
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The  Lords  Found,  "  That  the  lands  and  estate  contained  in  Judgment. 
the  dee<i  of  entail  executed  by  Mr.  Robert  Scott  Moncrieff,  as  '^^  ' 
surviving  ti'ustce  of  the  deceased  Mr.  James  Smollet,  are 
attachable  for  the  debts  contracted  by  the  late  Alexander  Tel- 
fer  Srnollct,  the  heir  of  entail  in  these  lands,  prior  to  the  date 
of  recording  said  entail  in  the  Register  of  Tailzies,  and  there- 
fore find  that  the  diligence  used  by  the  creditors  on  their  debts, 
is  good  and  effectual  against  said  tailzied  estate.'' 


Lord  Meadowbank  observed, — "  I  have  no  doubt  about  this     Opixtons. 
question  in  the  practice  of  the  country.     The  intendment  of  Baron  Hume's 
the  Act  is  clearly  to  secure  the  public,  not  to  enable  proprietors  ^^^^^^"'^^'"P^"- 
to  defeat  the  rights  of  creditors.     In  particular,  this  appears 
from  the  clause  as  to  omitting  limitations  in  the  transmissions, 
which  it  makes  an  irritancy,  while  at  same  time  it  secures  the 
contravener's  creditors,  personal  or  real.     This  clause  affonis  a 
clear  ground  of  exposition  of  the  other  parts  of  the  Act.     I 
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have   always  judged  accordingly.     I   must   hold   all   former 
lawyers  and  judges  blind  on  the  subject." 

Lord  Newton. — **  I  have  given  twenty  opinions  to  the  same 
purpose,  on  which  great  sums  have  been  lent.  I  should  hold 
myself  liable  in  damages  if  any  other  judgment  were  given. 
Insertion  in  titles  is  nought  without  registration.  Before  the 
Act  1685,  the  effect  of  limitations  was  very  doubtful.  The 
Legislature  compromised  the  matter  by  its  provisions  for  pub- 
lic interest." 

Lord  Armadale. — "  I  understood  the  matter  to  be  thoroughly 
settled.  The  character  of  our  law  is  very  favourable  to  credi- 
tors, personal  as  well  as  others.  Hence  enactments  in  favour 
of  creditors  of  apparent-heirs,  and  of  personal  creditors  of  an- 
cestor doing  diligence  in  three  years.  It  is  presumable,  there- 
fore, that  Act  1685  could  mean  real  creditors  only.  The 
words,  "  being  so  inserted"  plainly  make  all  the  requisites  con- 
ditions of  the  validity  of  the  tailzie.  There  is  nothing  to  limit 
the  Act  to  posterior  personal  creditors  more  than  posterior 
adjudgers.  It  is  much  too  late  to  move  such  a  doubt  after  the 
settled  practice  of  the  country.  As  to  the  diflBculty  of  attach- 
ment— if  tailzie  not  good,  ordinary  forms  will  apply." 

Lord  Justice-Clerk  Hope. — "  My  opinion  is  different.  The 
tailzie  was  followed  with  infeftment  bearing  intimations,  and 
that  sasine  recorded.  Any  one  dealing  with  the  heir,  saw  that 
he  had  a  right  defeasible  in  a  certain  event,  by  registration.  All 
such  were  bound  to  inspect  record  of  sasines  as  much  as  of 
tailzies.  A  personal  creditor  never  contracts  on  faith  of  the 
estate.  He  only  takes  a  general  view  of  his  debtor's  circum- 
stances, such  as  ex  facie  they  make  his  credit.  But  he  does 
not  properly  contract  on  faith  of  the  estate,  for  if  he  did,  law 
would  bring  him  pari  passu  with  an  heritable  creditor.  Even 
where  heritor  is  such  in  fee-simple,  if  the  creditor  stands  by, 
and  lets  him  encumber  with  heritable  bond,  he  is  cut  out.  In 
short,  until  he  do  something  in  attachment  of  the  estate,  he 
cannot  touch  it  at  all.  It  may  be  sold  or  encumbered  to  his 
exclusion.  An  heir  of  tailzie  is  under  an  onerous  obligation 
to  the  substitutes  equally  as  to  his  other  creditors.  Even, 
therefore,  if  this  question  had  been  with  first  debtor,  I  should 
think  there  was  no  room  for  complaint,  more  than  if  he  had 
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given  an  heritable  bond  on  the  estate  to  its  value.  The  per- 
sonal creditor  in  either  case  has  himself  to  blame.  But  this 
case  more  favourable,  as  first  debtor  died  without  adjudications 
being  led.  Now,  in  such  a  case,  the  personal  creditor  must 
constitute,  which  he  can  only  do  on  the  ground  of  representa- 
tion and  eadem  persona,  which  do  not  apply  to  the  case.  An 
heir  of  tailzie  cannot  renounce.  He  can  only  give  up  his  life- 
rent, not  the  right  of  his  heir.  All  these  maxims  and  fictions, 
therefore,  are  inapplicable.  There  is  a  medium  impedimentum 
which  excludes  the  creditors.  As  to  the  point  being  fixed,  if  I 
had  been  consulted,  I  would  have  advised  creditors  to  take  an 
heritable  bond.  There  is  no  judgment  of  this  Court  to  that 
purpose.  In  Westshiells  there  was  no  infeftment,  and  on  that 
ground  the  House  of  Lords  decided." 

Lord  President  Campbell. — "  I  am  clear  that  creditors 
contracting  with  an  heir  of  tailzie  may  adjudge  effectually,  if 
deed  is  not  recorded.  The  estate  is  subject  to  that  liability. 
The  question  is  as  to  effect  of  debts,  which  have  not  been  made 
to  affect  the  estate  before  recording.  The  debts  prohibited  in 
a  tailzie  are  debts  to  affect  the  estate.  This  heir  represents  his 
predecessor  as  heir  of  tailzie  only,  and  the  tailzie  was  complete 
at  the  time  of  his  succession.  In  first  debtor  s  lifetime,  question 
would  have  been  more  difficult.  The  purpose  of  registration  is 
only  to  protect  the  estate,  not  to  warn  the  public  against  con- 
tracting personal  debts.  It  is  not  at  all  of  the  nature  of  an  in- 
hibition. I  am  not  acquainted  with  any  understanding  of  the 
law  by  the  country  as  to  the  case  of  the  first  debtor.  The  case 
of  Rothes  and  other  cases,  were  cases  of  descent  for  generations, 
still  without  registration.  That  question  never  yet  tried.  The 
case  hero  is  that  of  an  heir  taking  a  complete  tailzied  estate, 
which  he  takes  from  the  entailer.  It  is  the  same  case  with 
that  of  Graham  of  Houston,  in  which,  also,  by  proper  measures, 
the  estate  might  have  been  made  liable.    Principle  of  it  applies." 

Lord  Craig. — "  I  have  been  clear  all  along,  that  a  tailzie 
not  recorded,  is  none  at  all  as  to  the  interest  of  creditors.  It 
wants  that  without  which  it  is  no  tailzie.  Creditor  is  in  bona 
fide  to  look  on  it  as  none.  The  whole  strain  of  the  Act  is  to 
that  purpose.  Thus  Captain  Smollet  does  represent,  so  far  as 
relates  to  debts  contracted  before  recording.'^ 
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1.  On  the  Session  Papers  Lord 
President  Campbell  has  writ- 
ten,— *^  Tailzie.     Whether  per- 
sonal creditors  of  a  prior  heir  of 
entail,  where  debts  were  contract- 
ed before  tailzie  was  recorded,  can 
now  attach  the  estate  in  the  per- 
son of  an  heir  who  has  succeeded 
after  the  tailzie  was  duly  recorded, 
and    made    up   titles   as    heir   of 
tailzie  ?     Question    resolves    into 
this,   Whether   the    present   Mr. 
Smollet  represents  his  father  as  to 
these  debts,    or,   in   other  words, 
whether  they  can  be  constituted 
against  hini  so  as  to  be  a  ground 
of  attaching  the  tailzied  estate,  no 
step  having  been  taken  to  make 
them  effectual  during  the  life  of 
the  contractor  of  these  debts?  The 
cases  of  Rothes,    14th  December 
1758,    and  Rosebery,    22d  June 
1765,  are  so  far  different,  that  the 
entails  remained  still  unrecorded 
when  actions  were  brought  to  con- 
stitute the  debts  against  the  heir 
in   possession,    and  to   make   the 
estate   liable.     Estate  was   found 
liable  ad  valorem.  Case  of  Graham 
of  Houston,  13th  May  1 795,  not  ex- 
actly the  same,  as  Harry  Graham, 
who    contracted    the    debts,    had 
never    made  up  titles,    nor  been 
anyhow  invested  with  the  estate, 
except  as  apparent-heir.     Case  of 
Syme   v.    Dewar,     1st   February 
1803 — Session  Papers  that  year, 
Graham    of  Morphie.      When  a 
personal  creditor  lends  his  money 
upon  personal  credit,  he  does  not 
look  at  the  records  at  all.      Piut 
when  he  comes  to  adjudge  or  to 
demand  security  upon  the  estate, 
he   must  see   how    matters   then 
stand,  and  whether  he  can  have 


access  or  not.     Heir  now  in  pos- 
session— does  not  represent  except 
as  heir  of  tailzie.     Can  a  decree, 
therefore,  be  taken  against  him  as 
passive  liable,  to  the  effect  of  ad- 
judging the  tailzied  estate,  the  tail- 
zie having  been  rendered  complete 
before  he  succeeded  ?     Heir  does 
not   incur  any  irritancy   by  con- 
tracting personal  debts.     He  may 
be  a  bankrupt  before  he  succeeds. 
Tailziedoesnotstrike  against  these, 
but  against  bringing  them  upon 
the  estate.    Lord  Kaimes'  notions 
go  too  far   in    this  respect,    voce 
Tailzie.     Can  he  be  charged  in- 
stantly  upon  succeeding,  without 
allowinsf  a  moment  to  record  the 
entail  ?      See  notes    on    case    of 
Graham  of  Morphie,  Session  Pa- 
})ers,    November,   &c.,  1804,   N. 
103.     See  case  of  Chisholm,  27th 
February  1800.      Heir  of  entail 
does  nothing  tortuous  or   illegal 
when  he  contracts  personal  debt. 
But  he  does  so,  and  is  guilty  of  a 
contravention  for  which  he  raav 
be   forfeited   of  his  estate,    if  he 
allows  estate   to  be  adjudged  for 
personal  debt.    Perhaps  next  heir 
is  ignorant  of  the  existence  of  such 
an  entail,  and  may  be  an  infant  or 
out   of  the  countrv,    so  that   no 
blame  is  imputable  to  him  for  not 
immediately  recording  the  entail. 
2.  "  In  all  the  cases  founded  on 
in  this  Information,  the  last  entail 
remained  incomplete  and  accessi- 
ble to  debts  when  the  competition 
arose.     The  case  here  is  different. 
Captain  Smollet  having  succeeded 
to  a  completely  tailzied  estate,  so 
that   not   a  shilling   of    his  own 
debts  can  attach  upon  it,  so  far  he 
is  in  same  case  with  GrflhnTn  of 
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Houston.  See  also  case  of  Glen- 
cairn,  23d  May  1800.  If  he 
allows  this  judicial  sale  and  adju- 
dication to  take  place,  he  will 
incur  a  forfeiture.  Can  he  relieve 
himself  by  applying  to  Parliament? 
— no  bankrupt  estate  here.  By 
decision  in  case  of  Stormont  in 
1662,  it  was  fixed  that  even  at 
common  law  tailzie  was  good 
against  creditors,  &c.,  by  the  ope- 
ration of  Xhe  clauses  themselves, 


without  being  entered  in  a  parti- 
cular register  This  altered,  or  so 
far  restricted  by  Act  1685  requir- 
ing a  register,  but  mere  personal 
debts  could  not  attach  upon  estate 
without  some  step  being  taken  to 
bring  them  upon  it  by  adjudica- 
tion or  otherwise.  In  England 
certain  forms  also  necessary. 
Blackstone,  vol.  iii.  pp.  4,  14." — 
MS.  Notes,  Sir  Ilay  CampheWa 
Session  Papers, 


II.— ROSS  V.  BRUMMOND. 


In  1 783  George  Ross  of  Cromarty  executed  a  strict  entail  Aug.  so,  I88i. 
of  that  estate  on  himself  and  the  heirs  of  his  body,  whom  fail-  Nabrativk. 
ing,  on  Alexander  Gray  and  the  heirs-male  of  his  body,  whom 
failing,  to  other  substitutes.  Having  died  without  issue,  Alex- 
ander Gray  became  entitled  to  the  estate,  and  in  1787,  he  took 
infeftment  under  the  entail,  and  in  terms  of  the  entail  changed 
his  name  to  Ross.  After  succeeding  to  the  entailed  estate  he 
became  indebted  in  a  large  amount  to  Messrs.  Drummond, 
bankers  in  London.  In  1803,  after  the  debt  to  the  Messrs. 
Drummond  was  contracted,  one  of  the  substitutes  applied  to 
have  the  entail  recorded,  which  was  done  accordingly.  After 
the  entail  was  recorded,  the  Messrs.  Drummond  raised  an  action 
of  constitution  against  their  debtor,  in  which  they  obtained 
decree  in  1806.  They  then  raised  an  action  of  adjudication 
against  the  estate  of  Cromarty,  in  which  they  obtained  decree 
on  17th  February  1808,  which  was  duly  recorded,  and  on  16th 
April  they  presented  a  signature  in  Exchequer.  A  ranking 
and  sale  of  the  estate  had  been  already  brought  at  the  instance 
of  certain  heritable  creditors,  and  in  this  process  the  Messrs. 
Drummond  produced  a  claim. 

In  1820  Alexander  Gray  or  Ross  died,  and  thereafter  the 
pursuer,  as  the  next  heir  of  entail  entitled  to  succeed  to  the 
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Rosa       estate  of  Croinarty,  brought  an  action  of  reduction  for  setting 
Dbummond.    aside  the  adjudication  of  the  Messrs.  Drummond,  on  the  ground 
1831.       that  the  estate  could  not  be  attached  for  payment  of  the  debts 
due  to  them. 

AiMiuMiNT  FOB      Pleaded  FOR  THE  PuRSUER. — The  defender's  debtor  was  not 

PuBflUEB.  ,       .  ,.  .  •  TT       1        1  •     t  1 

an  lieir  ahoqui  successuns.  He  had  no  right  to  the  estate  ex- 
cept under  the  conditions  of  the  entail.  That  entail  imposed 
upon  him  certain  obligations  in  favour  of  the  substitute  heirs, 
and  created  in  each  of  them  ^,jus  crediti,  which  was  made  real 
by  the  infeftment  taken  upon  the  entail  in  1787.  That  infeft- 
ment  was  taken  prior  to  the  existence  of  the  debts  in  question. 
As  therefore  the  heirs  of  entail  had  acquired  a  real  right  to  the 
estate,  they  could  not  be  affected  by  personal  debts  subse- 
quently contracted  by  the  heir  in  possession. 

Prior  to  tlie  Statute  1685  entails  were  considered  effectual, 
not  only  i?iter  hcFredes,  but  with  third  parties.  That  Statute, 
which  was  partly  declaratory  of  the  law,  and  partly  corrective 
and  penal,  was  not  intended  to  alter  the  common  law,  but 
merely  to  secure  tailzies  more  effectually.  One  of  the  enact- 
ments was,  that  the  entail  should  be  recorded,  in  order  to  ren- 
der it  real  and  effectual,  not  only  against  the  contraveners  and 
their  heirs,  but  also  against  "  their  creditors,  comprisers,  and 
adjudgers,  and  other  singular  successors  whatsoever."  It  is  true 
that  it  has  been  held,  that  although  infeftment  may  have  been 
taken  upon  the  entail,  yet  if  the  entail  itself  has  not  been 
recorded,  and  if  debts  have  been  made  real  upon  the  estate, 
they  will  be  effectual ;  but  there  is  no  authority,  either  in  the 
Statute  or  otherwise,  for  holding  that  it  is  competent  to  attach 
the  estate  for  debts  of  a  personal  nature,  after  the  entail  has 
been  recorded.  On  the  contrary,  it  is  evident,  from  the 
words  of  the  Statute,  that  by  the  recording,  a  real  right  was 
constituted  in  favour  of  the  heirs- substitutes  ;  and  therefore  this 
real  right  cannot  be  affected  or  injured  by  the  claims  of  per- 
sonal creditors  attempting  subsequently  to  attach  the  estate. 
Accordingly,  this  principle  was  recognised  by  the  House  of 
Lords  in  the  case  of  Sheuchan;  and  although  no  doubt  the 
case  of  Smollet  is  at  variance  with  the  plea  maintained  by  the 
pursuer,  yet  that  decision  was  pronounced  only  by  a  majority ; 
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and  the  priaciple  is  in  opposition  to  that  established  in  the        Rom 
case  of  Sheuchan.  Dbummomd. 

As  Alexander  Gray  or  Ross  had  right  only  to  the  estate      "igsT 
in  virtue  of  the  entail,  his  personal  creditors  could  only  attach 
it  tantum  et  tale,  as  it  stood  in  his  person,  and  consequently 
subject  to  the  restrictions  and  hmitations  contained  in  it. 

Pleaded  for  the  Defender. — It  is  a  fundamental  principle  ABorMKiT  tor 
of  law  that  every  man's  estate,  in  whatever  manner  he  may 
have  acquired  it,  is  liable  to  the  onerous  debts  which  he  has 
contracted.  An  exception  to  this  rule  is  introduced  by  special 
Statute,  in  the  case  of  persons  holding  an  estate  under  the 
fetters  of  a  strict  entail.  In  order,  however,  to  secure  due  inti- 
mation of  the  exemption  of  any  particular  property  from  its 
general  liability  for  the  debts  of  the  proprietor,  certain  forms 
of  publication  are  carefully  prescribed  by  that  Statute.  If 
any  of  these  forms  of  publication  are  neglected,  the  estate  re- 
mains subject  to  its  original  liability  in  a  question  with  credi- 
tors whose  debts  were  contracted  prior  to  the  completion  of 
the  statutory  forms. 

It  is  a  mistake  to  say,  that  at  common  law  entails  are  effec- 
tual against  onerous  creditors,  or  that  the  heirs-substitutes,  who 
are  mere  gratuitous  disponees,  have  such  a  jus  crediti  as  can  be 
made  effectual  to  exclude  onerous  creditors,  where  the  entail 
has  not  been  recorded  in  terms  of  the  Statute.  It  is  plain, 
from  the  words  of  that  Statute,  that  the  exemption  of  the 
estate  from  liability  is  merely  conditional  and  dependent  upon 
the  recording  of  the  entail.  If  not  recorded,  the  estate,  in 
regard  to  creditors,  is  considered  as  held  in  fee-simple  ;  and, 
consequently,  by  no  act  which  may  be  done  subsequently  can 
the  estate  be  protected  against  these  debts.  The  question,  too, 
is  no  longer  open,  for  it  was  decided  in  the  cases  of  SmoUet 
and  Ferrier. 

It  \&  true,  that  where  a  proprietor's  right  is  merely  personal, 
his  creditors  can  only  attach  the  estate  tantum  et  tale  as  he 
possesses  it.  But  where  his  right  has  been  made  real  by  infeft- 
ment,  they  can  only  be  affected  by  what  appears  on  the  re- 
cord ;  and  as  it  is  essential  to  the  protection  of  the  estate,  that 
the  entail  shall  appear  in  the  Register  of  Entails,  creditors  are 
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Ross        entitled,  when  there  is  no  such  entail  recorded  there,  to  act  on 
Dbummohd.    the  faith  of  the  estate  being  held  in  fee-simple. 


1881. 

Lord  Newton,  Ordinary,  reported  the  case  to  the  Court, 
and  in  a  Note  observed, — "  The  Lord  Ordinary  sees  nothing 
in  the  pursuer's  argument  to  induce  him  to  think  that  the  case 
of  SmoUet  was  erroneously  decided  ;  but  as  the  authority  of  this 
case  is  alleged  to  have  been  weakened  by  the  judgment  of  the 
House  of  Lords  in  the  Sheuchan  case,  he  thinks  it  proper  to 
report  the  present  cause,  that  the  opinion  of  the  Court  may  be 
obtained/' 

Judgment.  The    Court  "  Sustained   the   defences,   and   assoilzied    the 

June  n.  1828.  ^^^^^^^^  » 

Opihions.  Lord  President  Hope  observed, — "  It  is  impossible  that  we 
can  distinguish  this  case  from  that  of  Smollet.  Both  President 
Campbell  and  myself  were  against  that  decision,  and  the  note 
which  I  then  made  on  my  copy  of  Erskine  is  expressed  in  these 
terms : — '  The  President  (Sir  Hay  Campbell)  and  I  were 
against  this  judgment,  on  this  ground,  that  the  making  up  titles 
by  Captain  Smollet,  as  heir  of  tailzie  under  a  tailzie  completed 
by  infeftment,  and  recorded,  was  a  medium  impedimentum, 
which  prevented  the  previous  personal  creditors  of  the  ancestor 
from  attaching  the  estate.  They  might  have  got  a  security 
over  the  estate  ;  but  they  did  not  do  so  in  time.  By  the  allow- 
ing the  entail  to  be  recorded,  and  the  heir  to  make  up  his  titles, 
they  put  themselves  exactly  in  pari  casu  with  personal  credi- 
tors who  allow  diligence  of  any  other  kind  to  be  done  against 
the  estate,  or  their  debtor  to  sell  it  to  their  prejudice.' 

"  The  other  judges,  however,  were  against  us  ;  and  it  must 
therefore  be  regarded  as  a  ruling  decision,  at  least  in  this 
Court.  Besides,  we  adhered  to  it  in  the  case  of  Ferrier :  so 
that,  until  a  diflFerent  rule  be  laid  down  by  the  House  of  Lords, 
J  must  consider  these  cases  as  fixing  the  law.  The  principle  of 
the  case  of  Smollet  was,  that,  in  relation  to  creditors,  the  heir 
in  possession  was  to  be  considered  as  a  fee-simple  proprietor." 

Lord  Gillies. — "Precisely.  Indeed,  on  reading  these  pa- 
pers, I  regarded  the  law  as  so  completely  settled  by  the  case 
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of  Smollet,  that  I  did  not  take  the  trouble  to  form  any  opinion        ^^ 
upon  the  subject/'  Drummonii. 

1831. 

The  pursuer  having  appealed  to  the  House  of  Lords,  "'  It  was  house  op 
declared  that  the  registration  of  the  deed  of  entail  prior  to  the  Aug.so,  issi. 
date  of  the  decrees  of  constitution  and  adjudication,  does  not,  in 
this  case,  bar  the  claims  of  the  creditors  against  the  entailed 
estate  in  respect  of  debts  contracted  prior  to  such  registration  ; 
and  with  this  declaration  it  was  ordered  and  adjudged,  That 
this  cause  be  remitted  back  to  the  First  Division  of  the  Court 
of  Session  in  Scotland,  to  pioceed  therein  as  shall  be  just  and 
consistent  with  this  declaration,  it  not  being  the  intention  of 
this  House  to  give  an  opinion  upon  any  other  points  arising 
between  the  said  parties  in  this  cause." 

Lord  Lyndhurst  observed, — "  The  question  for  your  Lord- 
ships' consideration,  and  which  is  one  of  much  importance,  is 
this  : — The  present  respondents  being  the  personal  creditors  of 
the  bankrupt,  Alexander  Ross,  the  deed  of  entail  being  recorded 
in  1803,  while  the  debt  was  a  mere  personal  debt  of  Alexander 
Ross,  and  the  adjudication  not  taking  place  until  1808,  the 
question  is,  under  these  circumstances,  whether  this  decree  of 
adjudication  against  this  entailed  estate,  pronounced  subse- 
quently to  the  period  when  the  entail  was  recorded,  can  or  can 
not  be  sustained  ?  My  Lords,  when  this  case  came  on,  a  noble 
and  learned  Lord  (the  Earl  of  Eldon)  conversant  not  only  with 
Scotch  law  in  general,  but  conversant  deeply  with  this  particu- 
lar branch  of  Scotch  law,  namely  the  law  of  entail,  attended 
here,  on  account  of  the  importance  of  the  question,  for  the  pur- 
pose of  hearing  the  discussions  and  arguments  at  your  Lord- 
ships' bar.  The  case  has  stood  over  from  time  to  time,  in 
order  that  I  might  have  the  opportunity  of  attending  with  that 
noble  Lord,  and  that  he  might  move  your  Lordships  for  judg- 
ment in  this  case.  Circumstances,  however,  have  interfered  to 
pffevent  it.  But  I  have  had  an  interview  with  that  noble  and 
learned  Lord,  who,  in  consequence  of  indisposition,  has  been 
under  the  necessity  of  leaving  town.  I  know  his  views  of  the 
subject,  and  they  entirely  concur  with  my  own ;  and  in  moving 
this  judgment,  I  beg  that  it  may  be  considered  I  am  acting  ac- 
cording to  the  opinion  and  judgment  of  that  noble  and  learned 


i 


214  PERSONAL  AND  REAL. 

Ross       Lord,  as  well  as  according  to  the  opinion  and  judgment  which  I 
Dbummond.    myself  have  formed,  after  hearing  the  arguments  at  your  Lord- 
1881.        ships'  bar,  and  after  reading  with  considerable  attention  the 
printed  papers  and  cases  referred  to. 

"  My  Lords,  it  is  unnecessary  for  me  to  trouble  you  with  any 
observations  upon  the  law  of  entail  as  it  existed  at  common  law 
in  Scotland,  because,  according  to  my  view  of  the  subject*  this 
case  turns  entirely  on  the  construction  of  the  Statute  1685. 
My  Lords,  by  that  Statute  power  was  given  to  his  Majesty's 
subjects  in  Scotland  to  entail  their  estates  in  certain  forms, 
subject  to  certain  restrictions  ;  and  those  forms  and  those  re- 
strictions are  distinctly  and  clearly  pointed  out  in  the  Statute ; 
and  it  is  declared  in  that  Statute,  that  those  entails  shall  only 
be  allowed  in  which  irritant  and  resolutive  clauses  are  inserted 
in  the  procuratories  of  resignation,  and  the  charters,  precepts, 
and  instruments  of  sasine,  and  which  are  produced  before  the 
Lords  of  Session  for  the  purpose  of  being  recorded,  and  which 
are  recorded  in  the  manner  stated  in  the  Act.  It  appears  to 
me,  that  nothing  can  be  more  distinct  than  the  language  of  the 
Act  in  this  respect,  that  those  entails  only  are  to  be  allowed 
which  are  executed,  registered,  and  recorded  according  to  the 
provisions  and  directions  of  the  Act.  The  Act  afterwards  goes 
on  to  say — for  that  is  the  construction  which  I  put  upon  the 
Act,  and  the  construction  which  my  noble  and  learned  friend 
puts  on  the  Act — that  those  regulations  having  been  complied 
with,  the  entail  shall  '  be  real  and  effectual  against  their  credi- 
tors, comprisers,  adjudgers,  and  other  singular  successors  what- 
soever, whether  by  legal  or  conventional  titles.'  Some  doubt 
has  arisen  with  respect  to  the  construction  of  those  last  words ; 
and  it  is  contended  by  the  appellant,  that  the  meaning  is  this : 
that  they  shall  be  binding  on  the  creditors,  whether  they  *  are 
comprisers  or  adjudgers,  or  other  singular  successors,  by  legal 
or  conventional  titles,'  thereby  excluding  personal  creditors.  But 
my  Lords,  I  apprehend  that  that  is  not  the  natural  construction 
of  the  clause.  The  natural  and  obvious  construction,  as  it  appears 
to  me,  is  this :  that  they  are  to  be  binding  against  creditors  gener- 
ally, and  not  only  against  creditors  generally,  but  against  those 
creditors  who  claim  by  comprising,  adjudication,  or  such  other 
creditors  as  come  under  the  description  of  singular  successors. 
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whether  by  real  or  conventional  titles.    If  then  this  be  the  con-        Ro" 
struction  which  I  put  upon  the  Act,  and  which  the  noble  and    Dbimmohd. 
learned  Lord  puts  upon  the  Act,  it  is  binding  upon  personal  ere-      "issiT 
ditors,  provided  the  requisites  of  the  Act  arc  complied  with  ;  and 
it  follows,  therefore,  as  a  matter  of  course,  that  if  the  requisites 
of  the  Act  are  not  complied  with,  that  in  that  case  it  is  not  binding 
on  the  personal  creditors.    Looking,  therefore,  at  the  first  clause 
of  the  Act,  it  is  declared  that  those  tailzies  shall  be  allowed  which 
conform  to  the  requisites  of  the  Statute,  and  that  those  entails 
shall  be  binding  against  the  personal  creditors  only  in  case 
those  requisites  are  complied  with  ;  and  if  they  are  not  com- 
plied with,  then  that  they  shall  not  be  binding  against  the  per- 
sonal creditors,  and  the  party  entitled  to  the  estate  will  have 
no  claim  under  the  entail. 

"  But,  my  Lords,  it  is  said,  that  true  it  is,  or  true  it  may  be, 
that  an  entail  is  not  binding  against  a  personal  creditor  unless 
the  requisites  of  the  Act  are  complied  with  ;  but  that  when  it 
is  recorded,  from  that  moment  it  is  binding  against  the  per- 
sonal creditor,  unless  the  personal  creditor  has,  previously  to 
the  recording  of  the  entail,  led  an  adjudication  against  the 
estate.  My  Lords,  I  apprehend  that  that  was  not  the  meaning 
of  the  Legislature.  The  intention  of  the  Legislature,  by  requir- 
ing the  entail  to  be  recorded,  was,  that  notice  should  be  given 
to  all  the  world  that  the  party  in  possession  held  under  an 
entail  ;  and  the  obvious  meaning  of  the  Act  is  this,  that  unless 
the  entail  is  recorded  the  party  is  to  be  considered,  not  as  hold- 
ing under  the  entail,  but  as  holding  in  fee-simple,  and  that  the 
claims  of  the  creditor  with  respect  to  the  land  are  precisely  the 
same  as  if,  instead  of  the  party  being  entitled  only  to  an  estate 
in  tail,  he  was  entitled  to  an  estate  in  fee-simple.  If  that  be 
the  case,  it  is  quite  impossible,  as  it  appears  to  me,  that  the 
Legislature  could  ever  intend  that  a  subsequent  recording  of 
the  entail  should  have  a  retrospective  effect,  so  as  to  defeat  the 
right  of  the  creditor  ;  because,  if  that  be  the  construction  of  the 
Act,  the  very  object  of  the  Act  would  be  entirely  defeated,  for 
at  any  moment,  the  entail  not  being  put  on  record,  parties 
having  advanced  money  to  the  person  entitled  to  the  entailed 
estate,  advancing  that  money  upon  the  assumption  that  the 
estate  was  an  estate  held  in  fee-simple,  would  instantly  be  de- 
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Raw       prived  of  their  right  upon  the  estate  by  the  mere  fact  of  record- 
DBumfOHD.    ing,  which  recording  might  instantly  be  eflFected.      It  appears 

ig3i  to  me,  therefore,  that  the  Legislature  never  could  have  intended 
that,  and  that  in  point  of  fact  to  put  that  construction  on  the 
Act  of  1685  would  defeat  the  very  object  which  the  Legislature 
had  in  view  in  passing  that  Act.  Then,  my  Lords,  here  the 
Messrs.  Drummond  being  personal  creditors  to  a  very  large 
amount,  continuing  personal  creditors  for  a  long  period  after 
Alexander  Ross  was  infeft  in  this  estate,  but  the  recording  the 
entail  taking  place  before  they  obtained  their  decree  of  adjudi- 
cation, that  did  not  defeat  the  right  of  Messrs.  Drummond  to 
go  on  with  their  adjudication,  and  to  make  their  claim  against 
the  estate  real  and  effectual,  precisely  in  the  same  way  as  i^ 
instead  of  being  an  estate-tail,  it  had  been  an  estate  in  fee- 
simple.  This  is  the  view  of  the  subject  the  noble  and  learned 
Lord,  to  whom  I  have  referred,  has  taken. 

"  But,  my  Lords,  this  does  not  depend  solely  on  the  construc- 
tion of  the  Act  of  Parliament ;  it  becomes  material  to  inquire 
whether  there  are  any  authorities  upon  this  subject,  and  what 
is  the  effect  of  those  authorities.  My  Lords,  the  well-known 
case  of  SmoUet  was  cited  at  your  Lordships'  bar.  It  was  not 
pretended  that  the  case  of  Smollet  differed,  as  far  as  relates  to 
the  point  to  which  I  am  now  calling  your  Lordships'  attention, 
in  the  slightest  degree  from  the  case  now  under  consideration. 
It  was  admitted  by  the  counsel  for  the  appellant,  that  (to  use 
the  phrase  of  the  lawyers)  it  was  a  case,  as  to  this  point,  on  all- 
fours  with  the  present.  My  Lords,  that  case  was  decided  by 
the  Court  of  Session  as  far  back  as  the  year  1807.  It  was 
decided,  after  very  full  argument,  and  after  much  debate  and 
consideration.  I  am  bound  to  say,  that  the  President  of  the 
Court,  Sir  Day  Campbell,  a  very  great  lawyer,  did  not  acquiesce 
in  that  decision  ;  but  still,  the  great  majority  of  the  Court  of 
Session  were  in  favour  of  it.  My  Lords,  that  decision  was 
acquiesced  in ;  it  was  not  made  the  subject  of  appeal,  as  it 
might  have  been,  to  your  Lordships'  House;  and  from  that  day 
to  the  present  period,  a  period  of  twenty-four  years,  this  verv 
point,  so  decided  in  Smollet's  case,  has  been  acted  upon,  and  no 
contrary  decision  is  to  be  found.  But,  my  Lords,  previously  to 
Smollet's  case,  the  same  question  came  before  the  Court  in  the 
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case  of  the  Creditors  of  Grahame.     In  that  case  the  point  was       Rom 
raised,  but  not  argued.     It  was  decided,  without  argument,  in    Drummohb. 
a  manner  conformable  to  the  decision  in  Smollet's  case.  It  may       "igsiT 
be  said,  the  point  not  having  been  argued,  not  having  been 
agitated,  that  is  a  case  not  entitled  to  much  weight.     I  cite  it, 
my  Lords,  not  as  entitled  to  much  weight  as  a  decision  of  the 
Court,  but  I  cite  it,  as  shewing  what  the  opinion  of  the  lawyers 
of  Scotland  was,  with  respect  to  that  question,  twelve  years 
before  the  decision  of  the  case  of  SmoUet. 

"  But,  my  Lords,  since  the  decision  of  the  case  of  SmoUet, 
the  question  has  again  arisen  in  the  case  of  Ferrier.  That  case 
arose  between  six  and  seven  years  after  the  case  of  Smollet, 
and  the  decision  originally  was  the  same  way  with  that  of 
Smollet.  It  was  there  considered  that  those  personal  debts 
which  existed  previously  to  the  recording  of  the  entail  were 
binding,  when  followed  up  by  adjudication  subsequent  to  the 
recording  of  the  entail  ;  and  the  decision  in  the  first  instance 
proceeded  on  that  ground ;  it  was  in  favour  of  the  Creditors. 
That  decision,  however,  was  afterwards  altered,  but  altered  on 
special  circumstances,  entirely  conformable  with  the  principle 
of  the  original  decision,  and  which  was  this,  that  it  turned  out 
on  subsequent  inquiry,  that  the  money  which  was  the  founda- 
tion of  the  debt  was  not  actually  advanced  until  after  the  en- 
tail was  recorded.  I  consider  the  case  of  Ferrier  as  a  strong 
authority  confirming  the  decision  in  the  case  of  Smollet. 

"  I  have  stated  that  there  is  no  contradictory,  no  opposing 
decision.  But  it  has  been  supposed  that  the  case  of  Sheuchan, 
decided  in  your  Lordships'  House,  is  at  variance  with  the  prin- 
ciple of  the  decision  in  that  case  of  Smollet ;  and  some  remarks 
and  observations  made  by  the  noble  and  learned  Lord  who 
moved  the  judgment  in  the  case  of  Sheuchan  have  been  much 
insisted  on  by  both  sides,  in  the  course  of  the  argument.  It  is 
important,  however,  that  I  should  state,  from  the  knowledge  I 
have  of  the  noble  and  learned  Lord  to  whom  I  am  referring, 
from  the  conversations  I  have  had  with  him  on  this  question, 
that  he  himself  does  not  consider  the  decision  in  Sheuchan's 
case  as  adverse  to  the  decision  in  Smollet's  case.  He  does  not 
consider  that  any  expressions  which  fell  from  him  in  moving 
that  judgment,  and  which  are  ascribed  to  him,  are  at  all  incon- 
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sistent  with  the  vie**-  of  the  case  he  now  takes.  Mj  Lords,  in 
Shenchan  5  case  the  entail  was  executed  in  consequence  of  a 
]^]  valuable  anil  monied  consiileration.  There  was  an  actual  pur- 
chase of  the  settlement.  The  panics,  therefore,  entitled  under 
that  settlement,  were  in  the  nature  of  creditors  upon  the  estate ; 
thev  were  as  much  creditors  as  anv  other  of  the  creditors  of 
the  person  who  was  the  owner  of  the  estate,  the  settler,  who 
was  John  Vans  ;  and  it  was  upon  that  principle,  and  upon  that 
principle  alone,  the  question  was  decided.  The  situation,  there- 
fore, in  which  the  parties  then  stood,  and  the  nature  of  the 
transaction,  were  widely  different  from  the  present  ;  and  it 
would  be  to  put  a  verv  forced  construction  on  the  case  of 
Sheuchan  to  extend  it  to  a  case  like  the  present.  It  appears 
to  roe  that  the  case  of  Sheuchan  does  not  in  principle  militate 
against  the  case  of  Smollet,  that  the  case  of  Smollet  falls  far 
short  of  it  in  principle,  and  that  the  language  made  use  of  bj 
the  noble  Lord  who  moved  that  judgment  is  not  at  all  at  vari- 
ance with  the  case  of  Smollet ;  and,  therefore,  that  that  case, 
supported  as  it  is  by  the  decision  in  Fender,  and  supported  as 
it  is  to  a  certain  extent  by  the  case  of  the  creditors  of  Grahame, 
stands  unopposed  by  any  conflicting  authority. 

"  Upon  the  whole,  my  Lords,  it  appears  to  me  that  the  sound 
and  true  construction  of  the  Act  of  Parliament  is  that  which  I 
have  stated,  namely,  that  until  everything  that  is  required  by 
the  Statute  1685  is  complied  with,  the  party  is  to  be  considered 
as  holding,  not  an  estate  in  tail,  but  an  estate  in  fee-simple ; 
that  it  is  liable  to  his  personal  creditors ;  that  a  subsequent  re- 
cording of  the  entail  will  not  have  a  retrospective  effect,  so  as 
to  defeat  the  right  and  title  of  the  creditors ;  that,  if  you 
allowed  it  such  an  effect,  it  would  in  point  of  fact  destroy  and 
disappoint  the  very  object  of  the  Act  of  Parliament.  Resting 
then,  my  Lords,  upon  this  construction  of  the  Statute,  and  for- 
tified by  the  decisions  to  which  I  have  referred  your  Lordships, 
it  appears  to  me,  the  decision  of  the  Court  of  Session,  sustain- 
ing the  decree  of  adjudication,  is  correct,  and  ought  to  be 
affirmed.  It  is  proper,  however,  my  Lords,  that  I  should  state, 
that  with  respect  to  that  decree  of  adjudication  there  were 
several  other  points  (some  of  them  material  and  important 
points)  which  were  urged  at  your  Lordships'  bar,   and  also 
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urged  in  the  Court  below.  But  the  attention  of  the  Court  of 
Session  appears  to  have  been  directed  solely  to  the  question  to 
which  I  have  called  your  Lordships'  attention ;  they  seem  to 
have  passed  over  for  the  present  the  other  objections  made  to 
the  decree  of  adjudication.  Therefore,  acting  also  in  conformity 
with  the  opinion  expressed  by  my  noble  and  learned  friend,  to 
whom  I  have  referred,  I  would  advise  your  Lordships  to  state 
what  your  opinion  is  upon  the  first  point,  and  then  remit  the 
whole  case  to  the  Court  of  Session,  in  order  that  they  may  do 
what  is  just  and  proper  with  reference  to  the  other  points  pre- 
sented to  their  consideration,  and  to  which  they  do  not  appear 
so  much  to  have  attended,  waiting  your  Lordships'  decision 
upon  this,  which  was  the  great  and  material  point  agitated 
before  them.  Under  these  circumstances,  I  shall  move  your 
Lordships  that  this  case  be  remitted  to  the  Court  of  Session, 
with  an  expression  of  your  Lordships'  opinion  in  the  terms  I 
have  referred  to.^' 


Ross 

V, 

Dbummond. 
1881. 


1.  In  the  narrative  of  the  pre- 
ceding case  it  was  omitted  to  be 
stated,  because  unnecessary  for 
the  adjudication  of  the  point  under 
consideration,  that  in  1788  and 
1800,  Alexander  Ross  granted 
several  heritable  bonds  over  the 
estate  of  Cromarty,  and  that  in 
consequence  of  this  the  pursuer, 
as  next  heir,  brought  an  action 
of  irritancy  against  him,  and  in 
1805  obtained  decree  in  absence. 
Against  this  decree  representa- 
tions were  lodged  by  Alexander 
Ross,  and  the  Creditors  who  had 
obtained  heritable  securities  from 
him.  No  farther  proceedings  took 
place  in  the  action  till  1808,  when 
the  pursuer  brought  a  new  process 
of  declarator,  which  was  conjoined 
with  the  former,  and  various  steps 


were  taken  between  that  period 
and  1817,  when  it  fell  asleep. 
On  the  action  of  reduction  being 
remitted  to  the  Court  from  the 
House  of  Lords,  the  pursuer 
PLEADED, —  That  as  the  last  heir  of 
entail  had  committed  a  contraven- 
tion, and  as  a  decree  had  been 
obtained  against  him  by  the  pur- 
suer in  a  declarator  of  imtancy, 
no  subsequent  diligence  could  af- 
fect the  estate,  as  the  debtor^s 
right  to  the  estate  was  thereby 
judicially  declared  to  be  at  an 
end.  The  defenders  pleaded, — 
That  as  the  entail  was  not  recorded 
at  the  date  when  their  debts  were 
contracted,  the  heir  in  possession 
was  in  a  question  with  them  a  fee- 
simple  proprietor,  and  that  any 
acts  of  irritancy,   whether  com- 
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mitted  before  or  after  the  contrac- 
tion of  their  debts,  could  no  more 
affect  them  than  similar  nets  of 
irritancy  when  committed  by  an 
entailer  could  affect  his  creditors. 
The  Court  "  Found  that  the  de- 
pendence of  the  conjoined  pro- 
cesses of  declarator  of  irritancy 
and  contravention  against  Alex- 
ander Ross,  and  the  interlocutor 
or  alleged  decree  founded  on,  does 
not  bar  the  claims  of  the  defen- 
ders against  the  entailed  estate, 
in  respect  of  debts  contracted  prior 
to  the  date  of  recording  in  the 
Register  of  Tailzies,  the  entail  of 
the  estate  of  Cromarty,  and  does 
not  affect  the  decrees  of  constitu- 
tion and  adjudication  in  favour  of 
the  defenders.  Therefore  to  that 
extent  sustain  the  defences." — 
Boss  V.  Drummondy  Feb.  9,  1836. 
2.  The  unanimous  opinion  of 
the  Court  is  given  in  the  follow- 
ing opinion  framed  by  Lord  Mac- 
kenzie and  approved  of  by  the 
other  judges : — "  An  entail  not 
registered  has  not  the  authority  of 
this  Court  interponed  to  it,  and 
gives  not  the  public  notice  which 
the  Statute  requires.  It  is  there- 
fore of  no  force,  and  equal  to  an 
entail  not  yet  existent,  in  reference 
to  any  third  party  contracting  with 
any  heir  who  is  in  possession  of 
the  entailed  estate.     The  substi- 


tutes of  entail  have,  in  reference 
to  such  creditors,  no  rights  what- 
ever founded  on  the  entail ;  and 
debts  so  contracted  bv  such  heirs 
are  in  the  same  situation  as  en- 
tailers' debts.  Creditors  in  such 
debts  cannot  be  affected  by  any 
subsequent  registration  of  the  en- 
tail, which,  in  reference  to  them, 
has  no  warrant ;  nor  by  any  pro- 
ceedings upon  the  entail,  which, 
in  reference  to  such  creditors,  are 
entitled  effectually,  and  such  as 
they  are  not  bound  to  acknow- 
ledge, no  matter  to  what  extent 
these  proceedings  may  have  gone. 
The  principle  of  the  decision  in 
the  case  of  Smollet  went  that 
length,  since  there,  after  the  con- 
traction of  the  personal  debt  by 
an  heir  of  entail,  the  entail  was 
registered ;  and  after  the  regis- 
tration the  estate  was  brought  to 
judicial  sale  by  the  creditors,  in 
spite  of  the  fetters,  on  the  principle 
that,  in  respect  to  the  creditors,  the 
entail  was  as  if  it  never  had  existed, 
nor  anything  had  been  done  upon 
it.  This  principle  must  equally 
apply  in  the  present  case  to  the  re- 
gistration, and  to  the  decree  of 
forfeiture,  or  any  other  proceedings 
which  did  or  could  follow  on  the 
entail,  in  reference  to  creditors 
who  contracted  while  the  entail 
was  still  unregistered." 
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An  Infeftment  upon  an  onerous  Entail^  in  which  the  Entailer  is  the 
Institute,  and  against  whom,  as  well  as  the  other  Heirs,  the  prohibi- 
tions are  directed,  excludes  those  Creditors  of  the  Entailer  from 
attaching  tfie  Estate  whose  debts  were  not  made  real  prior  to  the 
Infejhnent 

STEWART  V.  AGNEW. 

John  Vans  of  B<arnbarrach,  and  his  father-in-law,  Robert  J^^y  ^^*  ^^22. 
Agnew  of  Sheuchan,  agreed  to  execute  a  mutual  entail  of  their  Nabrativ* 
respective  estates.  In  implement  of  tliis  agreement  a  contract 
of  entail  was  executed  in  1757,  by  which  llobert  Agnew  gave, 
granted,  alienated,  and  disponed,  in  favour  of  John  Vans  and 
Margaret  Agnew,  his  spouse,  and  to  the  longest  liver  of  them 
two,  and  to  the  heirs  and  substitutes  of  entail  therein  men- 
tioned, his  lands  and  estate  of  Sheuchan.  In  implement  of  his 
counter-part  of  the  agreement,  and  in  consideration  of  the  sum 
of  £3000  sterling  paid  by  Bobert  Agnew  to  John  Vans,  John 
Vans,  by  the  same  deed,  gave,  granted,  sold,  alienated,  and  dis- 
poned, in  favour  of  himself  and  Margaret  Agnew,  his  spouse, 
and  the  longest  liver  of  them  two,  his  estate  of  Barnbarrach. 

The  deed  declared,  that  in  case  any  legal  diligence  should 
happen  to  be  used  against  the  fee  of  the  lands  and  estates,  or 
any  part  thereof,  upon  any  debts  or  deeds  of  John  Vans  or 
Margaret  Agnew,  to  be  contracted  or  done  by  them,  or  either 
of  them,  after  the  date  of  the  deed,  or  to  be  contracted  or 
done  by  any  other  of  the  substitute  heirs  of  entail,  either  before 
or  after  the  succession  to  the  estates,  not  only  should  any  such 
Jihgence  be  null,  in  so  far  as  it  might  affect  the  estates,  but 
h\m}  the  said  John  Vans  or  Margaret  Agnew,   and  the  other 
lieirs  of  entail  upon  whose  debts  the  diligence  may  have  pro- 
ceeded, should  ipso  facto  forfeit  his  or  her  rights  to  the  said 
entailed  estates. 

The  deed  also  contained  a  clause  in  regard  to  the  debts  pre- 
viously contracted  by  Mr.  Vans,  by  which  it  was  declared  that 
neither  the  said  John  Vans  or  Margaret  Agnew,  nor  any  of  the 
other  heirs  of  entail  who  should  succeed  to  the  lands,  should 
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suffer  any  special  ailjudications  to  pass  against  the  lands  for 
Agssw.  payment  of  the  debts  of  the  said  John  Vans,  contracted  before 
1822.  th^  date  thereof;  and  in  case  any  general  adjudication,  or  other 
legal  diligence,  should  pass  against  the  lands  for  payment  of  the 
said  lands,  it  was  declared  that  the  said  John  Vans  and  Mar- 
garet Agnew,  and  the  heirs  succeeding  to  the  estate,  should  be 
bound  to  redeem  such  adjudication  or  legal  diligence  within 
four  yeai*s  from  its  date,  and  in  the  event  of  their  failing  to  do 
so,  the  lands  to  devolve  upon  the  next  heir  of  entail. 

From  the  date  of  the  execution  of  the  deed  John  Vans 
assumed  the  name  of  Agnew.  On  the  joint  petition  of  Messrs 
Agnew  and  Vans,  the  deed  was  presented  to  the  Court  and 
duly  recorded  in  the  Register  of  Entails  in  January  1 758. 

Mr.  Agnew  died  in  1774,  having  been  predeceased  by  his 
daughter,  Mrs.  Vans,  and  leaving  personal  funds  to  a  large 
amount.  Soon  after  Mr.  Agnew's  death,  John  Vans  executed 
the  procuratory  of  resignation  contained  in  the  deed  of  entail, 
and  obtained  a  charter  in  terms  of  it,  in  virtue  of  which  he  was 
infeft  in  May  1775.  In  1780  he  died,  leaving  three  sons  and 
two  daughters.  At  the  date  of  his  death  his  debts  amounted 
to  upwards  of  £11,000.  On  his  death  his  son  Robert  assumed 
the  name  of  Agnew,  and  was  infeft  on  the  entail  in  1781. 

The  creditors  of  John  Vans  having  assigned  their  debts  to 
Messrs.  Stewart  and  Drew  as  trustees,  these  gentlemen  charged 
Robert  to  enter  heir  to  his  father,  and  he  having  declined  to  do 
so  except  under  the  contract  of  entail,  they  obtained  decree 
cogidtionis  causa  against  them.  They  then  raised  an  action 
against  him  concluding  that  the  entail  should  be  reduced,  as 
having  been  granted  in  fraudem  creditorum,  or  at  least  that  it 
should  be  found  that  all  the  debts  of  John  Vans  were  effectual 
against  his  estate  of  Barnbarrach.  In  this  action  Robert  and 
the  heirs  of  entail  in  existence  were  called  as  defenders. 
Among  these  was  his  eldest  son,  the  pursuer,  who  was  then 
about  five  years  of  age,  and  resided  with  his  father.  Lord  Brax- 
field  was  aj)pointed  his  tutor  ad  litem. 

ARorMKHTPOR  Pleaded  fou  THE  PuRSUER. — The  validity  of  entails  is  now 
OEiawAL  regulated  solely  by  the  Act  1685,  and  those  entails  only  can 
AcrioK.  j^  sustained  which  correspond  to  the  description  in  that  Statute. 
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and  the  structure  of  which  is  in  conformity  with  the  directions     SnwAmT 
it  prescribes.     An  entail  which  imposes  fetters  on  the  entailer      Agn«w. 
himself  is  no  object  of  that  Statute,  the  express  terms  of  which       "i^T 
exclusively  refer  to  limitations  in  the  person  of  heirs  only. 
This  distinction  is  most  important  to  be  attended  to,  as  dan- 
gerous sources  of  fraud  would  otherways  be  opened  up. 

Pleaded  for  the  Defender. — The  entail  in  question  was  an  ABoumwT  iob 

DEFRNOSft  Uf 

onerous  deed,  the  one  entail  being  made  in  consideration  of  the  Original 
other.  ^""^^"• 

Lord  Justice-Clerk  Miller  having  reported  the  cause  to  Jl^domdit  w 
the  Court,  the  Lords  Found  "  That  the  tailzie  under  reduction  action. 
is  still  a  subsisting  deed,  and  repelled  the  rccisons  of  reduction,  ^**"**  ^' 
but  found  that  the  estate  of  Baronbarrach  is  still  affectable  by  the 
debts  due  by  John  Vans  of  Baronbarrach  at  the  time  of  his  death.'' 

At  the  advising  Lord   Braxfield    observed, — "  No   fraud  H^lf^g^J^^ion 
here  ; — the  entail  must  subsist,  but  so  as  not  to  affect  creditors.  Papers. 
All  debts  contracted  before  recording  infeftment  must  be  good. 
This  provided  by  the  Statute  1685,  and  this  agreeable  to  the 
principles  of  the  feudal  law  of  Scotland.     A  personal  deed  of 
entail  cannot  qualify  a  right  in  a  person  by  charter  and  sasine ; 
1751,   Oliphant  of  Bachilton.     But  I   incline  to   go   farther. 
Prior  to  the  Statute  1685,  entails  were  in  use  ;  but  I  doubt 
how  far,  by  the  common  law,  a  proprietor  could  lay  such  ex- 
traordinary burdens.     The  Statute  1685  interposed  to  prevent 
such  questions  ;  it  lays  burdens  on  the  heirs  of  tailzie  ;  but 
nothing  in  the  Statute  which  says  that  a  man  may  tie  up  his 
own  hands,  possess  the  estate,  and  yet  secure  it  from  creditors ; 
— that  is  contrary  to   the  nature  of  property;  and  it  would 
have  been  unlawful  in  the  Legislature  to  do  so.     No  one  could 
make  up  a  title  to  the  entail,  in  case  of  the  contravention  of 
Mr.  Agnew,  the  maker  of  the  entail.     A  different  case  when 
the  maker  of  the  entail  puts  the  fee  in  the  heir,  and  reserves 
only  a  liferent.    No  difference  that  here  a  mutual  entail ; — that 
good  among  the  persons  contracting  with  him  ;  but  still  the 
debts  will  be  good  quoad  the  creditors ; — this  determined  in 
t\ie  case  of  Barholm/' 
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Stkwart 

r. 
Agnew. 

1822. 


MoNBODDo. — "  Have  no  doubt  as  to  the  validity  of  all  debts 
prior  to  recording  of  the  entail  by  infeftment.  Nor  have  I  any 
doubt  even  as  to  posterior  contractions,  for  the  limitations  of 
the  entail  are  only  against  the  heirs  of  entail  No  man  can 
possess  an  estate  without  being  liable  to  debts  contracted  by 
him,  unless  there  be  a  provision  to  qualify  right.  No  matter 
that  here  a  mutual  entail ;  that  is  merely  a  personal  contract ; 
— however  onerous,  it  will  not  aflfect  creditors  who  contract  on 
the  faith  of  the  records." 

Justice-Clerk. — "  I  cannot  perceive  the  principle  which 
distinguishes  mutual  entails  from  simple  entails.  An  onerous 
consideration  for  making  the  entail  will  not  alter  the  nature  of 
the  right ; — that  may  be  a  good  obligation  at  common  law  to 
make  the  entail  good,  but  will  not  affect  creditors.  All  that 
they  had  to  do  was  to  look  at  Mr.  Vans'  titles,  which  contain 
no  prohibition  or  irritancy." 


In  consequence  of  the  above  judgment,  an  Act  of  Parliament 
was  applied  for  and  obtained  by  Robert  Agnew,  for  selling  parts 
of  the  estate  in  liquidation  of  the  debts,  and  sales  were  accord- 
ingly made  to  a  large  extent. 

In  1809  Robert  died,  and  his  eldest  son  thereupon  succeeded 
to  the  estate  in  virtue  of  the  entail.  By  minority  and  absence 
abroad,  it  was  still  competent  for  him  to  appeal  against  the 
above  judgment,  finding  the  estate  of  Baronbarrach  liable  for  the 
debts  of  his  grandfather  at  the  time  of  his  death.  He  accord- 
HousE  OF        ingly  entered  an  appeal,  and  on  the  appeal  being  heard,  "  It 

LoKDS*  Remit.       v^  •'  »•  •*  *  *  <^ 

July  24, 1814.  was  Ordered  that  the  cause  be  remitted  back  to  the  Court  of 
Session  in  Scotland  to  review  the  interlocutors  generally."  On 
the  case  coming  back  to  the  Court  parties  were  again  heard. 


Argument  for  Pleaded  FOR  THE  PuRSUER. — The  estate  of  Bambarrach  be- 
longed  to  John  Vans  in  fee-simple.  By  the  deed  of  entail  in 
question,  the  fee  of  the  estate  remained  with  him.  He  could 
not,  therefore,  consistently  with  the  law  of  Scotland,  do  any  act 
whereby  to  place  his  estate  beyond  the  reach  of  the  diligence 
of  his  creditors.  The  judgment  of  the  Court,  therefore,  in 
1784,  finding  the  estate  still  affectable  for  his  debts,  was  well 
founded. 
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Pleaded  fob  the  Defender. — Independently  altogether  of    SnwAvx 
the  Statute  1685,  the  entail  in  question  having  been  executed      aoh'iw. 
for  valuable  considerations,  and  been  duly  published,  it  formed      1^7 
a  valid  interdiction  and  inhibition  against  the  entailer  at  com-  Abouiooit  toe 
mon  lavr,  so  as  to  prevent  him  thereafter  contracting  debts  to  ^*'*"^"- 
affect  the  estate.     The  entail  having  been  executed  for  onerous 
causes,  each  of  the  heirs'  substitutes  became  an  onerous  credi- 
tor under  the  entail,  and  so  acquired  a  jus  crediti.     Infeftment 
having  been  taken  on  the  entail  in  1775,  the  Jus  crediti  of  the 
heirs  was  thereby  rendered  real     Their  right  to  the  estate, 
therefore,  became  preferable  to  that  of  any  personal  creditor  of 
the  entailer,  excepting  those  creditors  whose  debts  were  con- 
tracted prior  to  the  date  of  the  entail ;  and  this  exception  arose 
not  on  account  of  the  debts  having  been  contracted  prior  to 
the  entail,  but  on  account  of  the  entail  itself  recognising  the 
validity  of  diligence  to  be  led  against  the  estate  of  Bambarrach 
for  payment  of  them,  and  binding  the  heir  of  entail  under  a 
penalty  to  redeem. 

The  Court  adhered  to  the  interlocutor  pronounced  on  3dJ^"«*«T 

ON  Rkmit 
March  1 784.  June  2, 1*818. 

The  defender  having  again  appealed  to  the  House  of  Lords,  JtrDoioDiT. 
"  It  was  ordered  and  adjudged  that  so  much  of  the  interlocutor  juiy  3i,  1822. 
of  the  Court  of  Session  in  Scotland,  of  the  3d  of  March  1784, 
as  found  generally  that  the  estate  of  Barubarrach  was  still 
affectable  by  the  debts  due  by  John  Vans  of  Bambarrach  at 
the  time  of  his  death,  bo,  and  the  same  is  hereby  reversed ; 
and  the  Lords  find  that  such  estate  was  affectable  only  by  the 
debts  of  the  said  John  Vans  which  were  due  at  the  time  of  the 
date  of  the  deed  of  tailzie  of  the  29th  day  of  December  1757, 
and  which  remained  due  at  the  time  of  his  death,  and  such 
other  debts  of  the  said  John  Vans  (if  any)  as  had  become  real 
charges  upon  the  said  estate  before  the  infeftment  of  the  20th 
day  of  May  1775.  And  it  is  further  ordered  and  adjudged, 
that  the  said  interlocutors  of  the  2d  day  of  June  1818,  and  the 
26th  of  February  1819,  complained  of  in  the  said  appeal,  be, 
and  the  same  are  hereby  reversed.  And  it  is  further  ordered, 
that  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scot* 

VOL.  111.  p 
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stbwabt     land,  to  do  therein  as  may  be  consistent  with  this  finding,  and 

Ao^      83  8haU  be  just." 
1822.  Lord  Eldon,  Chancellor,  observed, — **  The  question  which 

your  Lordships  have  to  decide  in  this  case  is.  Whether  the 
opinion  of  the  Court  of  Session  upon  the  remit  of  the  interlocu* 
tor  pronounced  in  1 784  is  right  1 

"  I  have  mentioned  the  opinions  of  Sir  Hay  Campbell,  after* 
wards  President  of  the  Court  of  Session,  and  of  Messrs.  Maclaurin 
and  Crosby,  two  persons  of  great  eminence  in  their  profession, 
because  they  appear  to  me,  together  with  the  fact  of  a  contract 
of  tailzie  of  this  sort  being  executed  so  long  ago  as  the  date  of 
this  contract,  to  imply  that  it  was  not  at  all  understood  at  that 
time  by  conveyancers,  and  considerable  lawyers,  that  a  man 
could  not  (putting  fraud  out  of  the  case)  make  a  tailzie  with 
irritant,  resolutive,  and  prohibitory  clauses,  that  would  bind 
himself,  if  the  transaction  was  an  honest  transaction ;  and  if 
your  Lordships  refer  to  the  judgment  from  which  this  is  an  ap* 
peal,  you  will  find  it  to  proceed  upon  an  idea,  that  certainly 
had  not  got  into  the  heads  of  any  of  the  lawyers  whose  opinions 
I  have  stated,  nor  could,  I  think,  have  been  in  the  mind  of  that 
conveyancer,  whoever  he  was,  who  drew  this  mutual  deed  of 
tailzie,  that  it  could  not  be  done  if  it  was  fairly  done,  and  for 
considerations  that  made  it  onerous.     However,  my  Lords,  after- 
wards the  creditors  adopted  proceedings,  with  the  assistance,  as 
it  seems  to  me,  of  Mr.  Robert  Vans  Agnew, — I  am  afraid  I 
should  be  justified  in  saying,  he  colluding,  and,  as  the  papers 
represent,  having  a  very  considerable  interest  himself  in  making 
this  entail  subject  to  debts.    John  Vans  Agnew  had  contracted 
debts,  which,  at  the  time  of  his  death  in  June  1 780,  amounted 
to  £11,000  and  upwards,  and  had  also  granted  bonds  of  pro* 
vision  to  his  younger  children,  which  at  his  death  amounted  to 
£3000  and  a  fraction,  besides  interest  and  penalties,  and  two 
persons  of  the  name  of  Stewart  and  Drew,  as  trustees  for  the 
creditors,  thereupon  led  adjudications,  and  brought  an  action 
of  reduction  and  declarator  agfunst  Robert  Vans  Agnew  and 
the  other  heirs  of  entail  then  in  Ufe,  concluding  that  the  entail 
shoidd  be  reduced  as  far  as  related  to  the  estate  of  Bambarrach, 
and  that  they  should  be  entitled  to  pursue  all  legal  diligence 
against  that  estate,  notwithstanding  the  entail. 
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^  The  case  came  before  the  Court  on  the  3d  March  1 784  ;  and  SmwAmv 
there  is,  first,  my  Lord  Braxfield's  opinion.  He  says,  *  No  Aommw. 
fraud  here ;  the  entail  must  subsist,  but  not  to  affect  creditors ;  "i^T 
aU  debts  contracted  before  recording  of  infeftment  must  be 
good;  this  is  provided  by  the  Statute  of  1685  ;  and  this  is 
agreeable  to  the  principles  of  the  feudal  law  of  Scotland.  A 
personal  deed  of  entail  will  not  qualify  a  right  in  a  person  by 
charter  and  sasine.'  Hero,  your  Lordships  see,  you  have  the 
great  authority  of  Lord  Braxfield,  expressly  stating  that  all 
debts  contracted  before  recording  infeiltment  must  be  good. 
Then  he  goes  on  to  state  himself  thus,  not  in  the  positive  lan- 
guage in  which  he  had  stated  that  proposition,  that  all  debts 
contracted  before  recording  infeftment  must  be  good,  but  he 
says,  *  I  incUno  to  go  further.  Prior  to  the  Statute  of  1685 
entails  were  in  use,  but  doubted  how  far,  by  the  common  law, 
a  proprietor  could  lay  such  extraordinary  burdens.  The  Statute 
of  1685  interposed  to  prevent  such  questions.  It  lays  burdens 
upon  heirs  of  tailzie,  but  nothing  in  the  Statute  which  says  that 
a  man  may  bind  up  his  own  hands,  possess  the  estate,  and  yet 
secure  it  from  creditors ;  that  is  contrary  to  the  nature  of  pro- 
perty, and  it  would  have  been  unlawful  in  the  Legislature  to  do 
so.  No  one  could  make  up  a  title  on  the  estate  in  case  of  the 
contravention  of  Mr.  Agnew,  the  maker  of  the  entail ;  it  is  a 
different  case  where  the  maker  of  the  entail  puts  the  fee  in  the 
heir,  and  reserves  only  a  liferent ;  no  difference  that  here  a 
mutual  entail;  that  good  as  to  the  person  contracting  with 
him,  but  still  the  debts  will  be  good  quoad  the  creditors — this 
was  determined  in  the  case  of  Barholm ;'  a  case  which  your 
Lordships  will  recollect  is  very  largely  commented  upon  in 
tliese  papers.  My  Lords,  I  think  I  may  venture  to  say,  from 
respect  to  the  memory  of  Lord  Braxfield,  that  it  is  impossible 
for  him  to  have  said  that  this  was  contrary  to  the  nature  of 
property,  and  that  it  would  have  been  unlawful  for  the  Legisla- 
ture to  do  so.  Improper  it  might  have  been,  but  not  unlawful. 
Then  he  puts  a  case,  which,  if  it  be  law,  (which  I  apprehend  it 
is,)  certainly  shows  there  is  a  means  of  doing  all  the  mischi6& 
which  are  imputed  to  this  entail  He  says,  *  It  is  a  different 
thing  where  the  maker  of  the  entail  puts  the  fee  in  the  heir, 
and  reserves  only  a  liferent,  and  that  in  that  case  the  entail 
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snwAET  will  be  good  in  the  heir,  and  he  will  only  have  a  liferent' 
Aonw.  Taking  this  to  be  the  law,  it  is  quite  obvious  that  there  is  a 
~^^7  way  of  so  settling,  as  that  the  entailer  shall  only  have  the  life- 
rent, and  the  heir  shall  have  the  fee ;  the  effect  of  that  would 
be,  that  all  those  consequences,  which  are  supposed  to  be  bo 
mischievous  as  to  put  men  on  another  mode  of  entailing  may 
be  consequent  on  the  mode  of  entailing  Lord  Braxfield  p<Hnts 
out ;  but  with  respect  to  what  he  says,  when  he  uses  the  words, 
'  I  incline  to  go  further,' — he  does  not  go  to  the  length  of  say- 
ing that  he  does  go  further.  He  says,  *  Prior  to  the  Statute  of 
1685  entails  were  in  use;'  (it  is  very  extraordinary  that  in 
some  of  these  papers  we  should  have  die  assertion  that  entaik 
were  not  known  in  1685  ;)  he  says,  *  but  doubted  how  £u-,  bj 
the  common  law,  a  proprietor  could  lay  such  extraordinaij 
burdens.  The  Statute  of  1685  interposed  to  prevent  sadi 
questions.  It  lays  burdens  on  heirs  of  tailzie/  And  here  your 
Lordships  will  permit  me  to  put  you  in  mind  how  many  cases 
we  have  had  here,  in  which  it  has  been  determined  that  an  in- 
stitute is  not  an  heir  of  tailzie ;  how  many  cases  we  have  had 
here,  in  which  it  has  been  determined  here,  on  the  authority  of 
the  Court  of  Session  in  Scotland,  that  though  an  institute  k 
not  an  heir  of  tailzie,  and  though  he  is  never  mentioned  in  tbe 
Act  of  1685,  if  he  be  nominatim  fettered,  the  fetters  upon  the 
institute  are  just  as  good  as  the  fetters  upon  the  heirs  of 
tailzie. 

^^  My  Lord  Monboddo  says,  *  I  have  no  doubt  as  to  the  validity 
of  all  the  debts  prior  to  the  recording  of  the  entail  by  infeft- 
ment ;  nor  have  1  any  doubts  even  as  to  posterior  contractioiis, 
for  the  limitations  of  the  entail  are  only  against  the  heirs  of 
entail.'  If  by  that  his  Lordship  meant  that  the  limitations, 
however' expressed,  can  only  be  considered  as  limitations  against 
the  heirs  of  entail,  then  I  understand  him  ;  but  the  limitations 
of  the  contract,  if  you  are  to  determine  from  the  expressions  in 
the  contract,  are  express  against  the  institute,  that  is,  the  msika 
of  the  entail,  as  well  as  against  the  heirs  of  entail.  ^  No  man 
can  possess  an  estate  without  being  liable  to  debts  contracted 
by  him,  unless  there  be  a  provision  irritating  the  right.  No 
matter  that  here  a  mutual  entail,  that  is  merely  a  personal 
contract ;  however  onerous,  it  will  not  affect  creditors  who  con- 
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tract  on  the  faith  of  the  records/    Now,  my  Lords,  if  this  is  an     Etiwabt 
onerous  contract,  and  if  this  onerous  contract  is  itself  upon  the      aqnew. 
records ;  if  it  be  duly  registered  and  recorded ;  and  if  infeft-      "78227 
ment  has  been  duly  taken  upon  it,  then  the  lieges  had  just  as 
good  notice  of  this  onerous  contract  so  recorded,  and  of  the 
steps  which  were  taken,  as  they  had  of  any  other  contract 
which  is  upon  the  record. 

"  Then  the  Lord  Justice-Clerk  says,  *  I  cannot  perceive  the 
principle  which  distinguishes  mutual  entails  from  simple  entails. 
An  onerous  consideration  for  making  the  entail  will  not  alter 
the  nature  of  the  right ;  that  may  be  a  good  obligation  at  com- 
mon law  to  make  the  entail  good,  but  will  not  aifect  creditors. 
All  that  they  had  to  do  was  to  look  to  Mr.  Vans's  titles,  which 
contain  no  prohibition  or  irritancy,'  not  regarding  as  binding 
upon  him  the  prohibitions  and  the  irritancies  I  have  read  to 
your  Lordships.  There  is  certainly  a  difference  between  an 
entail  being  good  at  common  law,  as  affecting  the  persons  to 
take  under  it,  and  as  affecting  or  not  affecting  creditors :  that, 
I  apprehend,  will  depend  upon  the  circumstances  under  which 
it  is  taken.  They  then  find,  *  that  the  entail  subsists,  but  that 
it  cannot  affect  the  just  and  lawful  creditors  of  Mr.  Vans,  and 
that  the  estate  of  Bambarrach  is  subject  to,  and  affectable  by, 
the  debts  due  by  the  said  John  Vans  at  the  time  of  his  death.' 
Your  Lordships  observe,  that  the  debts  described  here  are  the 
debts,  not  which  were  due  at  the  time  the  contract  was  entered 
into— not  which  were  due  at  the  time  the  contract  'was  re- 
corded— not  which  were  due  at  the  time  the  infeftment  was 
taken — ^but  the  debts  which  were  due  at  the  time  of  his  death  ; 
it  does,  therefore,  include  every  debt  at  the  time  the  contract 
wafl  entered  into,  and  between  that  period  and  the  time  of  his 
death. 

"  Now,  my  Lords,  with  respect  to  the  question  under  consi- 
deration, it  would  be  a  waste  of  time  for  me  to  state  to  your 
Lordships  all  the  contents  of  the  papers  upon  the  table.  The 
principal  objection  the  Oourt  of  Session  have  taken  to  the 
entail,  as  not  being  effectual  against  the  creditors,  such  as  were 
creditors  at  the  aeath  of  John  Vans  Agnew,  is,  as  the  papers 
state,  an  objection  founded  on  this  sort  of  principle  and  reason- 
ing,— ^that  a  man  cannot  fetter  his  estate  as  against  himself ; 
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SnwAST     that  the  Act  of  1685  enables  him  to  fetter  his  estate  by  resolu- 
AovBw.      tive,  prohibitory,  and  irritant  clauses,  as  against  heirs  of  tailzie, 
1822.       ^ut;  that  he  cannot  do  it  against  himself.     My  Lords,  when  we 
come  to  look  at  the  reasoning  why  he  cannot  do  it  against 
himself,  it  is  said  that  that  Statute  enables  him  to  do  it  as 
against  heirs  of  tailzie,  but  that  it  only  enables  him  to  do  it  as 
against  heirs  of  tailzie  ;  to  which  it  was  answered,  it  is  true 
that  Statute  was  made  to  remove  doubts,  and  to  enable  good 
and  valid  entails  against  heirs  of  tailzie  ;  but  still  that  Statute 
could  not  alter  what  the  law  was  with  relation  to  provisioiis,  as 
to  others  than  the  heirs  of  tailzie.    And  it  has  been  repeatedly 
observed  in  this  House,  in  the  case  of  Duntreath  and  a  yarie^ 
of  other  cases,  with  which  your  Lordships  must  be  £EunUiar, 
that  an  institute,  for  instance,  is  not  an  heir  of  tailzie  ;  that  the 
description  of  an  institute  is  nowhere  to  be  found  in  the  Act 
of  1685  ;  and  yet  you  have  very  few  questions  whether  the 
institutes  are  not  bound,  if  you  only  bind  the  heirs  of  tailsie. 
The  description  frequently  is,  John  such-a-one  and  the  other 
heirs  of  tailzie,  where  John  such-arone  was  an  institute.     It  is 
said  that  you  cannot  imply  from  those  words  that  he  was  as  an 
heir  of  tailzie  meant  to  be  fettered,  because  he  is  not  an  heir  of 
tailzie.     In  the  case  of  Duntreath,  it  will  be  in  your  Lordships' 
recollection,  that  expressions  of  that  kind  are  to  be  found  in 
various  places ;   ^  the  institute,'  naming  him,  *  and  the  other 
heirs  of  tailzie '/  but  when  you  come  to  look  at  the  resolntire, 
irritant,  and  prohibitory  clauses,  they  are  only  on  the  heirs  of 
tailzie,  and  though  that  man  was  called  one  of  the  heirs  of 
tailzie,  by  the  reference  to  the  others  as  ^  the  other  heirs  of 
tailzie ;'  and  though  it  is  said  you  cannot  by  implication  fetter 
the  man,  but  that  ho  must  be  expressly  named,  yet  if  you  find, 
as  you  have  done  over  and  over  again,  that  if  the  institute  is 
expressly  named,  he  is  as  much  bound  as  the  heirs  of  tailzie, 
there  does  not  appear  to  me  to  be,  in  that  case,  any  difference 
between  the  institute  and  the  succeeding  heirs  of  tailsie*    If 
your  Lordships  will  look  to  what  is  to  be  found  in  Stair,  in 
Hope,  and  in  Mackenzie,  it  appears  to  me  that  the  maker  of 
the  entail  himself  may  be  bound  ;  it  is  said  he  clearly  may  be, 
if  the  deed  of  tailzie  is  an  onerous  deed.     It  is  very  true,  that, 
afler  these  cases,  your  Lordships  will  not  hastily  decide,  that  if 
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the  deed  was  not  an  onerous  deed  he  could  bind  himself  but  if  ^^^ 
it  be  an  onerous  deed,  made  on  sufficient  consideration,  not-  agni 
witlistanding  all  the  reasoning  I  have  seen,  it  does  appear  to  It^ 
me  to  be  quite  sufficient  to  support  the  obligations  entered  into. 
I  say,  such  a  deed  will  bind  him  if  he  sells  the  estate  for  money, 
and  money  constitutes  the  consideration.  What  is  this,  in 
truth,  if  you  come  to  analyze  it,  but  a  sale  according  to  the 
expression  to  be  found  in  it  ?  What  is  it  but  a  sale  made  by 
John  Vans  to  Robert  Agnew  for  the  consideration  there  men- 
tioned ?  K  they  had  thought  proper  to  make  a  conveyance  in 
another  way  ;  that  is  to  say,  if  they  had  conveyed  to  Robert 
Agnew,  for  the  consideration  there  mentioned,  Robert  Agnew 
might  immediately  by  deed  have  created  an  entail,  restricting 
most  absolutely  John  Vans,  as  well  as  all  other  takers ;  and 
the  question  is,  whether  this  is  not  in  effect  the  same  thing, 
considering  the  nature  of  the  contract,  and  the  other  obliga- 
tion which  arises  out  of  the  consideration  1 

"  My  Lords,  I  will  only  refer  generally  to  the  arguments  on 
this  subject  I  could  read  all  this  book  which  I  hold  in  my 
hand  on  the  subject  to  your  Lordships ;  but  I  do  confess,  after 
considering  the  arguments  which  have  been  addressed  to  us 
from  the  Bar,  and  on  looking  into  writers,  and  reading  these 
papers,  I  have  a  very  strong  conviction  that,  independently  of 
that  Statute  of  1685,  such  a  deed  as  this, — recollect^  my  Lords, 
I  do  not  say  a  gratuitous  deed, — ^but  such  a  deed  as  this,  pro- 
ceeding on  onerous  consideration,  and  valuable  consideration, 
not  a  mere  mutual  entail,  but  proceeding  likewise  on  money 
considerations,  is  competent  to  bind  him ;  that  is  to  say,  that 
he  contracted  a  personal  obligation  to  make  this  effectual,  and 
that  he  did  make  it  effectual  by  infeflment;  and  though  it 
appears  to  me  the  debts  contracted,  at  the  time  the  contracts 
were  entered  into,  were  personal  obligations,  yet  if  adjudications 
were  led  upon  those  debts  before  the  infcftment  was  taken,  it 
appears  to  me  they  would  be  prior  rights ;  but  it  does  appear 
to  me  that  adjudications  led  after  infeftment  was  taken  would  not 
be  effectual  as  prior  rights, — and  that  accords  with  the  declara- 
tion of  Lord  Braxfield,  to  which  I  have  drawn  your  Lordships' 
attention.  I  should  therefore  propose,  with  your  Lordships' 
permission,  to  alter  this  interlocutor  in  the  following  manner : — 


w'#y  l7i*L  X'iliam    D«j'janiL.  aft 

^eus/'jra^.  a  «r>t  entaiT  ii  ITTT. 
<A  v'Au^ii  ji&jhniwc  i;3AWBfL  5a. 

fi^^^M  «^itu«n  hisi.%»{f  as  ffTiffmti*, 

iiA0C9^A^,  fU^ksiUf  Xi0t  9rAfi  to  Con- 
uinft)^^ih  a  ion  U  the  lands  oxxh 
f^*:i0ru4^  mulfit  the  entaiL  He 
ifi^i  t/r^yfi^ie  ^frunnt  the  sobsti- 
t«i(/!«  Ml  Af^tifm  for  trjing  the 
I'lJi/liiy  //f  i}f¥;  Aak^  tfie  pmrcbaser 
Hi  t(u9  MfiMr  iifii';  prancmting  a  bill 
//f  *fiii|;iim«i//fi^  on  the  gronnd  of 
tli4i  m$lU^i$  want  of  f^iwer  to  selL 
7'h<i  f ^offU  rliscenicd  in  the  action 
iif  ih^  tUwUruUfff  and  at  the  same 
(iiriA  ritfiiMid  tlifi  hill  of  »ufli>cn8ion 
\irttMmU*tl  hy  thn  |)iirchajier. 

tf.  At  thf)  ndviNing  Loud  Erk- 
iitMiVM  ohM^rvod,   ^^  I   nm   much 


JIIIU'llUBBi  w^ 


appSef  noctir  sk 
tsnL  sua  w 


qpestioa  b^ 
wtrienipitt  as  the  pccaent  maj-  aot 
be  goody  independent  oTm  StJ^ote! 
Tbe  mle  of  law  is^  that  no  miB 
can  hold  an  estate  which  is  nol 
aftctable  bj  his  debCa^  and  there- 
fore bj  the  Act  1685  the  i^  of 
the  oontimyener  nniat  be  lesohcd. 
Here  there  is  a  lesolative  danae. 
There  are  two  other  modes  in 
which  a  man  may  tie  np  his  estate 
against  creditors.  He  may  dis- 
pone the  fee,  and  only  reserve  a 
liferent,  or  he  may  interdict  him- 
self.   A  voluntary  interdiction  will 
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be  eiFectualy  even  on  false  grounds^ 
though  a  man  be  not  so  weak  and 
facile  as  he  calls  himself.  This  Court 
must  proceed  on  good  grounds,  but 
both  interdictions  equally  effectual. 
I  would  incline  to  have  a  hear- 
ing in  presence.^  Lord  Brax- 
FiELD. — "  Kthis  were  a  new  case, 
notwithstanding  the  urgency  of 
circumstances,  I  would  join  your 
Lordships  in  wishing  a  hearing  in 
presence ;  but  the  precise  same 
point  was  determined  in  the  case 
of  Sheuchan.  I  was  for  the  judg- 
ment then  pronounced,  and  am 
still  of  the  same  opinion.  Tailzies 
were  no  doubt  made  before  1685, 
and  some  of  the  largest  estates  in 
this  countiy  are  held  under  these 
deeds;  but  the  House  of  Lords 
have  properly  found  (contrary  to 
a  judgment  of  this  Court)  that 
these  entails  are  not  effectual  un- 
less registered  according  to  that 
Act,  and  no  tailzie  can  be  valid 
but  upon  that  Statute.  The  arbi- 
ters here  designed  no  doubt  to 
bind  up  this  young  man,  and  they 
meant  well ;  but  they  did  not  take 
the  right  way.  They  should  have 
restricted  his  right  to  a  liferent, 
for  so  long  as  he  holds  the  property 
his  debts  must  affect  it.  The  other 
case  of  an  interdiction  the  law  al- 
lows to  protect  those  who  are  weak 
and  facile;  but  if  a  man  prove 
himself  otherwise,  he  may  reduce 
that  limitation  of  his  right.  Be- 
sides, a  man's  deeds,  even  under 
interdiction,  are  not  set  aside, 
unless  lesion  is  proved.  Another 
man  may  give  me  his  esttfte  under 
limitations,  and  I  must  take  it  sub 
mado  as  he  pleases  to  give  it ;  but 
if  once  the  fee-simple  is  in   my 


person,  no  deed,  while  that  re- 
mains, can  cut  out  my  creditors. 
The  Act  1685  is  the  rule  by  which 
every  entail  is  to  be  determined ; 
but  every  line  of  that  Act  is  re- 
pugnant to  the  idea  of  a  person 
holding  property  not  affectable  by 
his  debts.     Accordingly,  no  pro- 
hibition to  contract  debt,  nor  even 
an  irritancy  of  debt,  is  sufficient ; 
there  must  at  the  same  time  be  an 
absolute  resolution  of  the  right  of 
the  debtor.    It  is  now  trite  law, 
that  without  a  resolutive  clause  no 
entail  can    be    effectual   against 
creditors.    By  the  Act  1685  the 
next  heir  serves  to  him  who  was 
last  infeflk,  passing  by  the  contrar 
vener,  that  he  may  not  be  liable 
for  his  debts.    This  can  never  ap- 
ply to  the  maker  himself;  for  if 
you  pass  by  his  right,  the  right  of 
the  heirs  mast  cease  of  course. 
This  is  the  idea  of  the  common 
law,  sanctioned  by  the  Act  1685. 
There  is  another  idea — a  man  can- 
not bind  himself  to  his  own  heir, 
so  as  to  prevent  him  contracting 
debts,  or  granting  other  deeds; 
the  heir,  being  eadem  persona  eum 
de/unctOy  necessarily  becomes  liable 
for  his  predecessor's  deeds  as  his 
own.    The  same  principle  applies 
here  as  in  testaments,  voluntas  est 
ambfdatoria  usquead  mortem.  With 
respect  to  the  submission   here, 
William  Dickson  need  not  have 
entered  into  it  but  as  he  pleased. 
As  to  John  Dickson's  intentions  I 
can  say  nothing,  as  he  did  not 
execute  them.  The  decree-arbitral 
makes  no  difference."    Lord  Jus- 
tics-Glsrk  Miller. — "After  re- 
collecting the  case  of  Sheuchan, 
and  the  principles,  as  now  stated. 
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on  which  it  proceeded^  I  am  of 
the  flame  opinion.''  Lord  Hes^ 
UEUhASV. — ^^  For  the  jadgment  in 
8henchan'*fl  caae,  and  of  the  same 
c^iinion  now.  A  man's  property 
can  only  be  secnred  from  creditors 
in  the  two  ways  which  have  been 
mentioned."  LiORD  Hailes. — ^  I 
wonld  wish  extract  to  be  super- 
seded^ as  this  is  a  case  of  some 
diflTiculty  and  importance." 

3.  In  the  Faculty  Coixec- 
TION  the  following  note  is  given  of 
the  opinion  of  the  Court : — *^  The 
Lords  considered  the  entail  to  be 
altogether  ineffectual  in  a  question 
with  the  creditors  of  the  entailer. 
The  Sutute  1685,  authorizing 
settlements  of  that  sort,  related,  it 
was  observed,  to  the  case  of  heirs 
alcine,  whoso  interest  might,  ac- 
cording to  the  forms  therein  pre- 
scribed, be  limited  or  modified  by 
the  deed  of  the  ancestor,  from 
whose  gift  they  derived  the  estate, 
liut  tlic  cnso  of  the  proprietor  him- 
m*lf  was  lofl  to  the  regulation  of 
the  common  law.  The  maker  of 
the  entail  in  question  might  have 
rpfltricted  his  right  to  a  mere  life- 
rent, or,  by  cxecutiug  a  bond  of 
intonliction,  ho  might  have  pro- 
cludod  his  burdening  the  lands, 
unless  fur  onerous  or  rational 
causes.  These,  however,  were  the 
only  metluHls  by  which  the  order 
of  succession  marked  out  by  him 
could  bo  secured  against  his  future 
eontractions ;  tlie  general  rule  be- 
ing undoubted,  that  no  man  can, 
by  any  device,  withdraw  his  estate 
fWun  being  liable  for  his  debts." 

4.  In  18iS«  a  substitute  heir  of 
entail  bivught  an  adkm  of  niduo- 
tkm  and  deckralor  <br  the  purpose 


of  setting  aside  the  sale  to  William 
Cmmingfaam,  as  ban^  made  in 
TiolatioD  of  the  entail  1776.  The 
grounds  on  which 'the  action  was 
rested  were^  that  the  entail  1776 
was  an  onerous  deed,  and  that  it 
was  therefoce  inoompetent  for  the 
entailer  to  sdl  any  part  of  the 
estate;  that  the  proceedings  in 
1784  and  1786,  were  coUnsiTe^ 
irregular,  in  absence^  and  to  the 
lesion  of  the  parties  having  the 
true  interest  to  oppose  them,  and 
that  those  heirs  for  whom  appear- 
ance  was  made  were  crediton  of 
the  entailer,  and  as  snch  had  sn 
interest  to  have  the  landa  sold. 
The  Court  <^  Repelled  the  reasons 
of  reduction,  and  assoilzied.''— 
Dickson  v.  Cunningham  and 
Medwtn,  March  8,  1829. 

5.  The  pursuer  having  appealed 
to  the  House  of  Lords^  the  judg- 
ment was  affirmed,  Oct.  1, 1831. 
The  grounds,  however,  on  whid 
the  affirmance  proceeded  difiered 
from  those  adopted  in  the  Cooii 
below.  It  was  there  held  that  the 
entail  of  1776  was  an  onerous  en- 
tail. In  the  House  of  Lords,  LoBD 
Brougham,  Chancellor,  was  of  a 
different  opinion.  In  delivering 
judgment  his  Lordship  observed, 
^^  This  case  is  one  of  the  greatert 
importance  and  anxie^  whidi  I 
have  ever  been  called  npon  to  ad- 
vise your  Lordships  upon  since  I 
have  had  the  honour  of  holding 
my  present  situation.  It  is  not 
that  I  have  formed  an  opinion 
upon  the  subject  with  any  grest 
hesitation,  or  that  I  have  fooad 
my  way  towards  that  opinion  be- 
set with  any  oonakferabla  difficol* 
ties ;  bat  it  is  becanse  the  opinioa 
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I  have  formed,  so  far  as  it  goes  to 
sanction  the  jadgmentof  the  Court 
below,  may  at  first  sight,  without 
dne  explanation,  and  without  pro- 
per consideration  of  the  particular 
grounds  whereupon  it  stands,  ap- 
pear to  shake  in  some  degree  one 
of  the  most  important  decisions 
that  ever  was  pronounced  in  this 
Court  of  appellate  jurisdiction  in 
any  ease  of  Scotch  law.  The  case 
to  which  I  allude  is  commonly 
known  by  the  name  of  the  Sheu- 
chan  case,  a  case  decided  with  the 
greatest  deliberation ;  and  I  must 
say,  I  should  indeed  have  taken  a 
very  long  time  before  I  could  make 
up  my  mind  to  do  anything  that 
could  throw  discredit  upon  that 
important  decision.  I  should  in- 
deed have  found  the  path  by  which 
I  arrived  at  any  such  conclusion 
beset  by  almost  insuperable  diffi- 
culties, and  I  should  have  been 
very  far  indeed  from  stating  to 
your  Lordships  that  I  felt  entire 
confidence  in  the  conclusion  I  had 
reached.  It  therefore  becomes 
necessary  at  present,  and  it  is  in- 
deed the  only  task  which  now  de- 
volves upon  me,  to  satisfy  your 
Lordships,  as  I  have  satisfied  my- 
self, that  the  Court  below  might 
well  decide  this  case  as  they  have 
done,  and  that  I  may  well  advise 
your  Lordships  to  affirm  their  de- 
cision without  in  the  slightest 
degree  aflecting  the  law  as  deter- 
mined in  the  case  of  Sheuchan. 

6.  ^^  The  question  here  is,  as 
in  the  Sheudian  case,  generally 
speaking,  How  far  the  person  in 
possession  and  the  owner  of  an 
estate  in  Scotland  con  so  deal  with 
it  as  to  tie  op  fainaeifi  and  todeiMt 


the  claims  of  subsequent  creditors, 
by  any  deed  in  the  nature  of  an 
entail  ?  It  is  to  the  difierent  forms 
in  which  that  general  question 
may  be  put,  and  the  different  cir- 
cumstances in  which  it  may  arise, 
alone,  that  I  am  now  to  call  your 
Lordships'  attention ;  because  the 
other  objections  with  respect  to 
the  title  to  pursue,  the  res  judicata^ 
and  so  on,  I  do  not  touch  upon. 
This  being  the  important  ground, 
and  this  being  the  ground  on  which 
I  cannot  altogetJier  agree  with 
some  of  tlie  Judges  in  the  Court 
below,  it  becomes  necessary  for 
me,  in  protection  of  the  decision  of 
this  House,  to  state  my  opinion  at 
somewhat  greater  length  than  I 
am  used  to  do  when  moving  to 
affirm.  My  Lords,  if  I  wero  to 
judge  from  what  I  see  in  print,  I 
should  certainly  have  been  disposed 
to  say,  that  the  learned  Judges  in 
the  Court  of  Session  still  adhered 
to  the  opinion  which  they  main- 
tained when  the  Sheuchan  case 
came  beforo  tliis  House.  I  should 
say,  when  I  find  so  many  of  the 
learned  Judges  of  the  Second 
Division  using  the  expressions 
which  aro  roported,  that  they 
yielded  a  reluctant  assent  to  that 
judgment.  When  I  look  to  these 
observations  upon  the  groat  and 
important  question  in  the  case, 
namely,  whether  the  deed  is  oner- 
ous or  gratuitous,  when  I  find 
those  learned  Judges  all  with  one 
voice  saying  that  it  is  clearly  oner- 
ous, and  when  I  find  that,  not- 
withstanding it  being  an  onerous 
deed,  they  hold  that  it  is  incompe- 
tent to  exclude  the  diligence  of 
sdMtqoent  creditors,  it  seems  to 
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me  a  little  difficult  to  take  both  of 
those  propositions — both  of  those 
results  together,  and  to  allow  them 
both  to  stand,  and  the  judgment, 
which  was  the  fruit  of  both,  to 
stand,  while  the  Sheuchan  case 
remains  unimpeached ;  because, 
that  is  as  much  as  to  say,  that,  be 
the  entail  ever  so  onerous,  be  it 
ever  so  little  a  gratuitous  disposi- 
tion, an  onerous  deed  duly  re- 
corded, according  to  the  provision 
of  the  Act  of  1685,  it  has  no  power 
to  tie  up,  against  contracting  debts 
de  futuroy  the  institute  or  person 
to  whom  the  fee  is  conveyed  by 
the  force  of  the  provisions  of  the 
deed;  and  that,  my  Lords,  is  a 
proposition  which  I  cannot  go  so 
far  as  to  maintain,  if  I  hold,  as  I 
am  determined  to  hold  till  an  Act 
of  Parliament  forbids  me,  to  the 
Sheuchan  case.  Now,  my  Lords, 
that  the  Judges  of  the  Court  in 
Scotland  have  in  considering  this 
question  hankered  after  the  estab- 
lishment of  the  doctrine  they  had 
laid  down  previous  to  the  Sheu- 
chan case  being  decided,  I  cannot 
entertain  a  doubt,  for  the  reason 
I  have  now  given ;  but  this  opi- 
nion of  mine  is  veiy  strongly  con- 
firmed by  the  treatment  which  I 
find  was  given  by  those  very  learn- 
ed persons  in  the  Court  below  to 
the  decision  pronounced  by  your 
Lordships,  in  that  very  Sheuchan 
case,  after  a  veiy  plain  indication 
of  the  opinion  of  this  House  had 
been  flung  out  by  a  noble  and 
learned  Lord,  a  member  of  this 
House.  It  certainly  did  so  happen, 
that,  when  that  case  went  to  the 
Court  below,  the  Judges  remained 
pretty  nearly  of  the  same  opinion 


which  they  had  held  before,  which 
I  do  not  blame,  nor  do  I  com- 
mend ;  but  I  state  it  as  a  fact. 

7.  ^^  When,  therefore,  I  find  so 
great  a  disposition  on  the  part  of 
the  learned  Judges  to  cling  by  the 
first  decision  in  1784  against  the 
intimation  contained  in  the  judg- 
ment of  the  Court  of  Appeal  on 
the  first  branch  of  this  case^  that 
fortifies  me  in  the  opinion  I  have 
expressed,  that  the  judgment  of 
the  Court  below  in  this  case  was 
all  but  intended  as  an  impeach- 
ment of  the  authority  of  the  judg- 
ment of  this  House  in  the  Sheu- 
chan case.  I  have  tried  all  I  can 
to  avoid  arriving  at  this  conclu- 
sion. I  have  strained  every  point, 
so  far  as  I  could,  consistently  with 
a  due  regard  to  the  truth  of  the 
case,  and  I  have  done  so  on  ac- 
count of  my  great  respect  for  the 
Court  below,  to  see  whether  I 
could  discover  that  the  learned 
Judges  pronounced  this  decision, 
having  a  due  regard  to  the  au- 
thority of  the  Sheuchan  case ;  but 
although,  in  express  words,  they 
do  not  set  it  aside,  I  cannot  dis- 
cover that  it  was  possible  for  them 
to  rest  the  present  judgment  upon 
the  grounds  whereupon  they  have 
rested  it,  and  to  have  felt  all  along 
that  they  were  not  impeaching  the 
decision  of  that  case ;  and  sure  I 
am,  my  Lords,  that  if  I  simply, 
according  to  the  former  practice^ 
moved  an  affirmance,  without  any 
reference  to  the  Sheuchan  case, 
that  case  would  probably  next  year 
in  the  Court  below  be  deprived  of 
the  authority  to  which  it  is  clearly 
entitled  firom  the  great  learning, 
and    the    extraordinary  sagacity 
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brought  to  bear  apon  it;,  aa  it  was 
on  almost  every  case,  for  many 
years  during  the  time  that  Lord 
Eldon  and  Lord  Bedesdale  assbted 
your  Lordships  in  this  House. 
My  Lords,  this  brings  me  to  say 
one  word  more  respecting  the 
Shenchan  case  upon  its  own  mer- 
its. I  find  it  stated  io  the  able 
argument  in  the  respondent's  case 
— '  The  respondent  is  sensible  of 
the  difEculty  which  he  has  to  con- 
tend with  in  maintaining  this  last 
plea  in  consequence  of  the  judg- 
ment of  this  most  honourable 
House  in  the  well-known  case  of 
Sheuchan  ;  and  while  he  regards 
with  the  most  unfeigned  respect 
a  judgment  pronounced  in  the 
highest  court  of  judicature,  he  at 
the  same  time  with  the  utmost  de- 
ference tnists,  that  if  it  can  be 
shewn  to  be  at  variance  with  those 
principles  of  law  which  had  been 
long  considered  settled  in  Scotland, 
yonr  Lordships  will  not  regret  that 
an  opportunity  has  occurred  for 
its  reconsideration ;'  the  effect  of 
which  is  this,  that  though  the  deed 
is  onerous,  (and  they  cannot  main- 
tain that  it  is  gratuitous),  yet  ad- 
mitting that  it  is  onerous^  they  hare 
a  right  to  a  judgment  here,  affirm- 
ing the  judgment  below.  Now,  I 
perfectly  agree  with  the  learned 
counsel  when  he  says  that ;  and  I 
feel  no  doubt  that  be  is  senuble  of 
the  difficulty  he  has  to  contend 
with  in  maintaining  this  last  plea 
in  conseqnenceof  the  former  judg- 
ment of  this  House,  and  be  does 
not  evade  the  point ;  nay,  he  re- 
minds us  of  what  Erskine  says, 
that  a  judgment  of  this  House  is 
not  an  Act  of  Parliament — that 


your  Lordships,  in  deciding  ap- 
peals, act  in  the  character  of  judges, 
and  not  of  lawgivers;  that  the 
House  of  Lords,  in  the  same  man- 
ner as  a  court  of  law,  deals  but 
with  the  particular  case  in  hand, 
and  that  it  cannot  introduce  any 
rules  binding  upon  itself  in  another 
case.  My  Lords,  I  take  that  pro- 
position to  be  admissible  only  with 
a  qualification.  The  decision  of 
this  Hoose  is  not  of  such  binding 
force,  any  more  than  that  of  the 
Court  below,  aa  to  preclude  the 
House,  in  a  case  of  precisely  the 
same  kind  between  different  par- 
ties, taking  a  difierent  view  of  the 
law,  or  of  the  inference,  in  point 
of  fact,  to  which  particular  cir- 
cumstances may  lead. 

8.  "  It  is  not  correct  to  lay 
down  as  a  general  rule  that  a  de- 
cision of  this  House  on  a  matter 
presented  to  it  in  its  appellate  char- 
acter is  not  binding  upon  it.  The 
House  is  not  bound  hy  it  as  by  a 
law,  but  it  is  its  endeavour,  as  it 
is  its  duty,  to  decide  consistently 
with  former  decisions,  as  it  is  the 
endeavour  and  the  duty  of  every 
court  to  adhere  to  the  same  prin- 
ciples which  it  has  before  laid  down 
— to  favour  rather  than  to  exclude 
that  which  has  been  established, 
and  always  to  preserve  an  unifor- 
mity of  decision.  If  an  error  has 
been  committed — if  a  slip  has  been 
made — if  a  plain  oversight  has 
happened — ^if  in  any  way  a  mis- 
take, either  in  conclusion  of  fact 
or  inference  of  law,  has  been  made, 
Qod  forbid  that  this  Court,  any 
more  than  any  other^  ^tould  not 
be  open  to  the  reconsideration  of 
the  case,  and,  if  uatuftat  enor  has 
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been  committed,  to  the  setting  it 
right.  But  it  is  equally  true,  that 
until  it  shall  be  shewn  to  be  clearer 
than  daylight  that  error  has  been 
committed  in  a  decision  which  has 
been  made,  especially  where  time 
has  elapsed,  under  the  impression 
that  a  certain  rule  of  law  prevailed, 
and  where  a  certain  legal  principle 
has  been  sanctioned  by  the  deci- 
sion of  a  court  of  competent  au- 
thority, and  parties  have  acted 
upon  the  faith  of  tliat  being  right, 
and  property  has  been  invested, 
and  rights  have  been  dealt  with, 
on  the  presumption  of  that  being 
law,  it  is  clear  that  it  would  be 
wrong  to  undo  all  which  had  been 
done  during  the  interval,  for  the 
purpose  of  reverting  to  a  technical 
nicety  and  accuracy  of  decision. 
It  might  be  a  great  deal  more  mis- 
chievous to  regain  the  position 
which  had  been  lost  than  to  pro- 
ceed on  the  rule  laid  down,  though 
erroneously;  and  upon  this  prin- 
ciple it  was  distinctly  said  by  Lord 
Mansfield,  in  a  well-known  case  in 
the  Court  of  King'^s  Bench,  that  if 
conveyancers  had  for  a  great  many 
years  understood  that  which  was 
drawn  into  question  to  be  the  law, 
it  would  be  better  that  it  should 
remain,  even  although  somewhat 
in  error,  if  it  was  considered  to  be 
a  settled  rule  of  law,  and  not  be 
shaken  for  the  purpose  of  making 
it  better  than  it  had  been.  So 
much,  my  Lords,  with  respect  to 
the  authority  of  the  decision,  barely 
as  a  decision ;  but  I  have  said,  if 
there  should  appear  to  be  a  mani- 
fest error,  tlie  setting  that  right 
could  not  be  attended  with  any 
great  evil.    Under  such  circum- 


stances it  is  fit  the  case  diould  be 
reconsidered,  and  the  former  deci- 
sion, which  had  been  of  binding 
force,  rectified;  but,  my  Lords, 
having  well  known  the  Sheuchan 
case  formerly — having  assisted  in 
arguing  cases  which  were  afibcted 
by  it — having  assisted  in  advising 
on  cases  in  which  the  authority  of 
that  case  came  in  question,  and 
having  since  given  it  more  con- 
sideration— Shaving  thoroughly  in- 
vestigated the  particulars  of  it, 
and  the  grounds  of  decision  in 
which  the  Court  here  difiered 
from  the  Court  below — I  am  clear- 
ly of  opinion  that  it  is  not  more  to 
be  respected  out  of  a  consideration 
for  the  very  learned  persons  who 
advised  your  Lordships  at  the  time 
than  it  is  to  be  respected  for  the 
reasons  in  the  judgment — the  irre* 
fragable  reasons  of  Scotch  law, 
distinctly  Scotch  law— the  purely 
technical  reasons,  as  well  as  the 
general  reasons  and  princifJes  on 
which  my  learned  predecessors 
rested  it. 

9.  ^t  Now,  my  Lords,  as  it  is  fit 
I  should  fairly  state  to  your  Lord- 
ships the  opinion  I  hold  upon  the 
present  occasion,  the  greater  or 
less  degree  of  importance  of  which 
I  must  leave  to  your  Lordships* 
consideration,  I  can  see  no  war- 
rant in  the  Scotch  law  authorities, 
either  the  text-writers  to  whom 
Lord  Eldon  refers  or  the  decisions 
^-I  am  talking  now  of  course  of 
cases  prior  to  the  Shenchan  case, 
for  I  am  dealing  with  the  grounds 
of  the  decision  in  that  case — ^I  aee 
no  warrant  from  any  of  those  cases, 
no  authority,  nor  any  principle 
arising  out  of  the  matter  itself,  to 


PERSONAL  AND  BfiAL. 


239 


authorize  sach  a  proposition  as 
tbisy  that  the  owner  of  a  Scotch 
estate,  possessing  it  in  fee-simple| 
can  do  any  act  of  this  kind,  where* 
by  he  can,  withoat  consideration, 
gratuitously,  voluntarily,  and  with- 
out any  party  being  in  existence 
who  is  othemise  than  as  a  volun- 
teer with  respect  to  him,  tie  it  up 
so  as  for  the  ftiture  to  hold  in  him- 
self the  apparent  ownership  of  that 
estate,  while  he  excludes  from  any 
recourse   against  that  estate  the 
creditors  with   whom   he,  subse- 
quently to  that  Act,  and  as  if  deal- 
ing with  the  property,  shall  con- 
tract debts.    I  can  see  no  warrant 
in  the  Scotch  law  to  entitle  me  to 
hold  with  those  learned  persons, 
that  if  the  deed  was  done  gratui- 
tously, which   is  the  proposition 
they  at  first  laid  down,  without 
any  onerous  consideration  at  all, 
and  all  parties  claiming  under  him 
being  volunteers,  he  can  thus  de- 
feat subsequent  creditors.    It  is 
perfectly  true  (I  admit  to  those 
learned  persons  whose  opinion  I 
am  taking  the  liberty,  with  great 
humility,  to  sift)  that  there  are  in 
the  Scotch  law  two  records  pro- 
vided by  the  Act  of  1685,  the  one 
of  which  was  introduced  by  the 
Act,  and  the  other  existed  before ; 
and  by  registering  the  title,  and 
availing  himself  of  the  old  record 
and  the  new  record  provided  by 
that  Act,  he  could  validly  divest 
himself  of  the  property  altogether ; 
so  it  may  be  said  he  may  divest 
himself  in  a  qualified  mode,  and 
continue  to  hold  that  power  which 
he  reserves  to  himself,  though  not 
by  way  of  lifer^it.    I  do  not  con- 
ceive that  it  signifies  whether  it  is 


by  liferent  or  in  fee;  but  if  he 
may  hold  it  in  fee,  and  yet  be  tied 
up  from  contracting  debt,  so  that 
those  with  whom  he  contracts 
debts  shall  have  no  recourse  against 
that  estate,  it  may  be  said  caveat 
emptor;  it  was  the  lender^s  own 
fault  that  he  did  not  go  to  the  re- 
gister ;  he  might  have  seen  in  the 
Register  of  Tailzies  that  this  pro- 
perty was  tied  up,  that  this  man 
was  not  safe  to  lend  money  to,  and 
that  the  estate  was  not  his  to  bor- 
row upon.  But,  my  Lords,  there 
is  in  the  system  of  all  countries, 
there  is  in  our  law,  this, — that 
though  a  gratuitous  sale  may  be 
binding  as  against  volunteers,  yet 
it  cannot  stand  for  a  moment 
against  onerous  creditors.  And  so 
of  a  bond  being  personal.  Never- 
theless a  man  had  as  just  a  right 
to  bind  his  personal  assets  as  his 
estate ;  that  is  the  only  difference 
in  the  two  cases.  It  may  be  said, 
that  the  deed  being  registered,  it 
is  their  own  fault ;  but  no  court  of 
justice  can  sanction  such  a  princi- 
ple; for  though  the  Register  exists 
into  which,  past  all  doubt,  a  roan 
may  look,  and  though  it  is  stated 
in  the  second  opinion  of  Maclaurin, 
(and  it  is  a  singular  fact,)  that 
bankers  are  in  use  to  have  in  their 
possession,  and  to  hang  up  for  a 
constant  and  easy  reference,  lists 
of  all  tailzied  estates,  in  order  to 
see  under  what  prohibitions  and 
restrictions  persons  hold  their  pro- 
perty, and  to  take  care  not  to  lend 
their  money  where  they  may  incur 
risk,  yet  what  are  poor  tradesmen 
to  do  who  see  a  man  in  the  pos- 
session of  property;  they  cannot 
be  expected  to  go  to  the  Segiater 
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Office  every  time  they  receive  an 
order  to  fumbh  any  article  for  the 
household ;  every  little  dealing  of 
that  kind  cannot  be  suspended  till 
they  send  to  Edinburgh  to  the 
Eecord  Office  to  see  whether  it  is 
safe  or  not ;  and  yet  people  alwajrs 
look  to  the  landed  estate,  as  ulti- 
mately to  come  in  with  the  per- 
sonal estate  for  their  security.  It 
is  pretty  well  known  whether  a 
man  is  heir  of  entail  or  not ;  but  a 
man  would  be  able,  if  the  law  was 
such  as  Maclaurin  and  Crosbie 
conceive,  to  commit  very  great 
frauds.  It  is  quite  sufficient  for 
me  to  say  there  is  no  authority  for 
that ;  it  is  quite  sufficient  for  me 
to  say  this  is  not  now  meant  to  be 
laid  down  as  law ;  and  as  regards 
the  Sheuchan  case,  that  not  only 
it  gives  no  authority  whatever  to 
this  proposition,  but  the  greatest 
pains  are  taken  throughout  the 
decision  to  rest  it  upon  the  circum- 
stances of  the  case.  I  do  not  mean 
to  say  that  it  is  a  case  going  on 
specialties;  it  goes  on  the  broad 
ground  of  the  transaction  in  ques- 
tion being  most  onerous.  It  is  not 
necessary  to  go  into  Lord  Eldon's 
observations  upon  the  subject,  in 
which  again  and  again  he  most 
explicitly  says,  ^  that  whoever  it  be 
that  drew  the  deed,  there  was  no 
doubt  it  must  be  taken  to  be  oner- 
ous;' then  he  states  in  the  most 
anxious  manner,  guarding  his  de- 
cision repeatedly,  ^  I  have  a  very 
strong  conviction  that,  indepen- 
dently of  that  Statute  of  1685, 
such  a  deed  as  this,  (recollect,  my 
Lords,  I  do  not  say  a  gratuitous 
deed,  but  such  a  deed  as  this,) 
proceeding  on  an  onerous   con- 


sideration, and  valuable  considenh 
tion,  not  a  mere  matoai  entail,  but 
proceeding  likewise  on  money  ocm- 
siderations,  is  competent  to  Innd 
him ;'  and  so  he  goes  on  throogfa^ 
out.  The  Sheuchan  case  was  con- 
sidered to  be  distinctly  decided  on 
the  ground  of  its  being  an  entail 
for  an  onerous  consideration,  and 
the  facts  I  have  adverted  to  shew 
that  the  estate  is  one  in  whidiy 
against  all  subsequent  creditors, 
he  takes  a  fee — in  which  a  series 
of  heirs  of  destination  afterwards 
take  fees  m  succession — tailziea 
fees,  according  to  the  Scotch  law 
of  entail.  My  Lords,  I  have  felt 
it  to  be  necessary  for  me  to  com- 
ment at  some  length  upon  the 
Sheuchan  case  before  I  came  to 
the  present,  because  otherwise  the 
consistency  of  the  two  dedsicMis 
could  not  be  so  well  seen. 

10.  '^  I  perceive  that  there  was 
an  attempt  in  the  Shenchan  case 
to  exclude  the  diligence  of  the 
prior  creditors,  and  it  is  perfectly 
clear  that  that  was  the  intention 
of  the  parties ;  for  if  you  look  at 
the  date  of  the  deed  yon  will  find 
that  they  were  all  excluded,  just 
as  much  as  the  subsequent  credi- 
tors ;  ^  that  neither  the  said  John 
Vans  and  Margaret  Agnew,  nor 
any  of  the  other  heirs  and  mem- 
bers of  entail  aforesaid,'  (John 
and  Margaret  were,  however,  not 
heirs  of  entail  but  institutes)— 
^  who  shall  take  or  succeed  to  the 
said  lands  and  estates  by  virtue  of 
these  presents,  shall  suffer  or  allow 
any  'special  adjudications  to  pass 
against  the  said  lands  and  estates, 
or  any  part  thereof,  for  payment 
of  the  debts  of   the  said  John 
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Vans  contracted  before  the  date 
hereof,  or  for  payment  of  the  real 
and  legal  burden  payable  forth  of 
the  said  estates,  or  for  payment  of 
any  other  debt  to  whi(;h  the  lands 
and  estates  may  by  law  be  sub- 
jected   in    any    time    hereafter.' 
Now  it  is  perfectly  clear  that  this 
was  only   a   personal    obligation 
against  the  parties ;  that  it  could 
not  be  suffered  to  have  the  power 
of  barring  the  prior  debts,   but 
that   these   were   recoverable    in 
spite  of  it ;  nor  does  the  authority 
of  the  learned  President,  Sir  Hay 
Campbell,    at    all    sanction    the 
notion  of  their  being  barred.    My 
Lords,   I   have  stated   the  great 
respect  I  feel  for  the  noble  and 
learned   Lords  who  decided   the 
Agnew  case,  and  who  stated  the 
reasons   on  which  their  decision 
was  supported ;  and  I  shall  not  be 
charged   with   the    least   insensi- 
bility to  the  value  of  that  author- 
ity, or  the  value  of  those  reasons, 
when  I  say,  that  if  there  is  any 
one  part  of  that  case  on  which  I 
entertain   a  doubt,   it   is   on  the 
question  whether  the  Agnew  en- 
tail   and    the  Vans  entail   were 
properly    fenced,    as   against   the 
institute,  by  irritant  and  resolutive 
clauses.      There    may    be    some 
doubt — possibly    they    were    not 
properly  fenced;    and   Lord   El- 
don's  judgment  having,    as  very 
often  happens,  been  directed  much 
more   to   the  main   body  of  the 
opposite   arguments,   possibly  his 
Lordship  did  not  sufficiently  at- 
tend  to   the   only  ground   upon 
which,  in  my  bumble  judgment, 
there  coold  be  any  question.     He 
VOL.  III. 


has  not  decided  that  point,  and  in 
the  decision  in  the  Court  below 
the  Judges  do  not  appear  to  have 
dealt  with  it.    I  take  the  decision, 
however,  to  have  been  right,  even 
upon  that  on  which  alone  I  feel 
any  doubt.     As  to  the  main  point 
of  law,  and  that  called  the  prin- 
ciple of  the  Sheuchan  case,  I  en- 
tertain no  more  doubt,  as  far  as 
my  opinion  goes,  than  upon  the 
subject  of  any  of  the  most   un- 
questionable principles  of  Scotch 
law.     I  therefore  once  more  say, 
that  though  I  cannot  agree  with 
the  learned  Judges  in  the  rationes 
decidendi  of  the  present  case,  and 
in  the  doubts  which  those  reasons 
cast  upon  that  of  Sheuchan,  yet  I 
concur  in  the  conclusion  to  which 
they  have  arrived;    and   it   is  a 
great  satisfaction  to  me  to  know 
that  Lord  Eldon,  who  attended  in 
the  course  of  the  argument  and 
heard  a  great  part  of  it,  having 
come  down  because  he  understood 
that  the  Sheuchan  case  was  to  be 
questioned  in  the  course  of  this, 
went  from  hence  with  the  convic- 
tion that  the  two  decisions  could 
well  stand  together.     That  is  the 
impression  left  upon  my  mind  by 
the  conversation  I  had  with  the 
noble  and  learned  Lord.     I  now 
move  your  Lordships  that  the  in- 
terlocutor be  affirmed." 

11.  The  ground  upon  which  it 
was  held  in  the  House  of  Lords 
that  the  estate  of  Bambarrach 
was  affectable  by  the  debts  due 
by  Mr.  Vans  the  entailer  at  the 
date  of  the  entail,  was,  that  from 
the  terms  of  the  entail,  it  appeared 
to  have  been  the  entailer's  inten- 
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tion  that  for  those  debts  the  estate 
should  remain  affectable,  although 
not  so  for  those  subsequently  con- 
tracted. Lord  Eldon,  after  read- 
ing the  clauses  in  the  entail,  ob- 
served,— "  Your   Lordships   will 
therefore  observe,  that  there  is  a 
distinction  made  as  to  adjudica- 
tions, apprisings,  and  diligence  for 
debts  of  John  Vans  and  Margaret 
Agnew,   contracted   prior  to  the 
date  of  the  deed,  from  those  con- 
tracted by  any  other  of  the  heirs 
and  substitutes  of  tailzie,  either 
before  or  after  their  succession  to 
the   land  and  estates."     On   the 
same    point  Lord    Bedesdale 
also  observed, — "  The  deed  itself 
provides  that  the  debts  which  he 
then  owed  the  settlement  should 
not  affect,  so  that  the  deed  was  so 
far  an  honest  deed ;   that  it  was 
intended  that  all  the  debts  he  then 
owed  should  be  a  charge  against 
the  estate  ;  but  it  provided,  by  the 
usual  clauses  for  that  purpose,  that 
debts  subsequently  contracted  by 
him  should  not  affect  the  estate." 
12.  The   judgment    of   Lord 
Eldon,  in  the  case  of  Stewart  r. 
Agnew,  decides  that  an  entail  in 
which  the  prohibitions  are  directed 
against    the   entailer  as   well   as 
against  the   substitutes,  will   ex- 
clude the  creditors  of  the  entailer 
if  it  has  been  granted  for  an  oner- 
ous cause.     This  was  all  which  it 
was  necessary  for  Lord  Eldon  to 
determine,  as  he  was   clearly  of 
opinion  that  the  entail  in  question 
was  an  onerous  one.     He  accord- 
ingly, with  his  characteristic  cau- 
tion,  scrupulously    avoided    pro- 
nouncing any  opinion  on  the  effect 


of  a  gratuitous  entail  in  a  question 
with  the  entailer's  creditors.     No 
opinion,  either,  has  ever  been  pro- 
nounced by  the  Court  upon  that 
point,  for  the  Court  were  clearly 
of  opinion  in  the  case  of  Stewart 
V.  Agnew,  and  also  in  the  case  of 
Dickson  v,  Cunningham,  that  a 
party  holding  an   estate   in   fee- 
simple  could  not — even  for  an  oner- 
ous cause,  by  an  entail  upon  him- 
self and  a  series  of  heirs,  place  his 
estate  beyond  the  diligence  of  his 
creditors.     The  ground  of  this  opi- 
nion was,  that  the  Act  1685  did 
not  contemplate  a  party  entailing 
his  estate  against  himself,  and  that 
therefore  such  an  entail  was  not 
sanctioned  bv  the  Act.     This  diffi- 
culty,    however,   being  removed, 
were  it  not  for  the  judgment  of 
Lord   Brougham  in  the   case  of 
Dickson  v.  Cunningham  and  Med- 
wyn,  it  might  perhaps  have  been 
thought  that  a  gratuitous  entail 
even  was  effectual  against  the  cre- 
ditors of  the  entailer,  whose  debts 
were  not  made  real  prior  to  the 
date  of  the  infeftment  following 
upon  the  entail,  provided  the  en- 
tailer was  solvent  at  the  time  of 
executing   the   entail.     It   is  ad- 
mitted that  at  common  law  a  party^ 
provided  he  be  solvent,  may  gra- 
tuitously convey  his  estate  to  an- 
other, either  absolutely,  or  undeiT" 
reservation  of  a   liferent   merely^- 
The   judgment  of   Lord    Eldo 
establishes  that  he  may  accomplis 
a  similar  result  in  the  form  of  ai* 
entail,  provided  it  proceed  upon  air 
onerous  cause.      But  if  the  dis- 
ponee  in  a  gratuitous  dispositio 
under  which  the  granter  reserv 
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his  liferent,  and  upon  which  in- 
feftment  has  followed,  thereby  ac- 
quires a  jus  crediti  which  cannot 
be  defeated  by  the  creditors  of  the 
granter^it  might  perhaps  have  been 
thought  that  the  circumstance  of 
onerosity  in  an  entail  was  not  es- 
sential to  render  an  entail  effectual 
against  the  creditors  of  an  entailer, 
provided  he  were  solvent  at  its 
date.  A  contrary  judgment,  how- 
ever, has  been  pronounced  by 
Lord  Brougham,  although  the 
point  is  one  on  which  the  Court 
itself  has  never  delivered  an  opi- 
nion. 

13.  Some  of  the  lawyers  who 
were  consulted  on  the  validity  of 
the  Sheuchan  entail,  were  of  opi- 
nion that  the  onerosity  of  the  en- 
tail was  an  immaterial  element  in 
the  consideration  of  its  validity. 
In    the   Opinion   given    by  Mr. 


Maclaurin  and  Mr.  Crosbie,  they 
observed, — "  We  think  the  en- 
tail would  be  considered  as  an 
onerous  deed  for  several  reasons. 
But  whether  the  entail  was  oner- 
ous or  gratuitous  does  not  appear 
to  us  to  be  material ;  for  there 
was  nothing  to  hinder  Mr.  Vans 
to  convert  the  fee-simple  that  was 
in  him  into  a  tailzied  fee,  and  that 
was  done  by  the  entail  in  ques- 
tion. After  infeftment  was  taken 
upon  that  entail,  and  recorded, 
and  the  tailzie  itself  recorded  in 
the  Register  of  Tailzies,  no  debt 
contracted  by  Mr.  Vans  could  be 
effectual  against  the  estate;  but 
all  debts  contracted  before  execu- 
tion of  the  entail,  and  not  only 
these,  but  all  contracted  before 
registration  in  both  registers,  (for 
the  law  requires  two  publications,) 
will  be  effectual." 


^^f^e  the  Heir  of  Investiture  makes  up  a  title  to  the  Estate  to  the 
fusion  of  a  Disponee  under  a  preferable  personal  title,  rights 
S^iUed  by  the  Heir,  and  made  real  before  the  Disponee  has  estah- 
^^Aed  his  preferable  Claim  will  be  good  against  the  Estate,  although 
^  right  of  the  Heir  should  afterwards  be  reduced. 


HERON  V,  STKWART. 


John  Stbwabt,  by  his  contract  of  marriage  in  1668,  bound  ^^ay80,i749. 
kimself  to  provide  the  fee  of  all   lands   that  he  then  had,    Narhativil 
or  which  he  should  acquire  during  the  standing  of  the  mar- 
riage, to  the  heirs  of  the  marriage.     In  1703  he  was  infeft  in 


.-  "i' 


(t  \z  ^T^yiT      ji  I*.  >  ie  ^SBcasM  wm  emafl  of  tint 

T>«:iL  ^a^  ^ftixti  jt^  "«:»  Tifyn  t j  csaner  uiftder  the 

Ti#^re  ir*r^  5:izr  kub  and  imr  mhcWis  cC  tlie  marriaee. 
h^rrti,  vtai  •'i'^^cw  jCT'Jeggagei  is  tefer  ■■■■■■  lii  d  widioiit 
2»5ir  E.'.'rtiprL  "ifr  «Hrr?cii  5j?a»  rc^'ie«ajed  his  fiolier.  bot 
fe^  cot    ia^igrifr.   Arrr^.  Hnt  itsfezrier.     Tl»  marriage  was 

zcJzhz,  Sccvan.     On  his  death 
r<=«i  beir  of  taSzie.  and  infeft.    In 


1727  WL^ium  'ije*!  vi^xs  iscK;.  and  as  the  fourth  son  had 
ai«#>  diei  wtih^ jizc  ke^se;.  Asne&  the  eldest  daosfater  of  the  mtut- 
mge,  yi^giciC'fei  a«  the  nearest  heir  of  tailzie*  and  poeseased  the 
estate  till  1 732.  vhen  she  also  died  whhoat  issue. 

In  172S.  v!ii!e  the  estate  was  possessed  bv  Agnes.  John 
CoItraiD  of  DnzmmoTalL  a  son  of  Elizabeth,  the  second  daughter 
of  the  marriage,  boand  himself  in  his  marriage-contFact  to  in- 
feft  his  wife  in  an  annnitj  of  900  merks  Soots,  in  the  lands  of 
Ph^'.sgill,  should  he  at  any  time  during  the  existence  of  the 
marriage  succeed  to  these  lands. 

Upon  the  death  of  Agnes  in  1 732,  John  Coltrain  was  sensed 
heir  of  tailzie  to  his  aunt,  and  in  1734,  upon  a  recital  of  his 
crm  tract  of  marriage,  he  granted  a  precept  for  infefting  his 
wife  in  the  lands  of  Physgill,  in  security  of  her  liferent  prori- 
sion  of  a  fourth  part  of  the  free  rents  of  the  said  land.  Mrs. 
Heron  was  accordingly  infeft  upon  this  precept- 
Agnes,  the  daughter  of  Robert,  the  second  son  of  the  mar- 
riage, then  brought  a  reduction  of  the  deed  of  entail  executed 
by  her  grandfather,  in  1719,  as  being  contrary  to  the  provi- 
Hion  of  his  marriage-contract  in  1668.  The  Court  reduced 
the  entail,  and  the  judgment  was  affirmed  by  the  House  of 
LordH. 

(Japtaiii  Stewart,  formerly  called  Coltrain,  was  killed  at  the 
Hattlo  of  Preston  in  1745,  and  his  widow  brought  an  action 
of  inaills  and  duties  against  the  defender  for  payment  of  one- 
fourth  of  the  rents  of  the  lands.  This  action  was  resisted  bv 
tho  (lofondor,  on  the  ground  that  the  pursuer's  husband  had 
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never  any  right  to  the  lands,  and  that,  therefore,  the  infeftment      hkrok 
granted  by  him  to  the  pursuer  was  null.  Stbwabt. 

1749. 

Pleaded  for  the  Pursuer. — An  heir  of  provision  in  a  con-  ARorMENTioR 
tract  of  marriage  is  not  entitled,  as  a  creditor  in  such  provision, 
to  reduce  onerous  deeds  granted  by  the  father,  who  is  the 
maker  of  the  provision.  By  the  same  rule,  all  onerous  pur- 
chasers or  contractors  with  any  of  the  heirs  of  the  maker  of 
such  provision  are  safe.  A  sale,  therefore,  by  the  heir  of  the 
investiture,  who  has  made  up  a  proper  title  to  the  estate,  can- 
not be  impeached.  He  is  una  et  eadem  persona  cum  defuncto^ 
and  therefore  his  onerous  deeds  are  equally  effectual  in  ques- 
tions with  the  heir  of  provision  as  if  they  had  been  granted  by 
the  maker  of  the  provision  himself 

The  maxim,  Resoluto  jure  dantis  jus  accipientis  resolvitur,  is 
quite  misapplied  by  the  defender  in  the  present  case.  The 
maxim  applies  to  the  case  only  where  the  author's  right  falls 
by  the  granter  of  the  right  satisfying  it  according  to  the  terms 
expressed  in  the  right.  Thus  where  a  wadset  is  redeemed,  the 
right  flowing  from  the  wadsetter  must  cease,  because  the  con- 
tractors with  the  wadsetter  are  certiorated  by  the  record  that 
such  would  be  the  case.  But  if  the  reversion  is  not  incorpo- 
rated in  the  body  of  the  right,  or,  if  apart,  it  is  not  duly 
recorded,  the  onerous  purchaser  from  the  wadsetter  would  be 
perfectly  safe.  The  reverser,  it  is  true,  would,  in  such  a  case, 
have  a  good  right  to  redeem  from  the  wadsetter  or  his  heirs ; 
but  if  the  terms  of  the  reversion  were  contravened  by  selling 
the  lands,  the  reverser  could  have  no  claim  against  the  singu- 
lar successor.  He  could  insist  only  in  a  personal  action  against 
the  wadsetter  or  his  representatives  for  damages. 

The  defender's  case  is  by  no  means  so  strong  as  that  now 
supposed  of  an  unregistered  reversion.  Her  personal  claim, 
therefore,  upon  the  provision  in  his  grandfather's  contract  of 
marriage  1668,  could  only  have  afforded  action  for  damages 
against  William  Stewart's  heir  of  the  investiture  by  the  infeft- 
ment 1 703,  if  he  had  sold  the  estate.  But  her  claim  on  that 
provision  could  not  have  afforded  her  ground  to  challenge  the 
purchaser's  right.  No  more  can  she,  upon  that  title,  challenge 
the  onerous  disposition  granted  by  William  Stewart  to  the 


:'!»> 


cnnner.  An.  it^ir  •:€  :r:^^j9i}a  3i  &  cuocracc  of  marriase  cannot 
jjir-z  i  :»r'~.rtr  :ia:ju  i^:  liie  -isoz^  prowled  in  the  contract  than 
'--dir  "w^i*:  JAa  I  Lrtin  :»:c:r*sie!i:  from,  uhe  fiar  in  the  estate  to 
^ri-.c^ry  j:  Ji  ii:^  ii7  -cr  5^  i  rrji»  trnlv  paid.  The  title  of  an 
hfrir  :r  rriTaniii  ::»  ii«:c  n:*:c^  5Cr*:-ii;2:lr  fiiTOored  dian  that  of  a 
tcriiaser  *  7  i  rers^^oal  mziat'*  ot'  aaieL  Bat  a  second  pur- 
diastrr  £r^  :^jen  wc^ild  be  preferabie  to  the  first  pordiaser. 
wL:  ha*i  .nlj  a  renocal  h;£ht  bj  the  miniice.  The  puisaer  b 
in  iL-r  aac^r  c«»^:a  as  a  porcfaaser  infeft.  At  the  time  of 
gra&:inz  Ler  liferent  proTiskwL  her  husband  was  in  foil  posses- 
sor: of  the  estate,  and  the  pn>pertT  was  legallj  and  completeij 
Te&te«i  11  him.  Xotwithstanding.  therefore,  that  the  entail  has 
i^ren  re^ioced  bj  reason  of  the  personal  contract  of  marriage, 
thac  re*iucti*>n  cannot  afifect  the  porsoer's  right,  who  claims 
anler  a  dee<i  srranted  bv  John  Stewart  at  a  time  when  his  title 
to  the  estate  was  impeached  Property  would  be  extremel? 
precarious  if  purchasers  claiming  under  such  as  have  an  appa- 
rent clear  legal  title  should  be  affected  bj  latent  personal 
obligations. 

AuantESTtOH,        PleADED  FOR   THE    DEFENDER. SuppOSUdg  the  purSUOr  tO  be 

an  onerous  purchaser  from  John  Stewart,  his  right  is  neces- 
sarily evacuated,  because  John  Stewart's  right  to  the  estate  has 
been  reduced.  Resolute  jure  dantis  resolvitur  jus  curcipientls. 
The  records  cannot  secure  against  every  defect  If  a  disposi- 
tion should  be  elicited  by  fraud,  or  extorted  by  force,  and 
thereafter  completed  by  infeftment,  and  a  liferent  provision 
granted  by  the  disponee,  it  would  be  liable  to  be  set  aside. 
Upon  the  re<hictiou  of  the  disposition,  the  subaltern  rights 
would  fly  oft*  although  there  was  nothing  upon  the  records  to 
certify  the  flaw  and  defects  in  the  original  right.  For  such  ex- 
traordinary emergencies  as  these,  parties  must  rely  upon  their 
author's  warrandice.  An  innocent  party  thus  brought  by  a 
fraudulent  contrivance  of  the  kind  supposed,  must  not  be  cut 
out  of  his  just  right. 

The  tailzie  17li7,  which  was  Captain  Stewart's  only  title  to 
the  estato,  was  r.r  facie  a  voluntary  gratuitous  settlement,  and 
as  such  w;is  reducible  both  at  common  law  and  upon  the  Act 
1(>12K  as  a  fraudulent  gratuitous  deed  in  favour  of  a  conjunct 
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and  confident  person,  without  any  just  and  necessary  cause,      Hxrch 
and  in  prejudice  of  a  prior  lawful  creditor.     Wherever  the  ori-     Stewart. 
giual  right  appears,  exfacie^  to  be  gratuitous,  where  the  relation      ly^oT 
betwixt  the  parties  appears  upon  the  face  of  the  deed  itself,  or 
where  the  right  is  of  such  a  nature  that  it  must  of  necessity  be 
gratuitous,  as  a  settlement  by  way  of  tailzie,  third  parties  pur- 
chasing from  such  gratuitous  disponees,  or  from  such  conjunct 
and  confident  persons,  are  understood  to  be  in  mala  fide,  and 
so  takes  the  hazard  of  their  author's  warrandice.     Although 
the  right,  therefore,  had  gone  through  ever  so  many  hands, 
the  reduction  of  the  original  gratuitous  right  would  affect  all 
the  purchasers. 

The  Lords  Found,  "  That  the  obligation  entered  into  by  Judomkbit. 
John  Coltrain  of  Drummovall,  afterwards  John  Stewart  of  Phys- 
gill,  in  the  marriage-settlement  between  him  and  Mrs.  Christian 
Heron  the  pursuer,  whereby  he  was  bound  to  settle  upon  her 
a  liferent  to  the  extent  of  £50  sterling  yearly,  was  onerous  upon 
the  part  of  the  said  Christian  Heron,  and  rational  on  the  part  of 
the  said  John  Coltrain,  alias  Stewart ;  and  that  he  having  im- 
plemented the  same,  by  granting  the  liferent  infeftment  to  that 
extent,  when  he  was  in  the  right  of  fee  and  property  of  the 
estate  of  Physgill,  and  his  right  subject  to  no  challenge  from 
anything  tliat  could  appear  upon  the  records,  that  infeftment 
was  likeways  just  and  onerous,  and  does  subsist  in  her  favour, 
notwitlistanding  the  reduction  afterwards  brought  against  the 
right  and  title  of  the  said  John  Coltrain  upon  the  latent  per- 
sonal obligation  contained  in  the  contract  of  marriage  entered 
into  in  anno  1668,  between  John  Stewart,  writer  in  Edinburgh, 
and  Agnes  Stewart,  his  spouse,  whereby  he  was  bound  to  settle 
the  estate  he  should  acquire  in  favour  of  the  heir  whatsoever  of 
the  marriage,  and  notwithstanding  the  decree  obtained  in  that 
reduction  setting  aside  the  right  of  the  said  John  Coltrain, 
which  the  Lords  found  cannot  hurt  the  said  onerous  liferent- 
settlement  made  to  Christian  Heron,  the  pursuer,  by  her  said 
husband,  while  he  stood  in  the  full  right  of  property  of  the 
estate,  conform  to  the  infeftments  and  investiture  thereof." 

The  defender  having  appealed  to  the  House  of  Lords,  it  was 
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Hkrom       Ordered  and  Adjudged  that  the  interlocutor  complained  of 
Btxwabt.     should  be  Affirmed. 


1749. 

JUDOHBNT. 

House  of  Lords, 
May  80,  1749. 


Lord  Eilkerran,  in  re- 
porting the  case  of  Heron  v. 
Stewart,  observes, — "  An  inter- 
locutor so  full,  that  it  in  a  great 
measure  points  out,  and  at  the 
same  time  obviates  the  arguments 
pleaded  for  the  defender  from  the 
common  law  and  Act  1621.  As 
to  the  common  law,  the  maxim 
that  resoluto  jure  dantis  resolmtur 
et  accipientisy  holds  only  in  three 
cases  : — Imoy  In  extinguishable 
rights;  2dOy  Where  the  third 
party  prevailing  against  the  au- 
thor has  the  preferable  feudal 
right ;  or,  3Ho,  Where  the  author's 
right  is  intrinsically  null,  against 
which  the  records  cannot  save ; 
as  whei'e  his  service  happens  to 
be  erroneous.  But  the  present 
case  is  diflFerent,  where  the  feudal 
right    was   habily    vested   in   the 


author,  and  only  subject  to  a  per- 
sonal challenge ;  for  then  the  pur- 
chaser on  the  faith  of  the  record 
is  safe.  And  as  to  the  Act  1621, 
though  it  is  true  that  the  acquirer 
is  particeps  fraudisj  where  he  sees 
the  defect  of  his  author''s  right, 
yet  that  was  what  the  pursuer 
could  not  see  in  this  case.  For 
though  she  saw  her  author's  right 
from  his  grandfather  to  be  a  gra- 
tuitous settlement  of  succession, 
yet  she  could  not  see  anything  on 
record  to  hinder  the  grandfather 
to  make  that  settlement,  as  he 
stood  in  the  absolute  right  by  the 
charter  and  infeftment  1703,  and 
that  his  obligation  in  the  contract 
of  marriage  1668  was  a  latent  deed 
which  she  nor  any  purchaser  could 
know  of." — KilkerrarCa  DecistonSj 
voce  Personal  and  Real. 


Nov.  18, 1806. 


Narrativb. 


ir.— CALDER  V,  STEWART. 

In  1692  Daniel  Calder  was  infeft  base  in  the  lands  of  Strath- 
In  1 720,  in  his  marriage-contract,  he  conveyed  these  lands  tc:^ 
his  wife  in  liferent,  and  to  the  children  of  the  marriage  in  fee,  ^ 
Infeftment  followed  on  the  contract  in  favour  of  the  wife.  Th^ 
eldest  son  of  the  marriage  died  in  1800  without  making  up  an^^ 
title.  In  1801  the  eldest  son  of  the  second  son  of  the  man^"- 
riage,  before  making  up  a  title,  sold  the  lands  to  the  defend 
He  then  expede  a  general  service  to  his  grandfather  Dan 
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Calder,  and  thereafter  obtained  a  confirmation  of  his  grand-      Caldib 
father's  ba«e  infeftraent,  and  a  precept  of  dare  constat  as  his     Stbwart. 
heir-of-line,  on  which  he  was  infeft.  lioe." 

In  1804  the  daughters  of  Daniel  Calder,  founding  on  the 
marriage- contract  1720,  brought  a  reduction  of  the  title  made 
by  their  nephew,  and  also  of  the  conveyance  by  him  to  the 
defender. 

Lord  Hermand,  Ordinary,  June  19,  1805,  pronounced  the^^a^x'^^* 
following  interlocutor : — "  Finds,  That  whatever  may  be  the  Ordihart. 
case  with  regard  to  sums  of  money,  or  small  burgh  tenements, 
taken  to  the  children  of  a  marriage,  yet,  in  landed  estates 
of  considerable  extent,  the  law  of  primogeniture  must  be 
understood  to  take  place  :  Finds,  That  the  lands  of  Strath 
and  others,  provided  by  the  marriage-contract  1 720,  to  Eliza- 
beth Sutherland  in  liferent,  and  the  children  of  the  marriage 
in  fee,  were  descendible  to  the  eldest  son  of  the  marriage,  in 
which  view  the  representatives,  the  daughters  or  grand-daugh- 
ters of  Daniel  Calder,  have  no  interest  to  pursue  ;  Separatimy 
Finds  that  the  respondent  cannot  be  aflFected  by  the  terms  of  a 
marriage-contract,  dated  so  far  back  as  the  year  1720,  upon 
which  no  infeftnient  ever  followed,  quoad  the  fee  of  the  lands, 
though  infeftment  is  said  to  have  been  taken  in  security  of  the 
wife's  interest/' 

The  pursuer  having  reclaimed,  the  Court  "  Recalled  the  in-  Judgmbkt. 
terlocutors  of  the  Lord  Ordinary,  in  so  far  as  they  find  the  fee 
of  the  lands  in  question  was  provided  by  the  contract  of  mar- 
riage to  the  eldest  son,  and  not  to  the  whole  children  of  the 
marriage  :  Find  it  unnecessary,  in  hoc  statUy  to  determine  that 
point :  But  in  respect  that  the  provision  was  only  personal, 
Find  that  it  is  not  sufiicient  to  set  aside  the  bona  fide  purchase 
of  the  defender,  William  Stewart,  from  the  heir,  whose  titles 
were  duly  completed,  and,  ex  facie,  unexceptionable  :  Sustain 
the  defences,  repel  the  reasons  of  reduction,  assoilzie  the  said 
defender,  and  decern  ;  reserving  all  questions  between  the  heir 
and  the  younger  children." 


Nov.  18,  1806. 
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1.  In  reporting  the  case  of  Cal- 
DER  r.  Stewart,  Baron  Hume 
observes,  —  "  When  the  papers 
came  to  be  advised,  the  Solicitor- 
General  (Mr.  Blair)  made  this 
brief  statement  of  the  case  from 
tlie  bar :  *  A  clear  point  of  law. 
Stewart  purchased  from  a  person 
who,  though  not  served  at  the 
time,  was  soon  after  served  and 
infefl,  in  connexion  with  the  last 
investiture,  descendible  to  heirs 
whatsoever.  'Tis  objected, — a  la- 
tent contract  of  marriage  descend- 
ing to  other  heirs.  Reply — I  have 
nothing  to  do  with  such  personal 
contract,  more  than  with  personal 
tailzie.  True — was  an  infeftment 
on  contract,  but  one  in  liferent 
only,  which  Stewart  was  not 
obliged  to  look  into,  or  make  in- 
ferences from  it  at  all.'  On  that 
ground  the  Lords  unanimously 
adhered." — Baron  Hume's  Deci- 
810128 J  p.  442. 

2.  Baron  Hume  has  also  ap- 
pended to  his  re})ort  of  the  case, 
Calder  r.  Stewart,  the  following 
commentary  on  the  law  of  Per- 
sonal and  Ileal.  He  observes, — 
"  This  judgment  is  a  confirmation 
of  a  well-known  and  an  impor- 
tant principle  of  our  ancient  and 
common  law,  which  is  taken  notice 
of  in  all  our  books,  but  is  per- 
haps in  most  of  them  not  so  fully 
illustrated  or  explained  as  it  ought 
to  be,  viz.,  that  a  feudal  investi- 
ture is  not  liable  to  be  defeated, 
qualified,  or  abated,  by  any  condi- 
tion or  obligation  that  is  not  in- 
corporated in  the  texture  of  the 
owner's  infeftment ;  and  that  all 
such  obligations  or  conditions  are 
therefore  inefTectujil  in  a  question 


with  an  oneroufl  and  bona  jide  pur- 
chaser from   sach    feadal  owner. 
That  such  was  the  law,  before  the 
date  even  of  our  oldest  collections 
of  decisions,  or  the  establishment 
of  any  record  of  feudal  rights,  we 
have  decisive  evidence  in  the  Sta- 
tute 1469,  c.  28,  which  innovated 
on  that  point  of  the  common  law, 
in  the  case  of  a  separate  letter  of 
reversion,  granted  by  one  who  was 
infeft  ea  facie  in  the  irredeemable 
property  of  lands.     If  such  appa- 
rently  absolute    owner    sold  the 
lands,  the  reversion    was,  by  the 
common  law,  of  no  avail  against 
the  onerous  and   bona  Jidt   pur- 
chaser.    But  the  Statute   altered 
this  condition  of  things  to  the  pre- 
judice of  the  purchaser,  and  made 
him  equally  liable  as  his  author  to 
redemption.     Now,    there    would 
have  been  no  need  of  any  such 
statutable  interposition  in  favoar 
of  the  reverser,  if  he  could  have 
had  recovered  of  the  lands  in  the 
course  of  common  law.    This  role 
of  our  practice  seems  to  be  derived 
from  natural  principles,  applicable 
alike  to  the  property  of  land  anJ 
of  the  ipsa  corpora  of  moveable. 
In  the  case  of  a  moveable  corpwy 
of  which  the  owner  is  in  the  real 
possession,  let  him  have  come  un- 
der what  contracts  he   may  with 
respect  to  the  use  or  disposal  of 
this  thing,  still  none  of  these  en- 
gagements, not  followed  with  de- 
livery of  the  corpus,  divests  him 
of,  or  at  all   impairs   his  natural 
power  over,  and  command  of  the 
thing,  or  can  hinder  the  ordinary 
effects  in  law  from  ensuing  on  his 
exercise  of  that  power.    The  corpus 
is  still  under  his  hand  ;   he  can 
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make  delivery  of  it  to  any  one 
under  contract  of  sale ;  and  if  he 
do  so  deliver  it,  the  purchaser 
thereby  becomes  owner  of  the  cor- 
pns,  and  has  nothing  to  do  with 
Ills  author^s  promises  or  engage- 
ments respecting  it,  of  which  he 
knew  nothing,  and  about  which 
he  was  not  bound  to  inquire. 
These  are  the  personal  concern  of 
his  author  only,  who  made  those 
promises,  and  his  heirs.  The  pur- 
chaser does  not  represent  his  au- 
thor ;  he  is  an  independent  mana- 
ger, who  stands  on  his  own  ground, 
as  singular  successor  in  the  real 
right,  or  jus  in  re  of  the  corpus ; 
which  right  was  not  intrinsically 
limited  or  altered  in  his  author 
by  his  personal  engagement,  and 
has  now  passed  pure  and  unquali- 
fied from  him  to  the  party  who 
bargained  with  him  as  the  owner, 
having  power  and  in  possession. 

3.  "  The  same  principle  equally 
applies  to  the  case  of  an  immov- 
able tenement  vested  in  any  one 
bv  charter  and  sasine,  w*hich  are 
the  feudal  delivery  of  land,  and, 
in  our  practice,  stand  and  are  ac- 
counted for  possession  and  natural 
power,  and  equally  as  these  bestow 
the  right  of  disposal.  The  feudal 
owner  mav  have  come  under  en- 
gagements  with  respect  to  the  dis- 
posal of  his  property,  or  he  may 
have  granted  back> bonds  and  se- 
parate obligations,  in  abatement 
or  alteration  of  the  quality  or  con- 
dition of  his  interest  in  the  lands ; 
but  unless  incoq)orated  and  exhi- 
bited in  his  investiture,  these  do 
not  efface  or  at  all  modify  or  im- 
pair his  real  connexion  with  the 
subject,  as  established  and  vouched 


by  his  documents  of  feudal  right, 
the  charter  and  sasine.  They  are 
extrinsic  thereto ;  they  are  extra 
corpus  of  the  investiture  of  pro- 
perty ;  they  do  not  take  away,  or 
at  all  touch  the  power  naturally 
incident  to  the  state  of  real  con- 
nexion with,  and  actual  command 
over  the  thing.  If  the  owner  in- 
feft  shall  sell,  or  feudal! v  encum- 
ber  the  land,  the  onerous  and  bona 
fide  buyer  or  creditor  has  thus  the 
feudal  right  transferred  into  his 
person,  pure  and  entire,  as  the 
owner  had  it ;  and  with  the  per- 
sonal obligations  of  his  author  he 
has  no  sort  of  concern  ;  these  con- 
cern the  party-granter  only,  and 
his  heirs,  who  represent  him. 

4.  "  But  farther,  these  opinions, 
drawn  from  natural  principles,  are 
recommended  also,  and  powerfiiUy 
confirmed,  by  the  high  conveni- 
ence and  equity  which  attend  them 
in  this  interesting  branch  of  busi- 
ness, and  which  are  the  foundation 
of  our  whole  system  of  registration 
of  feudal  rights.  To  render  this 
class  of  transactions  sure,  easy, 
and  commodious,  had  long  ago, 
and  with  great  reason,  become  a 
favourite  object  with  our  Legisla- 
ture; and  they  proceeded,  in  a 
uniform  and  progressive  course  of 
policy,  to  frame  for  that  purpose  a 
series  of  salutary  and  consistent 
ordinances,  for  the  publication  by 
record  of  the  several  modes  of 
feudal  interest  and  title.  Now  it 
would  obviously  be  subversive  of 
the  objects  of  those  wholesome 
laws,  and  would  tend  to  ensnare 
instead  of  defending  a  purchaser, 
or  lender  of  money,  if  it  were  held 
that  an  instrument  of  sasine,  re- 
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corded  though  it  be,  is  still  liable 
to  be  qualified,  circumscribed,  or 
abated  by  transactions  of  which  it 
gives  no  sort  of  warning.  The 
purvieV  and  principle  of  this  sys- 
tem are  directly  the  reverse,  and 
quite  in  unison  with  our  native 
common  law,  that  the  right  of  the 
person  infeft,  and  his  powers  over 
the  subjects,  shall  be  held  to  be 
just  such  as  they  are  exhibited  on 
the  &ce  of  his  charter  and  sasine, 
and  nowise  different  or  lower ;  and 
that,  in  this  belief,  a  purchaser  or 
creditor  may  best  secure,  and  con* 
fidently  arrange  his  transactions 
with  the  owner.  It  is  easy  to  ima- 
gine illustrations  of  this  principle, 
and  judgment  has  been  given  ac- 
cordingly in  several  instances. 

5.  "  Put  the  case,  that  being  feu- 
dally vested  with  the  fee- simple 
of  his   estate,   John    executes   a 
settlement  of  it  by  a  strict  deed  of 
tailzie  in  favour  of  James,  his  eld- 
est son  and  heir  of  line.     James 
neglects  the  entail,  and  is  invested 
in  the  fee-simple  of  the  lands  by 
special  service,  and  infeft  as  his 
father'^s  heir  of  line.     Certainly, 
James  does  wrong  in  thus  infring- 
ing the  obligation  he  is  under  to 
make  up  his  title  in  terms  of  his 
father's  tailzie.     But  this  is  matter 
of  obligation  on  James,  and  no- 
thing deeper;   it   is   no   intrinsic 
qualification  of,  or  inherent  burden 
on,  his  own  feudal  investiture  in 
fee-simple,  which  is  made  up  in 
regular    connexion    with    John's 
own  investiture,  the  last  on  record. 
The  consequence  is  obvious.     If, 
before  any  challenge  moved,  James 
j)roceed  to  sell  the  lands  to  William, 
who  buys  bona  fide  and  pays  his 


price,  William  is  secure  of  his  pur- 
chase;  the   heirs  of  entail    have 
their  remedy  by  personal  process 
of  damages  against  James,  and  all 
who  represent  him.     The  like  plea 
would  equally  defend  James*  cre- 
ditors   affecting   the    lands    with 
diligence,    in    contempt    of    the 
tailzie,  for  payment  of  his  debts. 
So  it  was  found  in   sach   a  case 
31st   January   1792,    Rossell  v. 
Creditors  of  Ross.      So    it    had 
likewise    been    found,    in    1765, 
in   the  case  of  the    creditors  of 
Douglas  of  Killhead.     Again,  pat 
the  C4tse,  (near  to  that  here  re- 
ported), that  on  his  contract  of 
marriage  a  person    destines  and 
provides  all  heritages  he  shall  ac- 
quire pending  the  marriage,  to  the 
children   of  this   marriage,   male 
and  female,  equally  among  them. 
He  afterwards  acquires  lands,  but 
takes  conveyance  and  ioTestiture 
of  them  to  himself,  and  the  heirs- 
male  of  their  marriage  only ;  and 
so   he   dies.     In  connexion  with 
this  investiture,  his  eldest  son  is 
invested  by  service  and  iufeftment 
as  heir-male  of  provision   to  his 
father,  and  being  so  invested,  he 
sells   the    lands.      This    stranger 
purchaser  is   nowise    affected  by 
any  challenge  which    may   after- 
wards come  at  the  instance  of  the 
daughters  or  younger  children  of 
the   marriage.     He    bought    the 
lands  in  reliance  on  his   author's 
recorded    title,    duly    connecting 
with  that  of  his  father,  also  on  re- 
cord.    The  contract  of  marriage, 
not  followed  with  infeftment,  was 
no  real  or  intrinsic  qualification  of 
tho  father's  fee  of  the  lands.     It 
was  latent  and  personal  only,  the 
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concern  of  the  father  and  his  heirs, 
and  nowise  of  the  stranger,  who 
was  no  party  to  any  such  engage- 
ment, and  does  not  represent  any 
one  who  was  a  party.  This  is  the 
principle  of  the  noted  judgment 
in  February  1749,  Christian  Heron 
V.  Agnes  Stewart,  reported  by  Kil- 
kerran,  (p.  389,  Personal  and 
Keal.)  In  that  instance  the  son's 
widow,  infeft  for  her  liferent  an- 
nuity in  pursuance  of  an  antenup- 
tial contract  of  marriage,  was  justly 
regarded  as  an  onerous  and  6072a 
Jide  purchaser  of  that  annuity,  on 
the  faith  of  her  husband's  recorded 
investiture,  and  as  nowise  liable 
to  be  affected  by  the  subsequent 
reduction  thereof,  as  contra  fidem 
tahularum  nuptialium.  The  pre- 
sent case  of  Calder  v,  Stewart, 
though  different  in  some  particu- 
lars, rests  on  the  same  principle ; 
and  the  like  law  was  again  applied 
12th  February  1811,  in  the  case 
of  Campbell  v.  Campbell. 

6.  "  Take  in  farther  illustration, 
the  case  of  lands  vested  in  any  one 
ex  facie  in  absolute  property,  but 
truly  held  in  trust  for  his  author, 
the  disponer,  who  has  been  con- 
tent with  the  deed  of  his  separate 
back-bond  of  trust.  The  conclu- 
sions of  a  declarator  of  trust  can- 
not reach  any  onerous  and  bona 
fide  purchaser  from  such  a  one, 
who  has  acquired  before  any  such 
declarator  was  raised.  The  trus- 
ter, when  he  disponed  in  such 
terms,  relied  on  the  personal  faith 
and  integrity  of  his  own  disponee, 
and,  sciens  et  prnidens,  put  it  in 
his  power  to  be  false  to  his  trust 
if  he  would.  lie  has  been  de- 
ceived, it  is  true,  but  the  purchaser 


is  not  particepa  fraudis.  He  only 
takes  the  jus  in  re  of  the  subject, 
such  as  his  own  author  had  it,  and 
such  as  the  former  owner  himself 
had  rashly,  but  willingly,  put  it 
into  his  hands,  in  a  readv  condi- 
tion  for  the  market.  The  differ- 
ence lies  in  the  personal  obligation, 
which  attaches  to  the  one  party  and 
not  to  the  other.  In  such  a  case, 
that  of  Thomson  v.  Douglas,  Her- 
on, &  Co.,  J  5th  November  1786, 
the  Lords  sustained  an  heritable 
security  given  by  the  trustee  for 
his  own  debt.  The  same  principle 
had  been  applied  long  ago  in  &- 
vour  of  a  purchaser  of  the  property 
from  one  who  had  it  only  in  trust, 
14th  November  1702,  Anderson 
r.  Dudgeon,  (Fountainhall.)  See 
also  20th  July  1715,  Fergusson  v. 
M'Cubbin,  and  even  though  in 
that  instance  the  right  had  been 
acquired  at  first  in  a  personal  state, 
and  was  only  feudalized  in  the  pur- 
chaser's person. 

7.  '*  The  like  law  would  apply  to 
the  case  of  lands  truly  purchased  by 
James  for,  and  on  a  mandate  from, 
John,  but  which  the  seller  conveys, 
agreeably  to  John'*s  own  directions, 
in  pui*e  and  absolute  property,  to 
James,  from  whom  John  takes  a 
private  declaration  of  trust.  Here 
the  third  person,  who  ignorantly 
buys  the  land  from  James,  and 
pays  its  price,  has  a  good  defence 
against  any  challenge  at  the  in- 
stance of  John.  In  these  circum- 
stances, there  is  no  fundamental 
or  inherent  defect  of  real  right  on 
the  part  of  James.  He  has  an 
absolute  investiture  on  record, 
proceeding  on  the  act  and  con- 
sent of  the  last  owner  and  seller 
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of  the  lands,  and  this  consent 
given  with  the  privity  of  John 
himself,  the  party  who  now  pre- 
tends to  challenge.  But  John 
cannot  challenge  as  null  and  void 
— as  vitious  and  hollow — an  inves- 
titure of  his  contrivance,  and  which 
is  carried  into  execution  in  pursu- 
ance of  the  previous  concert  with 
himself.  He  trusted  throughout 
to  the  honesty  of  James,  and  he 
must  seek  his  amends  from  him, 
or  those  who  are  responsible  for 
his  personal  obligations.  What  is 
not  so  favourable,  and  was  formerly 
reckoned  doubtful,  the  same  prin- 
ciple has  been  applied  in  later 
times,  in  favour  even  of  a  trustee 
tor  personal  creditors,  infef);  under 
a  judicial  sequestration  of  their 
debtor's  estate.  It  was  found  in 
the  case  of  Duncan  t?.  Wylie^  8th 
December  1803,  that  such  a  trus- 
tee, who  is  as  an  adjudger  for  the 
common  behoof,  non  utitur  jure 
auctorisy  in  all  respects,  does  not 
take  up  the  bankrupt's  interest  in 
the  lands  tanturn  et  tale  in  all  points 
as  it  stood  in  his  person,  and  sub- 
ject to  a  latent  right  of  redemption, 
but  takes  the  estate  absolutely  and 
irredeemably,  as  exhibited  on  the 
face  of  the  debtor's  charter  and 
sasine.  See  also  10th  March  1629, 
Shaw  V,  Kinross. 

8.  "  It  does  not  make  an  excep- 
tion to  this  rule,  that  the  owner's 
personal  wrong  is  of  an  older  date, 
and  taints  even  his  way  of  acquir- 
ing the  subject.  Still,  if  this  wrong 
in  the  case  amount  to  a  fraud  only, 
and  goes  no  deeper,  it  does  not 
touch  the  right  of  an  onerous  and 
bona  Jide  purchaser.  As,  for  in- 
stance, if  the  author  acquired  in 


infringement  of  the  Bankrupt  Act 
1621,  but  the  buyer  knew  not  the 
relation  or  the  bankruptcy.  Again, 
suppose  that  William  gives  a  man- 
date to  his  friend   or   his   agent, 
Robert,  to  bay  for    him    such  a 
house,  the  property  of  John,  which 
is  in  the  market  at  the  time.    Bat 
Robert  proves  false  on  this  occa- 
sion ;  buys  the  house  from  John 
for  himself;  pays  the   price,  gets 
a   disposition,  and    is    infefL    In 
these  circumstances,  any  one  is  in 
safety  to  buy  this  house  from  Ro- 
bert.    True ;  there  is  a  fraud  here, 
as  between  Robert  and  William, 
but  there  is  nothing  deeper.    John, 
the   owner   of   the    house^    trolj 
means  and  contracts  to  sell  it  to 
Robert,  as  for  himself^  and  on  his 
own  credit.     He  knows  nothing 
about  William'*s  mandate^  and  he 
dispones   accordingly   to    Robert. 
As  between  John  and  Robert  there 
is  no  wrong.     The  wrong  is  be- 
tween Robert  and  William,  and 
lies  only  in  Robert's  infringement 
of  William's  mandate,  which  is  his 
personal  and   private  fault.     Or, 
again,  put  the  case,  that  by  lair 
promises  and  deceitful  representa- 
tions, James  prevails  with  John  to 
sell  him  certain  lands,  and  to  de- 
liver  him  a  disposition    of  them 
without  getting  payment   of  the 
price.      James  is   infeft    on   this 
conveyance,  and  sells  to  William, 
who  buys  bona  fide^  pays  his  price, 
and  is  infeft.     William   has  here 
an  unchallengeable  right    to  the 
lands.     Though  deceived  with  re- 
spect to  the  prospect  of  payment, 
and  even  the  inducement  to  deal 
with  James,  still  John  does  con* 
sent  and  contract,  and  in  pnrsn- 
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ance  makes  delivery.  Being  thus, 
in  due  form,  made  owner  for  the 
time,  James,  in  like  manner,  con- 
veyed and  delivered  to  William. 
The  result  is,  that  not  being  par- 
taker of  James'  fraud,  and  not 
having  been  interpelled  by  any 
previous  challenge  of  James'  right, 
William  is  not  affected  by  any  re- 
duction, ex  capite  dolif  which  may 
afterwards  pass  against  James. 

9.  ^'  And  here  the  question  arises, 
Does  this  rule  go  all  lengths,  so  as 
to  defend  a  purchaser  against  every 
imaginable  ground  of  challenge  of 
his  author's  right,  and  how  deep 
and  inherent  soever  I  That  conse- 
quence does  by  no  means  follow  ; 
nor  did  the  Legislature  ever  in- 
tend, when  they  established  the 
system  of  records,  that  a  purchaser 
should  be  invested  with  any  such 
absolute  and  impregnable  security 
— a  security  which  cannot  be  given 
him  consistently  with  principles 
either  of  law  or  substantial  justice. 
There  are,  on  the  contrary,  a  whole 
class  of  cases,  in  which  no  such 
privilege  can,  in  either  point  of 
view,  be  sustained,  viz.,  all  these 
cases  where  the  author^s  feudal  in- 
vestiture, regular  though  it  be,  ex 
faciej  is,  however,  intrinsically 
vicious,  as  involving  a  falsehood 
in  its  texture,  and  assuming  that 
for  true  which  never  happened. 
Put  the  case  that  John,  who 
sells  the  lands,  has  forged,  or  has, 
ti  et  inetUj  extorted  the  disposition 
on  which  he  is  infeft ;  or  that  it  is 
a  settlement  made  in  lectOy  or  a 
disposition  from  an  infant  or  a 
lunatic,  or  a  minor  without  con- 
sent of  guardians,  or  a  married 
woman    without    her    husband's 


consent.  In  all  these  instances, 
and  several  others  might  be  men- 
tioned, John  could  not  possibly  be 
owner  of  the  lands,  because  either 
there  has  been  no  consent  at  all 
to  convey  to  John,  or  none  that 
the  law  considers,  or  makes  any 
account  of  as  a  consent.  Or  again, 
suppose,  that  taking  advantage  of 
an  elder  brother'^s  long  absence 
abroad,  John  obtains  a  special  ser- 
vice and  retour  as  his  father's  heir 
of  line,  and  thus  is  infefl  in  the 
family  estate :  or,  what  if  he  viti- 
ates and  alters  in  his  own  favour 
the  clause  of  destination  in  an  old 
settlement,  and  that,  with  this  cor- 
rupted deed,  obtain  a  special  ser- 
vice as  heir  of  provision,  and  is 
thereon  infeft.  The  ground  of 
challenge  here  is  something  deeper 
than  a  personal  wrong,  or  the  in- 
fringement of  an  obligation.  It  is 
a  labes  realis,  intrinsic  to  the  real 
and  feudal  right,  and  touches, 
therefore,  all  who  acquire  the  sub- 
ject, how  onerously  and  fairly 
soever.  In  these  and  the  like 
cases,  the  author  has  a  corrupt 
and  supposititious  investiture  only. 
John  is  not  his  father's  eldest  son, 
or  heir  of  line,  nor  the  heir  of  pro- 
vision called  by  this  settlement. 
John  has  never  had  the  consent  of 
the  last  owner  to  convey  the  lands 
to  him,  at  least  not  the  consent  of 
such  an  owner  as  the  law  considers 
to  be  capable  of  consenting.  This 
is  a  fundamental  and  an  incurable 
disease  of  his  investiture.  It  bears 
within  itself  the  elements  of  its 
own  dissolution.  Consistently, 
therefore,  with  principles  of  law 
or  justice,  such  an  investiture  can- 
not improve  by  being  placed  upon 
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record ;    nor  did  the  Legislature 
intend  to  create  for  a  purchaser 
any  such  absolute  and  impregnable 
certainty   of    right, — a    certainty 
which  is  not  attainable  in  the  busi- 
ness of  life,  and  would  be  a  down- 
right wrong  to  the  former  and  true 
owner,  who  is  nowise  to  blame. 
In  the  several  cases  formerly  put, 
the  challenge  was  of  a  difierent 
and  a  more  superficial   sort,  not 
being  bottomed  in  any  falsehood. 
Though    called    by   the   personal 
deed  of  tailzie,  James  was  still  the 
entailer's  eldest  son    and   heir  of 
line,  and  as  such  he  rightly  got 
his   service.     The  verdict   in   his 
favour  declared  nothing  but  the 
truth.     For  his  father  died  vested 
in  the  fee-simple  of  the  lands ;  and 
out  of  the  estate  of  hcereditaa  jacensy 
into  which  the   fee   fell   on   that 
event,  it  was  competent  and  regu- 
lar for  his  eldest  son,  though  called 
by  the  tailzie,  also  to  take  it  by  a 
service  as  heir  of  line.     The  same 
was  true  in  the  case  of  his  service 
as  heir  of  line  to  a  father,  who  had 
taken  his  investiture  to  him  and 
his  heirs-male,  contra  fidem  tabu- 
larum  nuptialium.  In  like  manner, 
though  James  infringed  his  back- 
bond of  trust  or  latent  letter  of  re- 
version, or  the  mandate  to  buy  for 
his  friend,  still  true  it  was,  that 
James  had  got  an  absolute  inves- 
titure on  record  with  the  consent 
and  by  the  act  of  the  last  owner 
of  the  subject.     This  consent  may 
have  been  obtained  by  improper, 
nay,  even  fraudulent  means ;  but 
still  obtained  it  was.     Though  de- 
ceived as  to  the  inducements  to 
contract,   the   party  did  actually 
covenant  and  agree  to  convey,  and 


did  convey  accordififrly.  This  truth 
was  the  ground  of  James*  investi- 
ture, which  is,  therefore,  in  itself 
a  sound  and  warrantable  right 

10.  ^^  There  is  thos  an  obvious 
andasubstantial  difference  between 
those  two  sets  of  cases,  and  it  is  not 
a  good  objection  to  the  system  of 
registration,  that  our  practice  ^^ 
cognises  such  a  distinction  ;  for  the 
records  are  highly  and  extensivdj 
serviceable,  without  giving  them 
80  unlimited  an  application.    Firtt, 
They  publish  to  the  world  even 
infeftment  that  is  taken,  such  as  it 
is.     Thus,  all  concerned  know  of 
its  existence,  and  have  an  oppor- 
tunity to  8crutini2:e    and   inquire 
into  all  the  circumstances  of  the 
conveyance^  and   the  progress  of 
titles.     Secondly f  The  records  fur- 
nish a  clear  and  a  convenient  rah^ 
viz.,  by  priority  of  registration,  (at 
deciding  the  preference    between 
double    rights   flowing    from  tbe 
same  author.     They  are  preferable 
in  the  order  of  registration,  not,  as 
formerly,  in  the  order  of  time,  or 
of  natural  possession.    In  the  tkird 
place,    they   secure    a    purcbaser 
against  all  latent  contracts,  bad^- 
bonds,  or  personal  engagements  of 
his  author,  granted  in   defeasance 
or  abatement  of  his  feudal  interest 
In  a  question  with   a   purchaser, 
and  so  far  as  concerns  any  transac- 
tion of  this  sort  entered  into  by  t 
feudal  owner,  his    estate    is  held 
and  considered  to  be  just  what  is 
exhibited  on  the  face  of  the  record, 
and  nothing  lower  or  different. 

11.  "  It  may  be  proj>er  to  state 
one  case  more  in  farther  illustration 
of  the  diflFerence  between  a  personal 
ground  of  challenge,  and  a  chal- 
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lenge  on  the  head  of  inherent  nul- 
lity. The  case  comes  near  another 
one  formerly  put,  and  is  so  much 
more  apt  for  our  purpose.  Sup- 
pose that  John  means  to  invest  his 
friend  James  with  certain  lands  in 
trust ;  but  instead  of  relying  on  a 
separate  letter  or  back-bond,  he 
dispones  to  James  expressly  and 
openly  in  trust,  and  inserts  in  the 
precept  and  procuratory  all  the 
suitable  and  necessary  clauses  for 
limiting  his  right.  But  in  drawing 
the  instrument  of  sasine,  the  notary 
per  incuriam  omits,  or  he  falsely 
throws  out  those  provisions,  and 
delivers  sasine  to  James,  as  of  the 
full  and  absolute  fee  of  the  lands. 
This  is  not  a  case  of  fraud  or  per- 
sonal challenge  only,  but  a  case  of 
inherent  vice  and  nullity,  or  essen- 
tial defect  of  right,  which  shall 
prevail  alike  against  an  onerous 
and  bona  fide  purchaser  from 
James,  as  against  James  himself. 
James,  in  such  a  case,  never  had 
John's  consent  to  convey  to  him 
in  fee-simple,  or  to  make  up,  on 
the  face  of  the  parchment  even, 
a  pure  and  absolute  investiture. 
John,  in  this  instance,  did  not  in 
any  wise  trust  to  James'  good 
faith,  or  put  himself  in  the  discre- 
tion of  James.  On  the  contrary, 
he  intrinsically  limited  and  quali- 
iSed  his  consent  to  convey;  and 
when  he  established  a  certain  sort 
of  interest  in  favour  of  James,  he, 
in  the  same  instrument,  prescribed 
the  quality  and  fixed  the  limits  of 
this  interest,  and  made  it,  instead 
of  an  absolute  interest,  a  fiduciary 
and  defeasible  interest  only,  as 
much  so  as  that  of  one  to  whom  a 
moveable  corpus  is  delivered  on 
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pledge,  or  a  bargain  of  loan  or  de- 
posit, and  nothing  better.  It  is 
thus  in  the  one  case  equally  as  the 
other,  ultra  vires  of  the  holder  of 
such  a  right  to  alter  or  amplify  his 
estate,  by  transferring  his  interest 
to  another,  although  ignorant  and 
in  bona  fide.  The  truth  is,  that 
James  has  here  taken  a  sasine  for 
which  there  is  no  warrant  in  John's 
conveyance,  and  which  falls  there- 
fore to  be  utterly  disregarded.  Nor 
can  the  purchaser  complain ;  for 
he  ought  not  to  have  relied  on  the 
instrument  of  sasine,  without  call- 
ing for  and  inspecting  the  precept. 
12.  "  In  the  close  of  all,  it  may 
be  mentioned,  that  what  shall  be 
deemed  a  fundamental  nullity,  and 
what  a  breach  of  obligation  only,  or 
ground  of  personal  claim,  may  some- 
times depend  as  much  on  the  shape 
of  the  transaction,  as  on  any  sub- 
stantial difi^erence  in  the  actum  et 
tractatum  between  the  parties ;  and 
that  though  the  rules  and  maxims 
of  law  on  this  head  may  be  deli- 
vered in  the  same  words,  in  the 
case  of  heritage  and  moveable 
corpora^  yet  still  there  is  sometimes 
a  material  difference  in  the  practi- 
cal result.  Put  the  case,  that  I 
deliver  some  moveable  corpus  to 
John,  and  say  to  him,  ^  I  give 
you  the  use  of  this  thing  for  a 
time ;'  or  I  say,  *  You  have  to 
keep  this  thing  for  me,  and  return 
it  to  me  on  demand,  and  account 
for  the  intermediate  profits,  if  any 
be.'  This  is  a  loan,  or  a  trust 
and  deposit  only, — a  lower  and  a 
limited  title,  which  never  can 
change  or  improve  by  transmission 
from  John  to  another.  Now,  if  I 
convey  an  estate  of  land  to  John 
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bj  an  absolute  deed,  and,  of  the 
same  date,  take  a  separate  back- 
bond from  John,  binding  him  to 
denude  and  account  to  me  when 
called  on,  the  res  gesta  is  at  bottom 
much  the  same  here  as  in  the  other 
cases,  yet  the  result  is  different. 
John  has  here  the  right  of  property 
of  this  estate,  under  a  personal 
obligation  only  to  redispone  ;  and 
he   may  convey  the  property  to 
another,  who,  if  in  bona  Jide^  shall 
not  be  liable  to  account  or  recon- 
vey  in  any  manner  of  obligation 
to  me.     He  has  got  a  true  and 
warrantable  feudal  investiture  with 
my  consent,  and  by  my  own  deed. 
This  makes  him  owner,  and  he 
may  convey  the  pure  and  unquali- 
fied property   to    another.     The 
reason  of  the  difference  lies  in  the 
forms  of  the  two  transactions — the 
one  a  verbal,  the  other  a  written 
form.     The  former  is  a  single,  en- 
tire, and  simultaneous  transaction, 
without  separation  or  succession  of 
parts.     All  that  passes  on  the  oc- 
casion goes  to  form  one  complex 
agreement  of  parties,  whereof  all 
the  particulars  cohere,  are  proved 
in  the  same  course  of  evidence,  and 
mutually  qualify  and  support  each 
other.     Thus  the  delivery  is  in- 
stantly affected  by  the  stipulation 
of  loan  or  deposit,  and  becomes  a 
delivery  in  loan  or  deposit  only, 
and  not  in  property,  and  such  must 
remain   for  ever.     In  the  other 
case  the   entire  transaction — the 
res    vere    gesta — is    divided    into 
moieties,  which  are  exhibited  in 
distinct  instruments ;  and  so  far 
from  speaking  the  same  language, 
these  derogate  from   and   oppose 
each  other.     The  law  in  conse- 


quence naturally  divides  the  trans- 
action itself  into  two  parts,  and 
ascribes  different  effects  to  these 
successive  instruments ;  to  the  dis- 
position and  sasine  the  effect  of 
vesting  the  pure  and  absolute  pro- 
perty of  the  land,  as  expressed  in 
these  writings;  to  the  back-bond 
the  effect  of  creating  a  personal 
claim  to  reconveyance.     And  not 
only  is  this  a  natural  view  of  the 
situation  ;  it  is  also  deeply  found- 
ed in  the  structure  of  our  system 
of  law.    For  since  the  written  in- 
vestiture represents,  and  is  received 
with  us  for,  natural  power  and  real 
dominion,  so  nothing  can  limit  or 
essentiaUy  qualify  the  owner's  es- 
tate and  interest,  unless  it  is  in- 
serted in  the  two  instruments — the 
charter  and  sasine — whereof  that 
investiture  is  composed.     In  fine, 
the  situation  is  much   the   same 
here  as  it  would  be  in  the  case  of 
a  moveable  corpusj   if  I   to-day 
were  to  make  a  gift  of  a  moveable 
to  John,  to  be  his  own,  and  if,  a 
month  after  delivery,  I  should  ex- 
act a  promise  fix)m  him  to  return 
the  thing  in  a  certain  event,  in 
which  case,  being  separate  fix)m, 
and  subsequent  to,  the  acquisition 
of  the  pure  and  unqualified  pro- 
perty, this  promise  would  (I  take 
it)  be  of  a  personal  nature  only, 
as  much  so  as  an  engagement  to 
sell  the  article  to  some  third  party. 
There  is,  in  fine,  a  sufiicient  room, 
and  fair  ground  for  such  a  view 
of  the   situation  of  parties  who 
transact  in  such  a  way  about  land; 
and  this  notion  could  hardly  fail 
to  be  followed  out  in  a  system  such 
as  ours,  which  pays  so  high  a  re- 
gard to  the  interest  of  this  sort 
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of  commerce,  and  has  devised  so 
many  records  for  the  purchaser's 
protection.  Comparatively  speak- 
ing, these  would  be  of  little  service 
to  him  if  he  had  to  look  farther 
than  to  the  face  of  the  investiture 
itself   for  information  respecting 


the  condition  of  his  right  in  mat- 
ters of  this  description,  such  mat- 
ters as  are  not  to  the  impeachment 
of  the  author's  own  written  right 
are  false  and  vicious,  but  originate 
in  his  private  engagements  only 
respecting  it." 


Although  Rights  granted  by  the  Heir  of  Investiture,  and  made  real 
before  the  Disponee  under  a  preferable  personal  title  has  established 
his  right,  mil  be  good  against  the  EstaJte,  an  Adjudication  led  by  a 
Personal  Creditor  of  the  Heir  during  the  dependence  of  an  Action 
of  Declarator  at  the  Disponee' s  instance  vriU  be  excluded. 


WAUCHOPE  V,  FERRIER. 

The  lands  of  Crookedshaws  formed  part  of  the  unentailed Juiyi^i?. 
estate  of  John  Duke  of  Roxburghe.  The  heirs  of  the  investi-  Nabbativi. 
turo  were  the  heirs  of  the  entail  in  the  estate  of  Roxburghe, 
but  the  lands  of  Crookedshaws  were  not  subject  to  the  fetters 
of  the  entail.  John  Duke  of  Roxburghe  took  up  these  lands  by 
a  service  to  his  father.  In  1803  he  conveyed  to  trustees  all 
his  unentailed  property ;  but  in  the  special  enumeration  of 
various  lands  which  the  deed  contained,  the  lands  of  Crooked- 
shaws were  omitted.  On  the  death  of  Duke  John  they  were 
taken  up  by  Duke  William  by  a  service  to  his  brother,  and  he 
continued  in  the  undisturbed  enjoyment  of  them  during  his  life. 
Duke  William  having  conveyed  them  to  trustees  for  payment  of 
his  debts  and  other  purposes,  his  trustees,  on  his  death,  were 
infefb  on  the  precept  contained  in  the  disposition  in  their 
favour,  and  they  also  obtained  undisturbed  possession  of  the 
lands. 

In  February  1813,  the  trustees  of  Duke  John  raised  an 
action  against  the  trustees  of  Duke  William,  to  have  it  declared 
that  the  former  had  the  only  good  and  undoubted  right  to  the 
lands  of  Crookedshaws,  and  to  have  the  latter  ordained  to 
denude  themselves  of  them  in  favour  of  the  former. 
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wauchopi        In  this  action  Lobd  Allow  ay,  Ordinary,  "  Found,  that  after 

Fbrbibb.     completing  a  real  right  to  these  lands,  William  Duke  of  Box- 

igi7^       burghe  conveyed  them  to  the  defenders,  his  trustees,  for  the 

June  21, 1814.  purpose  of  paying  his  debts  ;  and  they  were  infeft  thereon  : 
Finds,  tliat  William  Duke  of  Roxburghe  having  a  real  right  in 
these  lands,  if  he  has  conveyed  the  same  to  onerous  creditors, 
who  have  been  infeft  therein,  and  have  bona  fide  advanced 
money  on  that  security,  they  must  be  preferred  to  the  pursuers, 
who  merely  claim  a  personal  right  to  these  lands  in  virtue  of 
the  trust-deed  executed  by  John  Duke  of  Roxburghe  :  But 
finds,  that  it  is  necessary  for  the  defenders  to  condescend  upon 
the  debts  which  were  contracted  upon  the  faith  of  their  infeft- 
ment,  and  appoints  the  defenders  to  lodge  a  condescendence 
thereof ;  and  decerns." 

Jan.  20, 1815.  On  a  representation  to  the  Lord  Ordinary  by  the  defenders, 
his  Lordship  refused  it,  in  so  far  as  relating  to  the  trust-deed 
executed  by  John  Duke  of  Roxburghe  in  1803,  &c. ;  "  But  in  so 
far  as  an  explanation  is  craved  of  the  last  part  of  the  interlocu- 
tor, in  respect  that  Duke  William  completed  his  title  to  the 
lands  of  Crookedshaws  as  the  heir  of  investiture,  and  was 
infeft  therein,  and  conveyed  these  subjects  to  the  representers, 
as  his  trustees,  for  the  payment  of  his  debts,  who  were  also 
infeft  therein,  and  who  were  allowed  to  remain  many  years  in 
possession,  without  any  challenge  whatever  of  their  right ;  and 
during  which  period,  it  is  alleged,  they  optima  fide  paid  the 
debts  of  the  Duke,  and  contracted  other  debts  upon  the  faith  of 
their  infeftment ;  and  certain  creditors  under  the  trust,  it  is 
alleged,  have  adjudged  these  subjects.  Finds,  that  the  repre- 
sentors must  be  preferable,  in  virtue  of  their  infeftment^  to  the 
amount  of  the  debts  bona  /fife  .paid  by  them,  or  contracted  bj 
them  bona  fide  upon  the  faith  of  their  infeftment,  and  that  the 
creditors  under  the  infeftment  of  Duke  William's  trustees  must 
be  preferable  to  the  personal  claim  of  the  pursuer  ;  and  with 
this  explanation  adheres  to  the  interlocutor  complained  ot  and 
renews  the  order  for  a  condescendence  of  all  the  debts  paid  bj 
the  trustees,  or  to  which  the  representors  have  bona  fide  sub- 
jected themselves  in  terms  of  the  trust/' 

May  12, 1816.       On  a  representation  by  the  pursuers,  the  Lord   Ordinary 
"  Adhered"  to  the  interlocutor  complained  of 
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Both  parties  having  reclaimed,  the  Court  "  Altered  the  Lord  Waitohopi 
Ordinary's  interlocutor,  and  Found  that  William  Duke  of  Rox-  Fkrbub. 
burghe  made  up  a  feudal  title  to  the  lands  of  Crookedshaws,  as  "liirT 
heir  of  entail  to  Duke  John,  and  thereafter  conveyed  the  same  Feb.  18,  I8I6. 
to  the  defenders,  his  trustees,  who  were  infeft :  Find,  that  if 
William  Duke  of  Roxburghe  or  his  trustees,  while  thus  infeft  in 
the  lands,  had  disponed  the  same  to  onerous  purchasers,  or  had 
granted  heritable  securities  over  the  same,  that  such  sales  and 
securities  would  have  been  good  in  a  question  with  the  peti- 
tioners claiming  under  a  personal  deed  of  Duke  John,  who  held 
the  estate  under  the  same  line  of  titles  and  infeftments  as  Duke 
William ;  but  find  that  the  defenders  have  not  condescended 
on  any  heritable  rights  so  granted  either  by  Duke  William  or 
by  themselves  in  the  discharge  of  their  trust :  Find,  that  the 
defenders  would  have  had  a  right  of  retention  over  the  said 
lands  against  Duke  William,  and  his  heirs  and  creditors  acced- 
ing to,  or  taking  benefit  under  the  tnist  for  all  sums  bona  fide 
advanced  or  borrowed  by  them  for  the  purposes  of  the  trust ; 
but  find,  that  they  have  no  such  right  of  retention  against  the 
pursuers,  the  trustees  of  Duke  John,  who  claimed  under  a  title 
preferable  to  that  of  Duke  WiUiam  :  Find,  that  the  infeftment 
taken  by  the  pursuers  in  June  1814  is  inept,  the  precept  only 
containing  warrant  for  infefting  in  the  lands  *  lying  and  de- 
scribed as  aforesaid,'  and  the  lands  of  Crookedshaws  are  not 
previously  described  ;  and  upon  the  whole  Find,  that  the  pur- 
suers are  entitled  to  the  said  lands,  free  and  unencumbered  of 
any  personal  debts  or  advances  of  Duke  WilUam  or  the  defen- 
ders, and  that  the  pursuers  are  entitled  to  enter  into  posses- 
sion as  at  the  term  of  Martinmas  1815,  and  to  levy  all  the 
rents  and  profits  becoming  due  subsequent  thereto ;  and  decern 
and  declare  to  that  effect,  and  also  in  terms  of  the  other  con- 
clusions of  the  libel." 

In  1804  Duke  William  had  granted  a  bond  to  Mr.  Gawler 
for  £2000.  Various  payments  were  made  to  Mr.  Gawler 
towards  liquidating  the  debt  during  the  Duke's  lifetime,  and 
certain  payments  were  also  made  Irom  his  Grace's  personal 
estate  after  his  death.  In  1807  Mr.  Gawler  assigned  the  bond 
to  John  Leach,  Esq.  of  Lincoln's-Inn,  who  soon  after  com- 


262  PERSONAL  AND  REAL. 

Wauohopi    menced  an  action   for  payment  of  the  balance  of  the  debt 
Fbrbikb.     against  the  then  Duke  of  Roxburghe  and  the  other  persons  then 
1317       claiming  the  Roxburghe  estates.     Before  any  important  proce- 
dure had  taken  place  in  the  action,  Mr.  Leach  assigned  the 
bond  and  depending  process  to  Mr.  Ferrier. 

In  this  action  the  Court  found  that  the  bond,  having  been 
granted  prior  to  the  recording  of  the  Roxburghe  entail,  the 
estate  was  liable  for  payment,  and  decerned  against  the  Duke. 
A  reference  was  afterwards  allowed  to  the  oath  of  Mr.  Gawler, 
the  original  creditor,  from  which  it  was  found,  that  although 
the  bond  was  granted  before  the  recording  of  the  entail,  the 
money  was  not  actually  paid  to  the  Duke  for  some  days  after 
Upon  this  the  Court  altered  their  former  interlocutor,  and 
assoilzied  the  defenders  in  the  action. 

Mr.  Ferrier,  the  assignee  to  the  bond,  then,  in  March 
1814,  brought  an  action  for  payment  against  Duke  William's 
trustees,  and  having  obtained  decreet  of  constitution  against 
them,  he  proceeded  to  adjudge  the  lands  of  Crookedshaws,  In 
the  process  of  adjudication  Duke  John's  trustees  appeared  and 
maintained  that  the  attempt  to  adjudge  these  lands  was  inad* 
missible,  inasmuch  as  the  question  was  then  in  dependence 
whether  these  lands  were  the  property  of  Duke  William,  the 
adjudger's  debtor,  or  of  Duke  John's  trustees,  against  whom  the 
adjudger  had  no  claim.  The  adjudication  was  then  passed 
under  reservation  of  all  objections,  contra  executionemy  and  a 
charter  of  adjudication  was  then  expede,  on  which  Mr.  Ferrier 
was  infeft. 

Duke  John's  trustees  then  brought  a  reduction  of  Mr.  Fer- 
rier's  adjudication,  on  the  ground  that  the  lands  adjudged 
were  not  the  property  of  Duke  William's  trustees,  the  allied 
debtors  of  the  adjudgers.  In  this  action  all  proceedings  were 
suspended  until  the  decision  of  the  question  of  right.  In  the 
question  of  right,  Duke  John's  trustees  having  been  successful, 
their  action  for  reducing  Mr.  Ferrier's  adjudication  was  then 
proceeded  with. 

aeoumieot  »oe      Pleaded  for  the  Pursuer. — The  question  is.  Whether 

not  during  the  dependence  of  an  action  for  ascertaining  a  dia- 
puted  right  to  heritable  property,  a  personal  creditor  of  one 
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the  parties  can  carry  off  the  lands  in  dispute,  and  vest  himself    Wauohopi 
with  a  right  which  is  ultimately  found  not  to  have  belonged  to     Fnuun. 
his  debtor  1  IsitT 

The  defender  did  not  contract  either  with  Duke  William  or 
his  trustees  on  the  faith  of  the  records.     He  acquired  no  right 
whatever  to  these  lands  from  those  parties,  in  the  bona  fide 
belief  of  its  efficacy.     On  the  contrary,  he  remained  merely  a 
personal  creditor  whilst  the  right  of  these  trustees  was  unchal- 
lenged, and  only  commenced  a  process  of  adjudication  after  the 
right  of  their  debtor  to  the  lands  was  contested  and  rendered 
litigious  at  the  instance  of  the  party  ultimately  found  to  be  the 
true  proprietors.     Whatever  may  be  the  law  in  the  general 
case,  an  adjudication  obtained  under  these  circumstances  is 
unquestionably  limited  in  its  effect  to  the  attachment  of  the 
subject,  tantum  et  tale^  as  it  stood  in  the  debtor.     To  extend  it 
to  the  effect  of  vesting  in  the  adjudger  a  right  ultimately  found 
in  the  depending  action  not  to  have  been  in  the  debtor,  is 
utterly  at  variance  with  every  principle  of  justice.     It  is  not 
denied  that  in  every  question  with  third  parties  the  right  of  a 
person  infeft  and  in  possession  of  lands,  or  any  other  species  of 
heritable  property,  is  held  to  be  determined  exclusively  by  his 
title  appearing  in  the  records.     If  that  title  be  ex  faciegoodi, 
the  purchaser  completing  his  right  by  infeftment  is  held  to  be 
secure  against  any  personal  claim  which  might  have  been  good 
against  the  seller.     But  that  rule,  introduced  for  the  security  of 
those  relying  on  the  faith  of  the  records,  cannot  extend  beyond 
the  limits  of  the  principles  which  warranted  its  introduction. 
Accordingly,  when  any  purchaser  or  third  party  is  aware  of  the 
defect  of  the  right  of  him  with  whom  he  deals,  he  is  deprived 
of  the  benefit  of  that  rule  for  the  sufficiently  obvious  reason, 
that  he  cannot  be  held  to  have  rested  on  the  unqualified  right 
as  appearing  by  the  records,  but  knowing  its  defects,  must  be 
Jield  to  have  taken  the  chance  of  the  right  as  he  knew  it  to 
^tand  in  the  person  of  the  other  party.    Against  him  the  Claim- 
ant on  the  preferable  right,  although  personal,  is  entitled  to 
plead  every  objection  which  would  have  been  good  against  such 
t;hird  party^s  author,  and  to  carry  off  the  lands  free  and  unen- 
cumbered, if  he  can  establish  his  preferable  right. 

It  is  an  abuse  of  terms  to  confound  the  claim  of  a  party  who 


264  PERS05AL  AKD  KRAL. 

holds  a  preferable,  though  personal,  right  to  land,   with  the 
right  enjoyed  by  the  creditors  of  the  person  who  holds  merely 
][^^      an  ex  facie  title  to  these  lands.     If  Duke  William's  trustees  had 
sold  the  lands,  or  granted  heritable  bonds,  such  sales  and  heri* 
table  bonds,  if  completed  by  infeftment,  would  hare  been  effec- 
tual.    But  if  before  any  such  burdens  are  fixed  upon  the  lands^ 
the  disponee  holding  the  preferable  right  commences  an  action, 
declaring  his  right  against  the  heir  who  has  made  up  a  title,  it 
is  impossible  to  hold  that  such  a  claimant  is  a  mere  personal 
creditor.    He  has  no  doubt  only  a  personal  action,  and  so  far 
he  may  be  said  to  be  a  personal  creditor,  but  then  he  is  credi- 
tor for  the  actual  property  of  the  subject  in  dispute.     He  is  not 
as  a  creditor  in  an  ordinary  adjudication,  demanding  the  con- 
veyance of  the  subject  in  payment  of  his  debt,  a  conveyance 
which  only  takes  effect  by  decreet,  but  he  is  demanding  that 
the  subject  shall  be  declared  his  own,  and  as  baring  been  his 
own  from  before  the  date  of  the  action*     The  only  effect  which 
the  defender's  adjudication  could  have,  was  to  vest  a  right, 
tantum  et  tale,  as  it  stood  in  the  person  of  his  debtor.      If  there 
was  no  ri^ht  in  his  debtor,  he  could  take  nothing  by  his  adju- 
dication, and  in  the  action  of  declarator  raised  by  the  pursuer, 
the  question  really  at  issue  was,  Whether  or  not  there  was  any 
right  in  the  debtor  ?     A  decision  in  the  negative  must  have  a 
retrospective  effect  from  the  raising  of  the  action. 

The  pursuer  did  not,  as  an  adjudging  creditor,  take  any 
right  from  the  party  against  whom  he  brought  his  action.  He 
claimed  in  virtue  of  his  own  prior  right,  which  must  be  held  to 
have  existed  at  the  date  of  the  summons,  and  all  that  he  ob- 
tained by  the  decreet  was  the  title  or  possession  from  which  he 
had  been  unduly  excluded.  Had  the  defender  obtained  his 
adjudication  before  the  raising  of  the  pursuer's  action,  and 
completed  his  right  by  infeftment,  such  infeftment  might  have 
been  available  against  the  pursuer,  but  having  neglected  to 
adjudge  till  after  the  raising  of  the  action,  he  can  only  take 
that  which  the  result  of  the  action  has  shewn  to  be  in  his 
debtor.  There  is  no  point  better  ascertained  in  the  law  than 
the  distinction  between  personal  and  heritable  rights.  In  the 
case  of  completed  real  rights,  the  title  ex  facie  valid  of  the 
granter  of  them  secures  them  from  all  challenge.     On  the  con- 
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trary,  a  mere  personal  creditor  attempting  to  attach  the  lands    Wauohopi 
will  be  effectually  met  by  every  defect  or  qualification,  however     Fkrbibr. 
latent  of  the  right  or  title  of  the  party  with  whom  he  dealt      IsItT 
exclusively  on  the  footing  of  personal  credit.     Where  such  per- 
sonal creditor  attempts  to  make  his  right  real  by  adjudication, 
the  appearance  of  the  true  proprietor  proving  his  right  of  pro- 
perty by  a  back-bond,  or  any  other  evidence,  would  be  suffi- 
cient to  bar  such  adjudication. 

It  is  admitted  that  the  litigiosity  arising  from  adjudications, 
or  from  diligences  by  creditors,  only  bars  voluntary  grants  by 
the  debtor,  and  has  not  the  effect  of  invalidating  diligence  or 
adjudications  attempted  by  another  creditor.  But  the  litigiosity 
here  is  not  that  arising  from  diligence  by  creditors.  It  arises 
from  an  action  in  which  the  point  at  issue  was  the  debtor's 
right  to  the  lands.  The  pursuer  in  such  an  action,  though 
holding  in  one  sense  only  a  personal  claim,  is  not  a  mere  per- 
sonal creditor,  any  more  than  a  person  who  has  given  over  an 
estate  in  trust  is  the  mere  personal  creditor  of  the  trustee.  He 
is  in  fact  the  proprietor  of  the  subject  making  good  his  right ; 
if  creditor  at  all  he  is  creditor  dominiiy  and  the  consequence  of 
his  success  in  the  action  is  the  establishment  of  his  right  from 
the  commencement,  though  the  title  and  possession  were  vested 
in  another  for  his  behoof. 

Pleaded  for  the  Defender. — The  debt  now  in  the  person  Argument  foe 
of  the  defender  was  a  debt  bona  fide  contracted  by  Duke  William  "■^**' 
himself  in  1804,  while  his  right  to  the  lands  of  Crookedshaws 
was  undisputed,  and  even  acknowledged  by  the  pursuer  himself. 
The  adjudication  upon  the  debt  was  led  against  the  lands, 
which  stood  effectually  vested  by  titles  undeniably  valid  in 
Duke  William  at  the  date  of  the  bond,  and  in  his  trustees  at 
the  date  of  the  adjudication.  In  their  persons  the  lands  were 
attached  by  the  proper  diligence  of  the  law  for  securing  and 
making  effectual  a  fair  and  onerous  debt  contracted  by  Duke 
William  for  money  advanced  in  1804.  Is  this  diUgence  of  the 
law  on  a  debt  contracted  in  1804  barred  by  the  action  of  de- 
clarator against  the  trustees  of  Duke  William  in  1813  '^  Is  the 
using  of  diligence  by  the  pursuer  who  was  no  party  to  that 
action  barred  by  the  litigiosity  ?     These  are  the   questions 
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watohopi    raised  in  the  present  action.     The  title  of  property  was  in 
Fhruir.     Duke  William,  with  whom  the  defender  contractecL     It  was 
1817,       also  in  the  trustees  against  whom  he  led  the   adjudication. 
There  was  no  reduction  of  that  title,  hut  merely  a  personal 
claim  by  the  pursuer  against  these  trustees.     The  doctrine  of 
litigiosity,  pendente  lite  nihil  innovanduniy  applies  only  to  volun- 
tary rights  granted  by  the  defender  in  the  action,  and  does  not 
affect  steps  of  legal  diligence  by  his  creditors  on  debts  previ- 
ously contracted.    A  creditor  is  not  barred  from  using  diligence 
on  a  debt  long  before  contracted,  merely  because  he  knew  that 
another  person  was  making  a  personal  claim  against  his  debtor. 
The  cases  relied  on  by  the  pursuer  were  all  cases  of  voluntary 
rights,  or  securities  obtained  from  the  debtor  after  the  party 
was  aware  that  the  title  was  disputed.     In  the  present  case  the 
title  was  not  disputed,  but  at  any  rate  there  was  no  voluntary 
right.     The  pursuer's  debt  was  contracted  nine  years   before 
any  action  was  brought,  and  though  it  was  only  a  personal 
debt,  the  pursuer,  who  relied  on  all  the  property  in  his  debtor's 
person,  was  entitled  to  secure  himself  by  diligence  at  any  time, 
and  was  no  more  in  mala  fide  to  use  such  diligence  than  a 
creditor  by  a  bill  is  barred  from  arresting,  because  another 
creditor  has  instituted  an  action. 

The  pursuer,  in  virtue  of  a  personal  conveyance  by  Duke 
John,  made  a  claim  against  the  trustees  of  Duke  William  to 
convey  the  lands  to  him.  He  pretended  no  real  right  in  the 
lands ;  he  acknowledged  the  title  of  Duke  William  and  the 
trustees.  But  he  substantially  stated  that  Duke  William,  as  the 
heir  of  the  investiture  taking  up  the  lands,  was  personally  bound 
by  the  deed  of  Duke  John  as  representing  him.  If  Duke  William 
had  sold  the  estate,  and  the  purchaser  had  obtained  infeflment, 
he  would  have  been  safe.  If  he  had  granted  an  heritable  bond, 
and  the  creditor  had  obtained  infeftment,  he  also  would  have 
been  safe.  If  the  creditor  had  not  taken  infeftment  on  hii 
bond  until  after  the  pursuer's  action  was  raised,  he  would  have 
had  no  more  lien  upon  the  lands,  and  would  have  been  do 
more  a  real  creditor  than  the  pursuer's  author  was  by  his  pe^ 
sonal  bond.  But  it  will  scarcely  be  maintained  that  that  credi- 
tor would  have  been  barred  from  taking  infeftment  on  his 
bond  merely  because  the  pursuer  had  brought  an  action  claim- 
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ing  the  land.     According  to  the  pursuer^s  argument,  however,    WAucHort 
he  would  have  been  in  mala  fide  to  take  any  step  for  creating     Fkiri»ii. 
a  real  security  because  pendente  lite  nihil  innovandum.    The  rea-        1817. 
son  why  a  creditor  may  take  that  step  is  that  utitur  jure  suo. 
It  is  no  act  of  the  defender  in  the  process,  it  is  no  innovation 
to  which  the  maxim  of  law  applies :  and  yet  it  as  effectually 
creates  a  real  right,  where  no  real  right  previously  existed,  as 
an  adjudication  can  do. 

Every  man  who  lends  money,  or  gives  credit  to  another, 
does  so  on  the  faith  of  all  the  property  of  which  he  is  in  posses- 
sion. If  he  has  confidence  in  the  good  faith  of  his  debtor,  and 
in  his  general  credit,  he  has  no  occasion  to  ask  a  special  secu- 
rity. Every  man's  credit  depends  on  a  comparison  of  his  fimds 
and  his  debts,  and  it  is  extravagant  to  state  that  when  a  man 
gives  credit  to  a  person  in  possession  of  an  heritable  estate  on 
absolute  titles,  he  does  not  contract  on  the  faith  of  the  records. 
Such  a  statement  is  contrary  to  the  law,  as  held  in  the  case 
Smollett  and  other  cases,  and  to  the  most  obvious  views  of  com- 
mon sense. 

In  supporting  the  charters  and  infeftments  of  adjudication 
now  sought  to  be  reduced,  the  authority  and  security  of  the 
records  in  favour  of  creditors  bona  fide  contracting  with  the 
proprietor  in  the  fee,  holding  public  and  undisturbed  possession 
of  the  property,  will  be  sustained.  If,  in  doing  so,  the  pursuers 
suffer  any  loss,  the  feult  is  their  own  in  not  having  made  their 
claim  in  due  time ;  but,  on  the  contrary,  in  having  acknow- 
ledged and  homologated  the  possession  of  Duke  William  and  his 
trustees. 

The  Court  pronounced  the  following  interlocutor  : — "  In  re-  JuDai«nT. 
spect  the  several  adjudications  libelled  of  the  lands  of  Crooked-  *^®  •  ' 
shaws  were  obtained  during  the  dependence  of  the  process  of 
declarator  at  the  instance  of  the  pursuers,  for  effectuating  their 
preferable  claims  over  the  said  lands,  in  which  process  the  pur- 
suers have  prevailed  :  Find,  that  the  said  adjudications  are 
invalidated  by  the  litigiosity  created  in  the  said  process ;  and 
therefore  reduce,  decern,  and  declare  in  terms  of  the  libel." 

Lord  Hermand  observed,—"  The  title  of  Duke  WiUiam  is  ms!^K^ 
feudally  good — admitted  to  be  so.     True  there  was  a  personal  sSSon^^Jw 
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Wauohopi    claim  in  Duke  John,  but  was  quite  latent.     It  was  not  a  case 

Fereiie.     of  competing  real  right — was  merely  personaL     Won't  affect 

1817        onerous  creditors  contracting  on  the  faith  of  the  infeftments. 

"  In  short,  question  is,  Does  the  adjudger  take  tantum  et  talef 
Clear ;  he  won't  prevail  against  any  feudal  quality ;  but  against 
bonds  and  frauds  he  will  prevail.  Case  of  Anderson  v.  Dempster. 
Law  well  stated  in  defender's  Information.  Case  of  Thomson 
threw  some  doubt  on  the  law.  But  it  is  explained  in  Diet 
vol.  4,  and  Mr.  Bell's  Commentaries,  that  the  report  is  erro- 
neous." 

Lord  Balgray. — "  Had  estate  been  sold,  or  heritable  bond 
granted,  that  would  have  been  good.  But  these  creditors  were 
personal,  and  remained  so  till  the  summons  of  declarator  was 
raised.  That  made  it  litigious.  An  heritable  bond  thereafter 
granted  and  no  sooner,  would  have  been  bad.  In  case  of 
Thomson,  words  tantum  et  tale  carried  too  &r,  loosely  and 
broadly  used.  The  fact  was,  that  the  adjudgers  were  not  infeft. 
If  infeft,  would  not  have  been  affected.  That  was  the  ground 
of  judgment.  The  litigiosity  settles  this  case,  without  going 
into  the  other  question." 

Lord  President. — "  I  am  sorry  for  it,  but  this  case  must  go 
against  the  defender  on  the  ground  of  htigiosity.  It  cannot  be 
got  the  better  of.  If  not  applied  here,  it  would  come  to  this, 
that  a  person  dispossessed,  though  having  the  best  title,  never 
could  recover.  The  possessor  infeft  would  sell  or  cover  the 
whole  with  heritable  bonds  as  soon  as  the  right  owner^s  pro- 
cess raise  it,  and  thus  utterly  disappoint  him." 

July  1, 1817.        The  defenders  having  reclaimed,  the  Court  "  Adhered." 
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An  obligation  ad  factum  prestandum,  if  made  the  condition  of  a 
feudal  grant,  and  if  it  enter  the  Investiture  of  the  Disponee,  may 
be  enforced  against  a  Singular  Successor,  although  neither  declared 
a  real  burden  nor  protected  by  an  irritancy. 

TAILORS  OF  ABERDEEN  v,  COUTTS. 

In  1823  the  Corporation  of  Tailors  of  Aberdeen  sold  to  Aug.  8, 1840. 
George  Nicol  a  stance  of  ground,  on  which  it  was  intended  that  Nabeativi. 
a  square  should  be  built.  The  articles  of  roup  provided  that 
the  Corporation  should  erect  a  metal  railing  round  the  centre 
of  the  square,  and  that  the  feuars  in  the  square  should  main- 
tain the  railing  in  complete  repair.  The  articles  also  provided 
that  the  feuars  should  be  obliged  to  pay,  along  with  their  first 
year's  feu-duty,  a  proportion,  according  to  their  extent  of  feet 
in  front,  of  two-third  parts  of  the  expense  of  erecting  the  rail- 
ing along  the  centre  of  the  square.  The  feu-duties  were  de- 
clared to  be  payable  by  the  purchasers,  their  heirs  and  succes- 
sors. The  purchasers  were  also  declared  obliged,  at  their  own 
expense,  within  three  years  after  their  respective  entries,  to 
form  and  lay  with  well  hewn  hill-stone,  the  foot  pavement 
opposite  to  and  along  their  respective  properties.  The  pur- 
chasers, and  all  succeeding  heirs  and  singular  successors  to 
them,  were  also  declared  to  be  obliged,  within  six  months 
after  their  acquiring  right  to  the  premises,  to  grant,  at  their 
own  expense,  personal  obligations  for  payment  of  the  feu-duties 
or  annuities  at  which  the  lots  wore  taken,  as  well  as  for  per- 
formance of  the  whole  conditions  prestable  by  them,  in  terms 
of  the  articles  of  roup,  and  that  without  prejudice  to  the  real 
right  competent  to  the  Corporation,  by  virtue  of  the  reddendo 
and  precepts  of  sasine  to  be  contained  in  the  charters  and  dis- 
positions and  of  the  infeftments  to  follow  thereon.  The  articles 
farther  declared  that  the  annuities  or  feu-duties  should  be  real 
burdens,  affecting  the  respective  lots  or  stances,  and  the  houses 
to  be  built  thereon,  and  the  charters  to  purchasers  were  to  be  . 
granted  with  and  under  the  several  conditions,  provisions,  and 
declarations  specified  in  the  articles,  all  of  which  were  to  be 
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engrossed  in  the  charters  and  the  infeftments  following  thereon, 
and  in  all  future  rights  and  conveyances  of  the  subjects. 

The  subjects  conveyed  being  held  burgage,  the  disposition 
granted  to  Nicol  contained  a  procuratory  for  resigning,  in 
order  to  obtain  an  entry  from  the  Magistrates.  In  this  dis- 
position the  various  conditions  were  specified,  and  upon  the 
disposition  infeftment  followed,  in  which  also  these  conditions 
were  expressed. 

After  Nicol  had  built  houses  on  his  lot  of  ground  he  became 
bankrupt,  and  Adam  Coutts  purchased  the  ground  and  houses, 
and  obtained  a  disposition  and  infeftment,  which  omitted  the 
greater  part  of  the  conditions  and  obligations  contained  in  the 
articles  of  roup  and  in  the  conveyance  to  Nicol.  The  Corpora- 
tion thereafter  raised  an  action  against  Coutts,  concluding  that 
he  should  be  ordained,  jflrsty  to  grant  them  a  personal  obligation 
for  payment  of  the  ground-rent,  and  for  performance  of  the 
whole  clauses  and  conditions  contained  in  the  articles  of  roup, 
and  the  disposition  to  Nicol,  in  so  far  at  least  as  these  were  not 
already  implemented;  second,  to  pay  them  £l6,  6s.  6d.  as 
the  proportion  efieiring  to  the  subjects  acquired  by  him  of  the 
expense  of  erecting  the  metal  railing  in  the  square  ;  thirds  to 
lay  the  pavement,  conform  to  articles  of  roup  and  the  disposi- 
tion ;  fourthy  to  erect  an  iron  railing  (at  one  side  of  the  pave- 
ment), in  terms  of  the  articles  and  disposition ;  and,  fifthy  to 
pay  £27,  14s.  2d.  as  his  proportion  of  a  common  sewer. 

Coutts  resisted  payment,  or  performance,  of  these  demands, 
on  the  ground  that  they  did  not  eflFectually  attach  to  him,  a 
singular  successor,  as  they  were  neither  made  real  burdens,  nor 
protected  by  a  condition  of  irritancy. 


aroumbst  for  Pleaded  for  the  Pursuers. — The  obligations  sought  to  be 
enforced  were  made  conditions  of  the  right  conveyed,  and 
Nicol  could  not  transmit  the  right  to  any  party  unaffected  by 
these  conditions.  Besides,  the  stipulation  to  pay  a  proportion 
of  the  railing  round  the  square  was  the  counterpart  of  the 
privilege  conferred  of  walking  in  the  square ;  and  as  Coutts  had 
.  acquired  the  privilege,  he  must  be  liable  in  the  counter  presta- 
tion ;  and  so  also  as  to  the  other  obligations.  As  Coutts  saw 
every  obligation  which  was  imposed  on  Nicol,  by  inspecting  his 
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titles,  he  was  in  maia  fide  to  accept  a  disposition  from  Nicol, 
except  under  the  liability  to  give  full  efiect  to  all  these  condi- 
tions. The  conditions,  being  engrossed  in  the  instrument  of 
infeflment  of  Nicol,  were  good  against  a  singular  successor, 
whether  protected  by  an  irritancy  or  not,  and  whether  declared 
a  real  burden  or  not. 


Tailobs  or 

ABXaDBBH 

0. 

COUTTB. 


1S40. 


Pleaded  for  the  Defender. — The  obligations  sought  to  be  AEomantrrom 
enforced  were  not  made  conditions  entering  the  constitution  of 
the  feudal  right,  but  merely  personal  obligations  on  Nicol.  He 
was  liable  to  fulfil  them  ;  but  if  he  failed,  no  irritancy  was 
annexed  to  his  failure,  and  the  only  consequence  was,  that  he 
was  liable  in  damages.  No  singular  successor  could  be  liable, 
except  either  for  real  burdens,  or  for  such  personal  obligations 
as  were  laid  upon  himself  in  the  immediate  title  granted  to 
him  ;  or,  by  the  insertion  of  an  irritancy  in  his  author's  right, 
in  the  event  of  any  of  the  personal  obligations  laid  upon  that 
author  remaining  unimplcmented.  But  the  conditions  and 
obligations  sued  on  did  not  belong  to  any  of  these  classes. 
And  as  some  of  the  conditions  in  the  grant  to  Nicol  were 
expressly  declared  real  burdens,  and  others  protected  by  irri- 
tancies, it  was  evident,  even  in  a  question  of  intention,  that  the 
rest  were  meant  to  attach  to  Nicol  only,  and  not  to  a  singular 
successor  from  him.  Many  of  the  conditions  did  not  admit  of 
being  declared  real  burdens,  even  by  being  engrossed  in  the 
infeftment ;  such  as  the  indefinite  liability  for  a  proportion  of 
the  expense  of  the  railing  in  the  square.  And,  generally,  the 
conditions  and  obligations  in  the  infeftment  were  so  conceived 
as  to  attach  only  to  Nicol,  and  not  to  a  singular  successor  in 
the  subject. 

Lord  Corehousb,  Ordinary,  "  Found,  that  the  defender  is  Noy.  19,  1888. 
not  bound  to  grant  to  the  pursuers  for  behoof  of  the  Corpora- 
lion,  a  personal  obligation  for  payment  of  the  yearly  duties  or 
ground-rents  specified  in  the  libel,  or  for  performance  of  the 
ckuses  and  conditions  contained  in  the  articles  of  roup,  or  in 
tbe  burgage  disposition  granted  by  John  Finlayson,  boxmaster 
tf  the  Corporation,  in  favour  of  George  Nicol :  Finds,  that  the 
lender  is  not  liable  to  pay  to  the  pursuers,  or  their  successors 
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Tazltu'*  in  office,  the  sTini  of  £lr>-  6s.  6JA,  with  interest,  as  part  of  the 
expense  of  erer:  jij  ihe  metal  railiiig  and  dwarf  wall  round  the 
ceLtre  of  Rjd  A^x-ri  Sqiiare:  Findsy  that  the  defender  is 
iw<«.  bouEd  lo  lay  ibe  f«»i  pavemeDt  opposite  to,  and  along  the  sides 
of  the  sTiVjecis  disr-i'cei  to  George  Xicol,  and  to  erect  an  iron 
railii:^  at  ihv  «s5i  eni  of  the  said  subjects^  in  conformity  with 
the  [Tovi-ions  in  iLe  burgage  disposition,  and  within  the  time 
therein  meniione-I :  Fin*is,  that  the  defender  is  not  bound  to 
lav  the  pavement  at  the  west  end  of  the  subjects  fronting  Bon 
Accord  Terrace,  there  being  no  obligation  to  that  effect  in  the 
disposition  to  Xicol :  Finds,  that  the  defender  is  liable  to  ihe 
pursuers  in  the  sum  of  £27,  14s.  2d.,  being  his  proportion  of 
the  expense  of  erecting  a  common  sewer,  of  which  he  has  taken 
benefit  since  his  purchase  from  Nicol ;  assoilzies  the  defender 
from  all  the  other  conclusions  of  the  Ubel,  and  decerns." 

jiDCMEiT.^         Both  parties  having  reclaimed,  the  Court  "  Adhered."  ' 

Dec.  18,  16C1. 

Both  parties  having  appealed  to  the  House  of  Lords,  **Ii 
was  Ordered  that  the  cause  be  remitted  back  to  the  First  Divi- 
sion of  the  Court  of  Session  in  Scotland,  to  consider  and  state 
to  this  House  their  opinion  upon  the  following  questions  : — 

"  First,  Are  any  of  the  obligations  in  the  feu-charter,  and 
which  of  them,  of  such  a  nature  that  they  are  binding  upon 
singular  successors,  without  either  being  declared  real  burdens, 
or  being  fenced  by  irritancies  ? 

"  Second,  If  any  one  of  the  obligations  is  such  that  it  may  be 
a  real  burden  without  being  so  declared,  is  an  irritancy  neces- 
sary to  make  it  binding  upon  singular  successors  ? 

"  Thirdy  Are  any  of  the  obligations,  and  which  of  them,  of 
such  a  nature  that  an  irritancy  would  not  make  them  binding 
ui)on  singular  successors  as  real  burdens,  without  words  de- 
claring them  real  burdens  ? 

"  Fourth,  Is  there  any  difference,  and  what,  between  the 
effect  of  an  irritancy  which  forfeits  the  right  of  the  singular  suc- 
cessor only,  and  one  which  sends  the  feu  back  to  the  superior, 
in  making  the  obligation  to  which  it  is  annexed  binding  upon 
singular  successors  ? 

"  And  the  said  First  Division  of  the  Court  is  hereby  require^ 
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to  take  the  opinion  of  the  Judges  of  the  other  Division  of  the 
Court  and  of  the  permanent  Lords  Ordinary  upon  these  ques- 
tions, and  for  this  purpose  to  direct  the  printed  papers  in  the 
cause,  including  the  printed  cases  kid  before  this  House,  to  be 
laid  before  the  Judges  of  the  other  Division  and  the  permanent 
Lords  Ordinary,  for  their  opinions  in  writing  thereupon  ;  and 
this  House  does  not  think  fit  to  pronounce  any  judgment  upon 
the  said  appeals,  until  after  the  whole  Judges  of  the  Court  of 
Session,  includiug  the  Lords  Ordinary,  shall  have  given  their 
opinion  upon  the  questions  hereby  referred  to  their  considera- 
tion, according  to  the  directions  of  this  order/^ 


TAtLORA  OT 
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In  the  Opinion  returned  by  Lords  Gillies,  Mackenzie,  Coee- 
HousE,  and  Jeffrey,  their  Lordships  observed, — "  To  constitute 
a  real  burden  or  condition,  either  in  feudal  or  burgage  rights, 
which  is  effectual  against  singular  successors,  w^ords  must  be 
used  in  the  conveyance  which  clearly  express  or  plainly  imply 
that  the  subject  itself  is  to  be  affected,  and  not  the  grantee  and 
his  heirs  alone,  and  those  words  must  be  inserted  in  the  sasine 
which  follows  on  the  conveyance,  and  of  consequence  appear 
upon  the  record.  In  the  next  place,  the  burden  or  condition 
must  not  be  contrary  to  law,  or  inconsistent  with  the  nature  of 
this  species  of  property  ;  it  must  not  be  useless  or  vexatious  ; 
it  must  not  be  contrary  to  public  policy,  for  example,  by  tend- 
ing to  impede  the  commerce  of  land,  or  create  a  monopoly. 
The  superior,  or  the  party  in  whose  favour  it  is  conceived,  must 
have  an  interest  to  enforce  it.  Lastly,  if  it  consists  in  the  pay- 
ment of  a  sum  of  money,  the  amount  of  the  sum  must  be  dis- 
tinctly specified. 

"  If  those  requisites  concur,  it  is  not  essential  that  any  voces 
signatcB  or  technical  form  of  >vords  should  be  employed.  There 
is  no  need  of  a  declaration  that  the  obligation  is  real,  that  it  is 
debitum  fundi,  that  it  shall  be  inserted  in  all  the  future  infefl- 
ments,  or  that  it  shall  attach  to  singular  successors.  It  is  suffi- 
cient if  the  intention  of  the  parties  be  clear,  reference  being  had 
tc  the  nature  of  the  grant,  which  is  often  of  great  importance 
in  ascertaining  its  import.  Neither  is  it  necessary  that  the 
obligation  should  be  fenced  with  an  irritant  clause,  and  far  less 

ith  irritant  and  resolutive  clauses  ;  which  last  are  peculiar 
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i*nyj*M  '^    u>  «  j^.rvrt  ^^islL — a  «:t%kBeiu  dnendias.  ae  will  afienrarif 
Ui;  *:zyMt^L  tif^Ak  a  different  prindple  akocecber. 

""  Whai  has  DOW  bt€ti  suoed  rescs  oo  the  aashorhj  of  Scair, 
^^'        book  iL  3,  54.  arid  55,  book  ir.  35,  24,  and  on  ihas  of  Bankwo. 
book  iL  5,  25,  confirmed  by  a  nnmeroos  train  of  decisions. 

""  T}ja»,  with  regard  to  the  form  of  expreaaoik,  we  may  refer 
U/  ihf:  csu^i  of  Martin  r.  Paterson.  where  the  Court  held,  *  that 
without  rf:f\\iiruif^  any  technical  form  of  expression  for  the  coo- 
iftitution  of  a  real  lien,  it  is  necessary  that  the  intention  to 
imf/OHe  a  burden  on  land  by  reservation  should  be  expressed 
in  the  mo8t  explicit,  precise,  and  perspicnoos  manner/     At  the 
uarne  time,  fw  jast  observed,  the  construction  of  the  words  em- 
filoyed  will  be  afiected  by  the  nature  of  the  grant.      If  the  con- 
dition  is  one  usually  attaching  to  the  lands  in  a  feudal  or 
burgage  holding, — in  particular,  if  it  has  a  trcictus  futuri  tern- 
poruiy  or  in  of  a  continuous  nature,  which  cannot  be  performed 
and  8o  extinguished  by  one  act  of  the  disponee  or  his  heir, 
wordn  Icsh  clear  and  specific  will  suffice  to  create  it  than  when 
the  burden  appears  to  be  of  a  personal  nature ;  for  example^ 
the  payment  of  a  sum  of  money  once  for  all  in  terms  of  a  famij 
settlement. 

"  To  ilhistrate  this  distinction,  some  of  the  more  ordinary 
f'oudal  j)rc^Ktation«  in  a  charter,  even  though  not  clearly  ex- 
pn»HH(Ml,  are  hold  to  be  implied  in  a  question  with  singular 
HuccoHHorH  ;  and  ho  far  is  this  carried  that  there  is  a  series  of 
axsvH  in  whi(*h  Iho  (\)iu*t  found  that  certain  urban  servitudes 
with  rogani  to  tho  h(*ight  and  form  of  buildings,  and  restrictions 
fiN  to  tho  groimd  to  ho  loft  vacant,  wore  implied  conditions  of 
tho  grant,  nuM'oly  in  oonsotjuence  of  the  exhibition  of  the  build- 
ing plan  by  tho  suporior  to  his  feuars  when  the  feu-contracts 
wt^ro  ontoivd  into  :  Shultzo  v,  Campbell,  26th  November  1813; 
Young  iS:  Co.  r.  l>owar,  17th  November  1814 ;  and  many 
othors.  It  is  truo  that  those  cases  were  disregarded  by  the 
IIouso  of  Iiorils  in  iJonUm  v.  the  New  Club,  11th  March  1815 ; 
but  thoY  Nvon^  so  on  tho  principle,  that  implied  restrictions  of 
that  luUuiv  Nvill  not  alfivt  singular  successors  unless  they  appear 
on  tho  ri^nml  If  thoy  enter  Uio  investiture,  it  was  admitted 
on  all  hands  chat  choy  would  be  eflectual  as  conditions  of  the 
gnuu  against  all  whotlior  purchasers  or  creditors^  into  whose 
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hands  the  subject  might  come  :  accordingly  it  has  been  so  de- 
cided in  many  subsequent  cases.  Thus,  in  a  suspension  and 
interdict  against  a  singular  successor,  Brown  v.  Burns,  14th 
May  1823,  where  there  was  a  condition  in  the  feu  right  *  re- 
straining the  feuar  from  dealing  in  trade  and  merchandise, 
goods  or  vivers,  and  from  baking  or  brewing  for  sale,  and  the 
occupation  of  any  handicraft,'  it  was  held,  ^  that  a  superior  may 
introduce  conditions  which  are  legal,  and  cannot  be  dispensed 
with  but  by  his  consent.*  So  in  Pollock  v.  Turnbull,  16th 
January  1827,  the  Court  found  that  a  singular  successor  in  an 
urban  tenement  might  raise  his  house  by  adding  a  fourth  story, 
because  he  was  a  singular  successor,  and  the  restriction  was 
not  inserted  in  his  charter.  When  the  restriction  does  appear 
in  the  investiture,  the  Court  has  uniformly  enforced  it  against 
singular  successors,  and  that  not  only  in  a  question  with  the 
superior  who  had  granted  the  right,  but  with  third  parties  who 
had  obtained  dkjus  qucesitum  under  it ;  for  example,  persons  in 
the  same  street  who  had  entered  into  feu-contracts  on  the  faith 
that^the  restrictions  laid  upon  the  other  feuars  in  the  street 
were  effectual.  It  was  so  decided  with  regard  to  a  servitude 
altius  non  tollendiy  Cockburn  and  others  v,  Wallace,  &c.,  1st 
July  1825. 

"  The  same  rule  holds  with  regard  to  all  the  pra)dial  servi- 
tudes, as  pasturage,  fueling,  aqueduct,  thirlage,  &c.  Indeed,  those 
conditions  being  so  frequent  and  so  intimately  connected  with 
the  nature  of  a  feudal  grant,  they  may  be  constituted  by  a 
writing  not  entering  the  investiture,  but  followed  by  clear  and 
unequivocal  possession.  Other  conditions  of  a  less  frequent 
nature,  and  which  do  not  fall  under  the  description  of  servi- 
tudes, are  equally  effectual  if  they  appear  on  the  face  of  the 
investiture  and  in  the  record.  Thus  an  obligation  on  the  vassal 
in  a  feu-charter,  *  upon  his  own  proper  charges  and  expenses 
to  keep  and  uphold  a  boat  of  six  oars,  and  to  provide  the  same 
with  six  rowers  and  a  steersman,  and  all  things  necessary  for 
the  usage  of  the  superior  and  his  family,  in  terms  of  the  former 
feu-charters  thereof,  and  also  to  keep  the  mansion-house  now 
built  upon  the  estate  wind  and  water  tight,'  was  enforced  in  a 
question  with  the  creditors  of  the  yassal.  That  was  not  a  ser- 
vitude known  in  the  law  of  Scoilaiid;  indeed,  it  was  not  a 
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servitude  at  all,  because  it  consisted  m  faeiendOf  not  in  pcUiemda, 
which,  with  some  exceptions,  is  the  criterion  of  that  species  of 
right. 

"  Similar  obligations  occur  in  feu*charters,  such  as  the  car- 
riage of  fuel  or  of  millstones,  furnishing  poultry,  Ac,  aU  which 
being  in  the  investiture,  attach  to  singular  successors  ;  and  a 
great  many  others  were  usual  in  charters  before  the  1st  of 
Geo.  1,  sec.  2,  cap.  54,  which  declared  personal  services  ill^al, 
for  the  preservation  of  the  peace  of  the  country,  and  with  a 
view  to  diminish  the  influence  of  the  Highland  chieftains.     Bat 
all  such  obligations  not  struck  at  by  that  Statute  or  bjthe 
common  law,  and  being  consistent  with  the  interest  of  the  com- 
munity, qualify  feudal  grants,  into  whose  hand  soever  the  sub- 
ject comes,  either  in  a  question  with  the  superior  or  the  partieB 
for  whose  benefit  the  obligation  is  imposed,  or  those  who  have 
a,  JUS  quoBsitum  under  it. 

''  But  there  is  another  class  of  cases,  as  already  mentioned, 
where  the  words  must  be  much  more  precise  and  specific  to 
make  the  obligation  binding  on  singular  successors.  Thus, 
where  the  disponee  is  burdened  with  the  payment  of  a  sum  of 
money,  whether  it  be  reserved  to  the  superior  himself  or  made 
payable  to  a  third  party,  if  the  amount  of  the  sum  is  not  ex- 
actly specified  in  the  investiture,  it  is  unavailing,  for  the  law  of 
Scotland  does  not  admit  any  indefinite  burden  attaching  to 
lands.  In  support  of  that  familiar  and  long  established  rule  it 
is  unnecessary  to  refer  to  authorities.  Thus  also,  if  the  obliga- 
tion is  to  be  performed,  and  so  extinguished,  by  a  single  act, 
the  presumption  is  that  the  grantor  of  the  feu-right  meant  to 
impose  it  on  the  grantee  and  his  heirs  exclusively,  and  not  to 
extend  it  against  singular  successors  ;  the  case  being  the  re- 
verse of  those  where  the  obligation  has  a  continuance,  and  is, 
comparatively,  of  little  use  unless  it  remains  attached  to  the 
subject. 

"  Prior  to  the  decision  in  the  House  of  Lords,  Lord  Lovat  tt 
Lady  Lovat,  &c.,  1st  April  1721,  which  appears  to  be  the  lead- 
ing case  on  the  subject,  the  Courts  in  Scotland  treated  an 
obligation  to  pay  a  sum  of  money  much  in  the  same  way  as 
other  conditions  in  a  feudal  grant,  without  reference  to  the  dis- 
tinction alluded  to.    Since  that  time,  and  after  some  contradic- 
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tory  judgments,  it  has  now  been  settled  that  the  most  specific 
and  precise  words  are  necessary  to  extend  a  burden  of  this 
nature  against  singular  successors.  Voces  signaicB  need  not  be 
employed,  but  the  intention  must  be  as  clearly  expressed  as  if 
it  were  a  condition  of  a  strict  entail.  In  evidence  of  this  we 
may  refer  to  the  case  Martin  v.  Paterson,  already  cited,  in 
which,  although  the  lands  were  disponed  *  under  burden  of  a 
sum'  distinctly  specified,  and  the  sasine  was  taken  ^  with  and 
under  the  burdens  before  mentioned,^  it  was  found  that  this  was 
a  personal  and  not  a  real  burden.  A  similar  decision  had  been 
pronounced  in  Stewart  v.  Home,  18th  May  1792,  and  it  was 
repeated  in  M'Intyre  v.  Masterton,  3d  February  1824.  Much 
more  precision,  therefore,  is  requisite  in  cases  of  this  nature 
than  when  the  condition  is  plainly  meant  to  attach  to  the  sub- 
ject as  servitudes  or  prestations  which  may  from  time  to  time 
fall  due. 

^'  At  one  period  it  was  made  a  question,  whether  obligations 
in  feudal  grants  could  be  made  effectual  against  singular  suc- 
cessors without  the  protection  of  an  irritant  clause  ;  but  it  is 
now  settled  law  that  no  irritant  clause  is  necessary.  Lord 
Stair,  as  Mr.  Bell  remarks,  entertained  no  doubt  of  the  efficacy 
of  a  clause  of  pre-emption,  or  the  more  sweeping  clause  de  non 
alienando  sine  consensu  superioris  by  force  of  the  provision 
merely.  On  strict  feudal  principles  they  are  effectuid  as  con- 
ditions of  the  grant,  without  a  compliance  with  which  the  supe- 
rior is  not  bound  to  give  an  entry  to  the  heir  of  the  vassal. 
Lord  Bankton  is  equally  clear,  and  almost  all  the  cases  which 
have  been  referred  to  are  instances  in  which  conditions  have 
been  enforced  without  the  aid  of  irritancies.  Mr.  Erskine's 
doctrine  to  the  contrary  rests  entirely  on  the  case  of  Stirling  v. 
Johnston,  29th  December  1756,  to  which  he  refers,  but  it  is  be- 
lieved there  is  not  a  case  reported  in  the  books  so  objectionable 
in  every  particular.  It  was  a  clause  of  pre-emption  in  &vour 
of  the  superior  occurring  in  the  charter  but  not  in  the  infefk- 
ment  of  the  vassal.  Lord  Rames,  the  Ordinary,  annulled  the 
right  of  a  purchaser  in  contravention  of  this  clause  on  the 
ground  of  mala  fides  on  his  part,  because  it  was  admitted  that 
he  knew  of  the  condition,  but,  as  Kilkerran  remarks,  *  the  an- 
swer to  this  was,  that  as  he  knew  of  the  condition,  so  he  also 
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knew  that  it  was  ineffectual  in  law/  The  Court  altered  the 
Ordinary's  interlocutor,  and  supported  the  right  of  the  pur- 
chaser, not  on  the  clear  and  unanswerable  ground  that  the 
condition  was  not  in  the  investiture,  which  was  the  only  legal 
certioration  to  the  purchaser,  for  they  held,  that  being  in  the 
charter  it  was  in  eodem  corpore  juris  with  the  infeftment,  for- 
getting entirely  that  the  charter  does  not  enter  the  record, 
while  the  infeftment  does.  The  ground  they  took  was,  that  the 
condition  was  not  fenced  with  an  irritant  clause,  a  ground  for 
which  not  a  single  authority  or  decision  in  the  law  of  Scotland 
can  be  quoted  ;  and  they  confounded  the  case  with  that  of  an 
absolute  prohibition  to  alienate  in  a  strict  entail,  to  enforce 
which  not  only  an  irritant  but  a  resolutive  clause  is  necessary 
under  the  Statute  1685.  Mr.  Erskine,  misled  by  this  single 
decision,  cannot  be  considered  as  an  authority  upon  the  point ;. 
and  this  is  the  opinion  of  Mr.  Ivory  in  his  note  on  the  passage, 
and  of  Mr.  Bell  in  his  commentaries.  They  are  fully  confirmed 
by  what  fell  from  the  Court  in  Sir  Robert  Preston  v.  Lord 
Dundonald's  Creditors,  and  what  was  then  stated  to  have  been 
the  opinions  of  the  Lord  Justice-Clerks  Miller  and  McQueen. 

"  It  may  be  proper  here  to  advert  to  the  distinction  between 
an  irritancy  fencing  the  condition  of  a  feudal  grant,  and  the 
irritant  and  resolutive  clauses  necessary  to  enforce  the  prohibi- 
tions of  a  strict  entail.  This  is  well  explained  by  Lord  Stair: 
— '  It  is  much  debated  among  the  feudaUsts  about  clauses  de 
non  alienaiido,  with  an  irritancy  or  resolutive  clause,  or  that 
the  fiars  should  contract  no  debt  by  which  the  fee  might  be 
ahenated  or  the  tailzie  changed,  and  they  are  generally  for  the 
negative,  that  clauses  prohibiting  contracting  of  debt,  or  simply 
not  to  alienate,  are  inconsistent  with  property,  albeit  they  may 
be  effectual  if  so  qualified  that  no  alienation  be  made  or  debt 
contracted  to  affect  the  fee  or  alter  the  succession,  without  the 
consent  of  the  superior  or  such  other  persons ;  but  that  being 
absolute,  they  cannot  be  effectual  against  singular  successors ; 
whereas  those  hmited  prohibitions  resolve  but  in  interdictions, 
and  being  contained  in  the  sasines  registrate  they  are  equivalent 
to  interdictions  published  and  registrate.' 

"  The  principle  is  this :  both  by  the  civil  and  feudal  law  the 
power  of  disposal  is  considered  as  of  the  very  essence  of  the 
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right  of  dominion,  and  no  person  being  proprietor  can  be  pro- 
hibited absolutely  from  alienating  his  property  or  contracting 
debt  to  afiect  it.  To  reconcile  this  doctrine  with  the  anxiety 
of  proprietors  in  Scotland  to  perpetuate  their  estates  in  their 
families,  irritant  and  resolutive  clauses  were  invented  or  adopted 
about  the  commencement  of  the  seventeenth  century,  and  were 
considered  at  the  time  a  very  astute  and  subtle  device  to  attain 
the  object  in  view.  The  ground  on  which  they  proceed  is,  that 
the  act  of  alienation  infers  a  forfeiture  of  the  proprietor's  right, 
and  the  forfeiture  is  feigned  to  operate  retrOy  so  that  he  ceased 
to  be  proprietor  before  the  act  was  consummated,  and  therefore 
it  was  null,  as  flowing  a  non  habente  potestatem.  Perhaps  there 
was  never  a  more  clumsy  fiction  introduced  into  law,  one  which 
has  produced  more  anomalous  and  inconsistent  decisions,  or 
given  rise  to  such  interminable  litigation.  But,  as  Lord  Stair 
observes  in  the  passage  quoted,  those  irritant  and  resolutive 
clauses  apply  only  to  the  case  of  an  absolute  prohibition  to 
alienate.  Where  the  prohibition  is  qualified,  it  may  be  enforced 
as  a  legitimate  condition  of  the  feudal  grant  by  the  ordinary 
legal  remedies.  Thus  the  clause  de  non  aiienando  sine  consensu 
superiorisy  which  was  very  frequent  in  his  time,  took  efifect 
without  an  irritancy,  as  already  observed  ;  and  so  the  law  was 
held  to  be  settled  till  the  1st  of  Geo.  II.,  by  which  that  prohibi- 
tion was  rendered  illegal.  This  subject  is  more  fiilly  treated 
by  Mr.  Bell,  and  by  Mr.  Brodie  in  his  note  on  the  passage  of 
Stair  above  quoted. 

"  It  may  therefore  be  considered  as  undoubted  law,  that  if  a 
condition  in  a  feudal  grant  is  conceived  in  terms  to  make  it 
real,  and  is  not  objectionable  on  any  other  ground,  no  irritant 
clause  is  necessary  to  give  it  effect  against  singular  successors. 
If  it  is  clearly  personal,  or  exposed  to  objections,  an  irritant 
clause  will  not  support  it. 

"  We  now  proceed  to  answer  the  questions  in  their  order. 

"  I.  We  are  required  to  say,  *  Are  any  of  the  obligations  of 
the  feu-charter,  and  which  of  them,  of  such  a  nature  that  they 
are  binding  upon  singular  successors,  without  being  declared 
real  burdens,  or  being  fenced  with  irritancies  V  It  has  been 
mentioned  that  there  is  no  feu-charter  here.  The  obligations 
are  contained  in  a  burgage  disposition.     It  is  proper  farther  to 
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"1.  Ii  e  a  ^K&iisiaa  et  tihe  emu  Ask  tbe  dBfxmee  and  In 
Win  aad  j!i!JB.a!i>js  ^ta3.  visLis  a  eensui  dme,  erect  boose 
ipon  the  aolijea  of  a  oenaiB  defeuifNiaa.  aad  the  condititHi  i 
fcneed  «idt  a  pemhr  aiki  aa  irmiBC  daaoe.  There  is  » 
doid«  dut  this  obtieaciiMi  b  of  sadi  a  nasne  as  to  be  faindiiij 
opoo  ■ongnlar  snccesBors.  ahfaooeli  k  IS  not  declared  in  expres 
touts  to  be  a  nai  borieiL  aad  ahfaon^  it  had  not  been  f^icec 
with  an  imtaDcr.  Ii  is  a  coo-iition  extzemelj  common  in  fen- 
rig^ita,  granted  for  the  porpoee  ci  bmlding ;  its  validity  w» 
never  doobted,  and  it  is  dailj  enfiiroed.  We  maj  ohBerve,  in 
passing,  that  the  irritaDcr  with  whidi  it  is  fenced  to  a  certain 
extent  is  not  TaUd,  and  would  be  in^ectoal  both  against  the 
fiist  raanl  and  his  singalar  saccessois  ;  for  it  is  stipulated  that 
the  granter  shall  hare  power  to  use  and  dispose  of  the  subject 
in  the  event  of  failore,  without  raising  anj  process  to  that  effect, 
that  is,  without  process  of  declarator  of  irritancy,  for  that  is  not 
consistent  with  law  as  at  present  settled.  The  irritancy,  in  so 
far  as  it  ia  legal,  is  beneficial  to  the  granters,  but  the  want  of  it 
would  not  affect  the  reality  of  the  burden. 

"  2.  There  is  an  obligation  on  the  disponee  to  erect  an  iron 
railing  eight  feet  from  the  houses,  an  obligation  to  carry  off  the 
oaves-drop,  servitudes  tigm  tmmittendi  et  onerig  ferendi  in  favour 
of  tho  adjoining  feuars,  and  an  obligation  to  lay  a  foot-pavement 
opposite  to  and  along  the  sides  of  tho  feu.  Alt  these  are  mani- 
festly, from  their  nature,  real  burdens,  though  neither  declareil 
to  bo  so  in  express  terms  nor  fenced  with  irritancies,  having  all 
tho  requisites  mentioned  above  to  render  them  effectual  aa  sui:^ 
"  3.  There  is  a  condition  that  the  vassal  shall  pay  a  propor 
tion  of  two  third  parts  of  the  expense  of  forming  and  enclosinf 
the  area  in  the  middle  of  the  square,  and  of  upholding  it  ii 
complete  repair.     That  ts  not  a  real  burden,  for  it  is  an  obligi 
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tion  to  pay  an  indefinite  sum  of  money,  which  cannot  bo  imposed    t»iw»«  « 
by  the  law  of  Scotland.     On  this  point  it  may  be  proper  to  ex-  r. 

plain,  that  an  obligation  ad  factum  preBatandum  may  be  enforced,  '^""^ 
and  is  so  every  day,  though  indirectly  and  practically  it  may  ^^*''- 
resolve  into  payment  of  an  indefinite  sum.  Thus  it  is  one  of 
the  usual  mill  services,  that  the  vassals  of  the  sucken  shall 
bring  home  mill-stones  when  required,  and  clear  out  the  aque- 
duct when  it  becomes  filled  with  mud  and  rubbish.  This,  in 
general,  can  only  be  done  by  hiring  labourers  to  perform  the 
work,  whose  wages  the  vassals  pay,  in  proportion  to  the  extent 
of  their  feus  or  the  nature  of  their  thirlage.  But  these  obliga- 
tions are  unquestionably  real  burdens,  because  the  fact  to  be 
performed  is  in  itself  specific,  whatever  means  the  vassal  may 
resort  to  for  his  own  convenience  in  accomplishing  it.  There 
is  accordingly  a  finding  in  the  interlocutor  proceeding  on  that 
familiar  distinction.  An  obligation  to  pay  a  proportion  of  the 
expense  of  keeping  certain  wells  in  repair  is  of  the  same  nature. 

"  4.  There  is  a  prohibition  to  tan  leather,  to  refine  tallow,  to 
make  candles,  to  slaughter  cattle,  and  various  other  nuisances, 
which,  laying  out  of  view  the  circumstances  of  this  particular 
case,  are  all  of  a  nature  to  bind  singular  successors,  without 
being  declared  in  express  terms  to  he  real  burdens,  or  fenced 
with  irritancies,  because  they  are  lawful  conditions  of  the  grant. 

"  5.  The  next  obUgation  is  to  pay  £l8,  28.  6d.  per  annum  as 
ground-rent,  which,  though  not  a  feu-duty,  is  in  some  respects 
of  the  same  nature  ;  and  it  is  properly  fenced  with  an  irritancy, 
which  would  have  been  useless  in  a  feu-right,  because  it  may 
not  have  the  benefit  of  the  Statute  1597,  this  being  a  burgage- 
holding.  There  is  a  declaration  that  the  ground-rents  shall  be 
real  burdens,  affecting  the  ground  and  the  houses  built  upon  it. 
That,  however,  is  not  for  the  purpose  of  transmitting  tlie  obli- 
gation against  singular  successors,  but  to  explain  that  the  dis- 
ponee  shall  have  the  benefit  of  real  diligence  against  the  tenants 
and  possessor  of  the  subject  for  his  own  relief 

"  The  last  condition  is  of  more  doubtful  efiect  than  any  of 
the  rest.  It  is  provided,  '  that  the  said  George  Nicol,  and  all 
succeeding  heirs  and  singular  successors  to  him  in  said  piece  of 
ground,  shall  be  obliged,  within  six  months  after  &eir  acquiring 
right  thereto,  to  grant,  upon  iheir  own  expenses,  penonid 
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obligations  for  payment  of  said  duties  or  ground*rents,  and 
performance  of  the  whole  clauses  and  conditions  prestable  by 
them  therein  contained,  and  that  without  prejudice  of  the  real 
right  competent  to  the  said  John  Finlason  and  his  foresaids  in 
virtue   of  said   disposition,   and   of  this  infeftment    thereon.' 
There  is  no  doubt  that   parties  intended  this  to    be  a  real 
burden,  and  to  attach  upon  singular  successors,  for  so  it  is  ex- 
pressly declared,  but  whether  the  law  will  sanction  such  a 
burden  is  a  difierent  question.     Certainly,  as  is  Srdmitted,  it 
could  not  oblige  singular  successors  to  grant  a  personal  bond 
for  the  performance  of  conditions  which  were  not  or  could  not 
be  made  real  burdens  in  the  grant.     In  the  next  place,  it  rather 
appears  to  be  a  condition  inconsistent  with  public  policy,  vexa- 
tious to  the  vassal,  and  an  obstacle  to  the  free  commerce  of 
land,  because  it  ousts  him  of  many  advantages  which  he  would 
otherwise  enjoy  at  common  law.     When  real  burdens  are  en- 
forced against  him  in  the  ordinary  manner, — for  example,  if  he 
is  required  to  build  a  house,  to  lay  a  pavement,  to  inclose  an 
area,  and  so  forth,  within  a  limited  time, — ^and  if  he  fails  to  do 
so  within  the  time  specified,  the  irritancy  cannot  be  declared 
until  the  ordinary  inducice  of  a  summons  have  run,  and  until 
defences  have  been  stated,  and  decree  of  declarator  obtained 
and  extracted.     But  if  he  has  granted  a  personal  bond  to  do 
these  things,  he  may  be  charged  on  letters  of  horning  at  sii 
days'  date,  and  could  not  obtain  suspension  without  finding 
caution  perhaps  to  a  great  amount.     Keeping  this  in  view,  and 
also  that  such  clauses  are  extremely  rare,  and,  as   far  as  it 
appears,  have  neither  authority  nor  decision  in  their  support, 
we  doubt  whether  they  might  not  be  considered  in  the  same 
light  as  the  clause  in  Campbell  of  Blytheswood's  charters  was 
by  the  minority  of  the  Court ;    an   opinion  which    received 
countenance  in  the  House  of  Lords,  both  when  the  remit  was 
made,  and  when  the  judgment  in  this  case  was  moved.     If  it 
be  a  legal  and  warrantable  condition  in  any  case,  it  seems  to  be 
so  in  regard  to  feu-duties  or  ground-rents,  the  precise  amount 
of  which  is  liquidated  in  the  charter  or  disposition,  and  for 
withholding  payment  of  which  there  can  scarcely  even  be  an 
excuse. 

«  11.  The  second  question  is,  '  If  any  one  of  the  obligations 
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is  such  as  to  be  a  real  burden,  without  being  so  declared,  is  the 
irritancy  necessary  to  make  it  binding  upon  singular  successors  Y 

"  This  question  appears  to  involve  its  own  answer.  If  an 
obligation  in  a  feu  or  burgage  right  is  real,  it  binds  singular 
successors  ;  if  it  does  not  bind  them  it  is  not  real,  but  personal. 
An  irritancy  is  often  a  convenient  mode  of  enforcing  a  real 
burden,  but  not  necessary  to  constitute  it,  except,  as  has  been 
explained,  in  the  case  of  strict  tailzies,  with  which  at  present 
we  have  nothing  to  do. 

"  III.  The  third  question  is,  *  Are  any  of  the  obligations, 
and  which  of  them,  of  such  a  nature  that  the  irritancy  would 
not  make  them  binding  upon  singular  successors  as  real  bur- 
dens, without  words  declaring  them  real  burdens  V 

"  An  irritancy  will  not  make  a  personal  burden  real,  although, 
when  the  words  are  otherwise  not  suflSciently  precise,  it  may 
be  of  use  to  explain  the  intention  of  parties.     For  example,  in 
the  case  of  Martin  v.  Paterson,  no  irritancy  would  have  made 
the  payment  of  the  sum  mentioned  in  the  infeftment  a  burden 
upon  singular  successors,  the  Court  holding  the  words  employed 
not  sufficiently  clear  :  but  they  might  have  taken  it  into  view 
in  construing  those  words.     Thus,  in  Gumming  v.  Johnston,  or 
Canham  v,  Adamson,  a  case  mentioned  when  the  judgment  was 
moved,  the  disponee  of  a  burgage  tenement  was  burdened  with 
the  payment  of  a  specific  sum  to  a  creditor  of  the  disponer,  and 
the  Court  at  first  found  that  the  creditor  had  only  a  personal 
right.     There  was  an  irritant  clause  in  the  disposition,  but  it 
was  not  repeated  in  the  infeftment,  and  therefore  absolutely 
unavailing  against  singular  successors.   But  as  the  burden  itself, 
though  without  the  irritancy,  appeared  in  the  infeftment,  they 
afterwards  sustained  it  as  real.     This  judgment  perhaps  went 
too  far,  according  to  our  present  notions  of  the  law,  and  it  can 
only  be  justified  by  giving  the  irritant  clause  the  eflfect  which 
has  among  other  circumstances  been  mentioned,  that  of  being 
an  element  of  construction. 

"  IV.  Fourthlyy  it  is  asked,  '  Is  there  any  difference,  and 
what,  between  the  eflfect  of  an  irritancy  which  forfeits  the  right 
of  the  singular  successor  only,  and  one  which  gives  the  feu 
back  to  the  superior,  in  making  the  obligation  to  which  it  is 
annexed  binding  upon  singular  successors  V 
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^^  An  initaucy  cannot  be  declared  against  a  siii^IaBr  saccessor 
without  giving  back  the  subject  to  some  person.      In  feu  righis 
the  subject  reverts  to  the  superior  or  his  heirs.     In  burgage 
holdings  it  reverts  not  to  the  superior,  who  is  the  sovereign, 
but  to  the  grantor  of  the  burgage  disposition.    In  strict  entaik, 
when  an  irritancy  is  declared  the  contravener  is  strudc  out  of 
the  destination,  and  the  fee  descends  to  the  heirs  of  his  body,  if 
the  forfeiture  is  not  directed  against  them,  and  if  so,  to  the 
next  heir  in  the  destination  after  the  contravener.      We  are  of 
opinion  that  there  is  no  diflFerence  between  the  fee  returning  to 
the  superior  in  a  feu  or  to  the  disponer  in  burgage,  in  mabmg 
the  obligation  to  which  it  is  annexed  bindiug  upon  singular  suc- 
cessors.    If  there  was  a  condition  either  in  a  feu  or  burgage 
right,  of  which  we  never  saw  an  example,  that  the  subject^ 
when  the  right  of  the  grantor  is  irritated,  should  go  to  .some 
third  party  otherwise  unconnected  with  the  feudal  or  buigage 
contract,  we  cannot  see  how  this  should  affect  the  quality  of 
the  right  in  the  person  of  the  singular  successor.      A  fee  for- 
feited, and  reverting  to  nobody,  is  altogether  anomalous.'^ 

Lord  Moncebifp  observed, — "  I  think  that  the  whole  matttf 
embraced  by  the  remit  of  the  House  of  Lords  is  well  explained 
in  the  above  opinion,  and  I  concur  therein." 

Lord  Medwyn. — "  I  concur  in  this  opinion,  with  this  ex- 
planation, that  I  do  not  think  the  principle  which  prevents  the 
obligation  in  a  disposition  to  a  real  subject  to  pay  an  indefinite 
sum  of  money,  being  more  than  personal,  or  binding  on  a  sin- 
gular successor,  applies  to  the  obligation  in  a  burgage  disposi- 
tion or  building  feu-charter,  to  pay  two-thirds  of  the  expense  of 
forming  and  inclosing  the  area  of  the  square,  and  of  repairing 
and  keeping  it  up.  The  expense  is  indeed  indefinite,  but  it  is 
as  precise  as  its  nature  will  admit,  and  it  is  not  unlimited ;  it 
never  can  exceed  the  limited  proportion  of  the  actual  expense, 
and  it  is  a  natural  obligation  in  such  a  deed,  as  much  as  build- 
ing according  to  a  plan  or  any  other  facta  prcBstanda  connectdd 
with  such  a  feu ;  it  is,  in  fact,  the  equivalent  or  commutation 
for  an  obligation  ad  factum  prcestandum^  and  in  this  respect  is 
quite  dififerent  from  a  condition  which  converts  the  feu-oharter 
or  burgage  holding  into  a  security  for  a  loan  of  money,  whidi 
is  not  one  of  the  naturalia  of  the  right.     An  obligation  to  paj 
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\ixe  stipend  belonpng  to  other  lands,  althougli  the  amount  can- 
not be  specified,  (Johnston  v.  Ramsay,  20th  November  1824,) 
iias  been  sustained  against  a  singular  successor,  when  properly 
[constituted  a  real  burden ;  and  I  think  this  obhgation  as  to  the 
expense  of  keeping  up  the  area  of  the  square  will  always  affect 
the  purchaser  of  the  house,  and  that  the  superior  or  other  pro- 
prietors will  have  no  occasion  to  look  after  the  heirs  of  the 
original  feuar,  who  may  have  ceased  to  have  any  concern  with 
the  subject,  and  claim  the  amount  from  them/^ 

The  Lord  President  and  Lord  Cockburn  agreed  with  Lord 
Medwyn. 

Lord  Meadowbank. — "  I  concur  in  the  opinion  of  the  other 
Fudges  and  the  preceding  addition.'^ 

The  Lord  Justice-Clerk. — "  I  concur  also  in  this  opinion, 
)ut  have  the  same  doubt  as  that  expressed  by  Lord  Medwyn, 
ind  am  disposed  to  hold  that  the  stipulation  as  to  payment  of 
Iwo-thirds  of  the  expense  attending  tlie  enclosure  of  the  area  of 
the  square  is  effectual/* 

Lord  Glenlee. — "  I  concur  in  the  foregoing  opinion,  but  at 
the  same  time  I  think  what  is  stated  by  Lord  Medwyn  deserves 
great  attention.  I  am  not  aware  of  any  precise  judgment 
hitherto  pronounced  on  the  point  stated  by  his  Lordship,  and  I 
do  not  think  it  quite  clear  that  the  considerations  which  led  the 
Court,  after  various  contradictory  decisions,  to  establish  the 
general  rale,  that  where  the  burden  consists  in  payment  of  a 
mm  of  money  the  sum  must  be  exactly  and  precisely  specified, 
necessarily  apply  to  the  case  in  question/' 

Lords  Fullerton  and  Cuninqhame. — "  While  we  entirely 
concur  in  the  exposition  given  in  Lord  Corehouse's  opinion,  of 
the  general  principles  by  which  questions  similar  to  the  present 
are  to  be  determined,  we  must  be  permitted  to  doubt  how  far 
the  application  of  those  principles  does  in  some  particulars 
warrant  the  special  conclusions  there  arrived  at. 

•*  In  the  first  place,  we  agree  with  Lord  Medwyn,  that  the 
obligation  to  pay  a  certain  *  proportion  of  the  expense  of  in- 
closing the  area,'  jcc.,  does  constitute  a  burden  effectual  against 
angular  successors  in  the  title  of  an  urban  property  like  the 
present.  It  seems  to  us  merely  the  pecuniary  commutation  of 
^  obligation,  which,  if  expressed  in  the  form  of  an  obligation 
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ad  factum  prcestandum^  would  have  been  perfectly  good,  agree- 
ably to  those  general  principles  on  which  various  others  have 
been  supported.  It  would  be  difficult  to  distinguish  it  from  the 
obligations  to  erect  an  iron  railway  or  to  lay  a  foot  pavement, 
except  in  the  immaterial  circumstance  that  the  latter  are  im- 
posed on  the  disponee  singly,  while  the  former  is  imposed  on 
him  jointly  with  the  other  burgage  tenants. 

"  Still  less  does  it  diflFer  from  such  an  obligation  as  that  which 
was  sustained  in  the  case  of  the  Duke  of  Argyle  against  the  cre- 
ditors of  Tarbert,  '  to  keep  and  uphold  a  boat  with  six  oars,'  &c. 

"  Secondly,  We  have  great  difficulty  in  holding  that  the  obli- 
gation on  George  Nicol,  his  heirs  and  singular  successors,  to 
grant  personal  obligations,  for  the  performance  of  such  of  the 
clauses  and  conditions  as  are  in  themselves  real  burdens,  is 
objectionable  and  ineflFective.  It  is  framed  in  terms  which  seem 
to  be  sufficient  to  render  it  real,  and  it  does  not  appear  to  u& 
to  involve  anything  cither  inconsistent  with  public  policy  or 
even  prejudicial  to  the  private  interest  of  the  parties.  It  does 
no  more  than  bind  each  singular  successor  to  undertake,  in  the 
form  of  a  personal  obligation,  that  which  ex  hypothesi  is  already 
a  real  burden,  and  of  which  consequently  he  has,  by  taking  the 
lands,  contemplated  the  performance  ;  and  its  only  effect  is  to 
place  the  singular  successors  in  the  same  situation  as  the  ori- 
ginal acquirer  of  the  right. 

"  The  stipulation  is  certainly  unusual,  and  we  therefore  give 
this  opinion  with  some  diffidence  ;  but,  advised  as  we  are  at 
present,  we  are  not  prepared  to  hold  it  to  be  ineffectual." 


Lord 
Brougham.' 


The  case  having  returned  to  the  House  of  Lords,  Lord 
Brougham  observed, — "  The  doubts  raised  by  the  opinions  of 
the  learned  Judges  refer,  firsU  to  the  payment  of  the  two-thirds 
of  making  and  repairing  the  square ;  and,  secondly y  to  the 
granting  personal  obligations  for  paying  the  duties  and  per- 
forming the  clauses  and  conditions.  On  the  last  of  these  points 
I  think  it  would  not  be  right  to  deviate  from  what  appears  to 
be  the  opinion  of  nearly  the  whole  of  the  learned  Judges,  and 
what  is  consistent  with  the  view  taken  both  in  the  Blytheswood 
case  when  it  was  before  your  Lordships,  and  in  1837,  when 
the  present  case  was  sent  back ;  namely,  that  such  an  obliga- 


PEBSONAL  AND  REAL. 


287 


tion  is  ineffectual,  although  intended  by  the  words  of  the  con- 
veyance to  be  made  a  real  burden.  On  the  former  I  have 
much  more  hesitation,  but  I  have  come  to  the  opinion  of  those 
who  hold  it  not  to  affect  the  party.  Here  the  conveyance  does 
not  declare  it  a  real  burden  ;  there  is  nothing  to  show  (in  the 
words  of  the  learned  Judges)  *  that  the  subject  itself  is  meant 
to  be  affected,'  and  it  is  not  one  of  the  necessary  or  natural 
burdens  of  such  rights.  It  is  not  '  ad  factum  prcestandum^*  at 
least  not  directly  or  immediately,  but  only  to  pay  a  proportion 
of  the  expense  occasioned  by  a  certain  fact,  if  done.  It  is  an 
obligation  to  bear  an  unascertained  expense,  that  is,  an  unas- 
certained sum  of  money,  which  it  is  on  all  hands  agreed  cannot 
be  imposed  ;  and  it  by  no  means  follows,  that  because  the  pro- 
perty might  have  been  burdened  with  the  whole  inclosurcs  and 
repairs  of  the  square,  therefore  it  may  be  burdened  with  reliev- 
ing those  who  shall  inclose  and  repair, — relieving  them  to  a 
certain  extent  of  the  sums  required  for  that  purpose.  On  the 
contrary,  sucli  an  obligation  would  really  be  converting  the  feu- 
charter,  and  in  this  case  the  burgage  holding,  into  a  security 
for  an  amount, — and  an  undefined  amount  of  money. 

"  In  a  matter  confessedly  of  some  nicety,  and  on  which  I 
have  had  great  doubts,  it  seems  the  safe  course  to  consider  this 
obligation  as  it  directly  and  apparently  is, — an  obligation  to 
pay  an  indefinite  sum,  unconnected  with  the  natwalia  of  the 
right.  The  obligation  to  pay  the  expense  or  any  proportion  of 
the  expense  of  repairing,  immediately  connected  with  the  sub- 
ject granted,  would  clearly  stand  in  a  different  predicament. 
In  the  case  referred  to  below,  Johnston  v.  Ilamsay,  20th  May 
1824,  the  obligation  was  a  warrandice  of  teinds  against  stipend 
expressly  declared  to  be  a  real  burden  in  the  sasine ;  and  the 
learned  Judges  have  not  said  in  the  present  case  that  an  obli- 
gation, such  as  the  present,  can  be  effectual  against  singular 
successors  when  not  declared  a  real  burden,  and  when  the  obli- 
gation is  not  to  a  feudal  superior,  but  to  the  grantor  of  the 
right,  when  there  is  no  feu-holding." 
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The  judgment  of  the  House  of  Lords  was  as  follows : — "  The  Judoiihit. 
House  of  Lords  Ordered  and  Adjudged,  That  so  much  of  the  ^^^z^im^ 
said  interlocutor  of  the  Lord  Ordinary  of  the  19th  of  Novem- 
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ber  1 833,  appealed  against  in  the  said  appeals,  as  finds  that  the 
defender  is  not  bound  to  grant  to  the  pursuer,  for  b^oof  of 
the  corporation,  a  personal  obligation  for  payment  of  the  yearly 
dues  or  ground-rents  specified  in  the  hbel,  or  for  the  perform- 
ance of  the  clauses  and  conditions  contained  in  the  articles  of 
roup  or  the  burgage  disposition  granted  by  John  Finlason,  box- 
master  of  the  corporation,  in  favour  of  George  Nicol ;  and  so 
much  as  finds  that  the  defender  is  not  liable  to  pay  to  the  pur- 
suers or  their  successors  in  oflSce  the  sum  of  £l6,  6s.  6fd.,  with 
interest,  as  part  of  the  expense  of  erecting  the  metal  railing 
and  dwarf  wall  round  the  centre  of  Bon  Accord  Square  ;  imd 
so  much  as  finds  that  the  defender  is  bound  to  lay  the  foot 
pavement  opposite  to  and  along  the  sides  of  the  subjects  dis- 
poned to  George  Nicol,  and  to  erect  an  iron  railing  to  the  east 
end  of  the  said  subjects,  in  conformity  with  the  provisioDS  ia 
the  burgage  disposition,  and  within  the  time  therein  mentioned ; 
and  so  much  as  finds  that  the  defender  is  not  bound  to  lay  the 
pavement  at  the  west  end  of  the  subjects  fronting  Bon  Accord 
Terrace,  there  being  no  obligation  to  that  efiect  in  the  dispoo- 
tion  to  6eoi*ge  Nicol ;  and  so  much  as  finds  that  the  defender 
is  liable  to  the  pursuer  in  the  sum  of  £27,  14s.  2d.,  being  his 
proportion  of  erecting  a  common  sewer,  of  which  he  has  taken 
benefit  since  his  purchase  from  George  Nicol,  with  interest,  as 
libelled, — be  and  the  same  is  hereby  aflBrmed.  And  it  is  further 
ordered.  That  as  to  so  much  of  the  said  interlocutor  as  assoil- 
zies the  defender  from  all  the  other  conclusions  of  the  hbel,  it 
be  remitted  to  the  Court  of  Session,  with  this  direction,  that  in 
respect  of  the  declaratory  conclusion  of  the  summons  against 
the  defender  as  a  singular  successor  disponee  of  George  Nicol, 
the  said  Court  do  decern  and  declare,  in  terms  of  the  said 
interlocutor,  that  the  obligation  of  the  defender  to  lay  the  foot 
pavement  opposite  to  and  along  the  sides  of  the  subjects  dis- 
poned to  George  Nicol,  and  to  erect  an  iron  railing  at  the  east 
end  of  the  said  subjects,  in  conformity  with  the  burgage  dis- 
position, and  within  the  time  therein  mentioned,  is  a  real  bm^ 
den  upon  the  property  in  question,  and  is  binding  on  the 
defender;   and  that  the  said  Court  do  of  new   assoilzie  tltf 
defender  from  all  the  other  conclusions  of  the  libel,  and  that 
they  do  decern  accordingly." 
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1.  In  the  caae  of  Pbeston  v. 
The  Eabl  of  Dundonald's 
Creditobs,  March  6,  1805,  Sir 
George  Preston,  in  1745,  feued 
out  a  piece  of  ground  called  Kirk- 
brae  to  General  Cochrane,  abso- 
lutely and  irredeemably,  and  the 
right  was  completed  by  infeftment. 
The  transaction  being  truly  for  the 
benefit  of  the  General's  brother 
Charles,  the  General  thereafter 
conveyed  it  to  him,  and  he,  of  the 
same  date  with  the  disposition  in 
his  &your,  executed  a  back-bond 
in  favour  of  the  General,  by  which 
he  bound  himself,  his  heirs  and 
successors,  that  before  disposing 
of  the  subject  it  should  be  offered 
to  Sir  Greorge  Preston  for  a  cer- 
tain price.  Charles  Cochrane  was 
never  infeft  in  the  subject,  but  he 
executed  a  conveyance  of  his  whole 
property  in  fiivour  of  the  Earl  of 
Dundonald.  The  Earl's  affairs 
having  become  embarrassed,  and 
his  right  to  the  subject  remaining 
personal,  the  heir  of  Sir  George 
Preston  brought  an  action  seeking 
to  have  it  declared,  /irsty  that  the 
lands  were  in  non-entry ;  second^ 
that  the  Earl  of  DundcHiald  was 
bound  to  make  up  titles  thereto, 
so  as  to  make  the  right  of  pre- 
emption effectual  against  singular 
successors,  by  inserting  it  in  his 
charter  and  infeftment ;  and  thirdj 
that  he  was  bound  to  subscribe  a 
new  deed  verbatim^  in  terms  of  the 
obligadon  sued  on,  with  the  clauses 
proper  for  enabling  the  pursuer  to 
L  register  it  in  the  Begister  of  Re- 
I  venions.  The  Court,  December 
I  «0,1781,  Found,  «  That  the  tenor 
\\  ^  die  back-bond  in  question  ought 
Y  ^^  inserted  in  all  Uie  subsequent 

1       ^OL.  111. 


titles  and  investitures  of  the  sub- 
ject." Decree  of  non-entry  was 
also  obtained  against  the  Earl,  but 
no  title  was  ever  made  up,  and 
consequently  the  obligation  in  the 
back-bond  was  never  engrossed  in 
any  investiture. 

2.  An  action  of  sale  having 
been  afterwards  brought  by  the 
Earl's  creditors,  Sir  Charles  peti- 
tioned the  Court,  praying  that  the 
lauds  of  Kirkbrae  might  be  struck 
out  of  the  order  for  sale.  The 
Court,  February  9,  1797,  Found, 
"  That  the  petitioner  had  right  to 
redeem  the  lands  of  Kirkbrae  on 
payment  of  the  sums  mentioned 
in  the  petition."  Lord  Dundonald 
reclaimed,  but  his  petition  was  re- 
fused without  answers.  Having 
reclaimed  a  second  time,  Memo- 
rials were  ordered,  and  on  advising 
these  the  Court,  November  21, 
1798,  Found,  "  That  the  right  of 
pre-emption  claimed  by  Sir  Charles 
Preston  in  virtue  of  the  back-bond 
is  not  a  real  burden  upon  the  lands 
of  Kirkbrae,  and  consequently 
cannot  bo  effectual  against  credi- 
tors, and  therefore  that  these  lands 
must  be  sold  for  payment  of  the 
debts  due  by  the  common  debtor 
in  terms  of  the  act  of  roup."  Sir 
Charles  having  reclaimed,  the 
Court  "  Adhered." 

3.  On  the  Memorials  in  the 
cause.  Lord  Piiesident  Camp- 
bell has  written, — "  Personal  and 
Real.  The  obligation  was  of  a 
personal  nature,  not  real,  in  a  ques- 
tion with  creditors  or  purchasers, 
nor  would  the  insertion  of  it  in 
the  investitures  (which  has  never 
yet  been  done)  alter  its  nature  so 
as  to  make  it  a  real  lien.    The 
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Court  seems  only  to  have  meant 
by  the  former  judgment  that  the 
pursuer  had  a  right  to  have  it  in- 
serted valeat  quantum.  Besides, 
the  principle  of  the  decision  in  the 
case  of  Boss  of  Kerse  seems  to 
apply."— if S.  NoUSy  Sir  Ilay 
CampbelCs  Session  Papers, 

4.  Sir  Robert  Preston,  the 
brother  of  Sir  Charles,  having 
appealed,  it  was  ordered  and  ad- 
judged, April  13,  1802,  "That 
the  cause  be  remitted  back  to  the 
Court  of  Session  in  Scotland,  to 
review  the  interlocutors  complain- 
ed of;  and  particularly,  to  find 
whether  the  back-bond  given  by 
Charles  Cochrane,  (30th  June 
1750,)  as  mentioned  in  the  plead- 
ings, is  not  a  real  burden  on  the 
lands  of  Kirkbrae,  it  having  been 
found  by  the  interlocutor  of  20th 
December  1801,  that  the  tenor 
of  the  back-bond  and  obligation 
libelled  on,  ought  to  be  inserted  in 
all  the  subsequent  titles  and  inves- 
titures of  the  piece  of  ground  in 
question,  which,  by  the  decree  of 
the  Court  of  Session,  in  a  process 
of  non-entry,  remains  in  the  supe- 
rior'^s  hands,  together  with  the 
maills  and  duties  thereof,  and  will 
so  continue,  aye  and  until  the  law- 
ful entry  of  the  righteous  heir; 
and  also  to  find,  whether  the  terms 
of  said  back-bond,  supposing  it  a 
real  burden,  are  not  sufficient  to 
entitle  the  appellant  to  a  pre-emp- 
tion." 

5.  When  the  cause  came  back 
to  the  Court,  Memorials  were  or- 
dered, and  a  hearing  in  presence 
took  place.  On  9th  July  1803, 
the  Court  Found,  "That  the 
back-bond  given  by  Charles  Coch- 


rane is  a  real  burden  on  the  lands 
of  Kirkbrae,  and   therefore  find 
that  Sir  Robert  Preston  has  rig^t 
to  redeem  those  lands  upon  pay- 
ment of  the  sums   mentioned  in 
the  petition.^    The  common  agent 
for  the  creditors,  and  the  purchaser 
reclaimed,  and  on  March  6, 180S^ 
the  following  interlocator  was  pro- 
nounced : — ^^  The  Liords  find,  thit 
Charles  Cochrane,   who   granted 
the  back-bond  in  question,  in  &- 
vour  of  Sir  George  Preston,  litd 
only  a  personal  right  to  the  lands 
of  Kirkbrae,    which    never  wis 
completed  by  infeftment,  either  in 
his  favour  or  in  that  of  his  succes- 
sor Lord  Dundonald  :  Find,  thit 
the  said  back-bond  never  was  in- 
serted in  the  title  of  the  said  laodiy 
though  ordered  to  be  so  by  the  in- 
terlocutor of  this  Court,  in  1781: 
Therefore,  find  it  unneceasaiy  to 
determine  whether,  if  the  back- 
bond had  been  so  inserted  in  the 
titles,  and  infeftment  had  followed, 
it  would  or  would  not  have  oonsth 
tuted  a  real  burden  on  the  lands: 
But  find,  that  the  personal  right 
in  Charles  Cochrane,  and  his  60^ 
cesser  Lord  Dundonald,  did  re- 
main qualified  by  the  condition  ni 
the  said  back-bond  in  favonr  d 
Sir  George  Preston  ;  and  that  the 
adjudication  led  by  the  crediton 
of  Lord  Dundonald,  can  only  at- 
tach the  said  personal  right,  sub- 
ject to  the  said  condition  :  Find, 
that  such  interest  as  Lord  Dun- 
donald has  in  said  lands,  is  pro- 
perly comprehended  in  the  siut- 
mons  of  sale ;  and  therefore  fiodr 
that  Sir  Robert  Preston  has  no* 
right  to  redeem  said  lands,  on  ^T 
ment  of  the  sum  of  £307, 13s.  di 
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menUoned  in  said  back-bond ;  and 
decern  accordingly." 

6.  In  the  case  of  Campbell  v. 
Harlet  and  Dun,  a  superior 
bronght  an  action  to  reduce  a  dis- 
position of  his  vassal  which  was 
offered  by  the  purchaser  from  the 
vassal  for  confirmation,  on  the 
ground  that  it  had  been  granted 
in  violation  of  a  clause  in  the  ori- 
ginal fen-contracty  by  which  it 
was  provided  that  dispositions  by 
the  vassal  should  be  made  out  and 
extended  by  the  agent  of  the 
superior,  otherwise  to  be  void  and 
nulL  The  Court  reduced  and 
decerned  in  terms  of  the  libel. 
Lord  Gillies  strongly  disaentedj 
en  the  ground  that  the  superior 
had  no  true  interest  to  insist  on 
the  condition  that  his  own  agent 
shonld  make  out  the  charters,  that 
for  enforcing  the  other  conditions 
he  had  all  the  lawful  aids,  and 
that  the  condition  was  not  a  real 
borden,  and  therefore  not  such  as 
to  afiect  third  parties.  The  mor 
jofity  of  the  Court  held  that  the 
superior  had  a  material  interest  in 
insisting  on  the  condition,  that 
being  inserted  in  the  titles,  the 
feudal  right  was  effectually  bur- 
dened with  it  against  all  the  world, 
and  tliat  the  superior,  though  not 
bound  at  common  law  to  confirm, 
was  here  bound  to  do  so  under 
the  prescribed  conditions,  and  that 
the  conditions  not  being  contra 
hmof  fnareB^  were  effectual  as  real 
|ualities  of  the  right  The  vassal 
laving  appealed  to  the  House  of 
liords,  the  case,  on  June  29, 1845, 
WIS  remitted  back  for  review,  and 
to  obtun  the  opinion  of  all  the 


7.  On  the  remit  the  opinions  of 
the  consulted  Judges  were  re- 
turned, but  thereafter  the  pursuer 
lodged  a  minute,  in  which  he 
stated  that  he  agreed  not  to  insist 
farther  in  the  case,  and  consented 
that  a  decree  of  absolvitor  should 
be  pronounced  in  favour  of  the 
defenders,  and  judgment  was  pro- 
nounced accordingly.  The  im- 
port  of  the  opinions  returned  by 
the  consulted  Judges  is  thus  given 
by  Professor  Bell  in  his  Illustra- 
tions. He  observes, — "  The  con- 
sulted Judges  differed  greatly  in 
opinion  ;  six  Judges  (Lords  Jus- 
tice-Clerk, Glenlee,  Pitmilly, 
Newton,  Meadowbank,  and  Med- 
wyn)  held  the  conditions  to  be 
effectual ;  that  conditions  intro- 
duced in  a  feu-contract  qualify  the 
right,  and  entitle  the  superior  to 
bring  a  reduction ;  that  the  in- 
terest to  insist  on  this  condition  is 
lawful;  that  the  clauses  against 
subinfeudation  and  for  regulating 
the  granting  of  the  conveyance, 
are  not  against  the  Act  of  Geo. 
II. ;  that  this  condition  does  not 
constitute  a  r^al  burden  on  the 
lands,  but  is  binding  on  purchas- 
ers, who  can  have  no  real  right 
but  by  aid  of  the  superior,  who  is 
not  bound  to  receive  him  on  any 
other  terms  than  those  lawful  con- 
ditions which  he  has  stipulated  in 
the  feu-contract.  Lords  Glenlee 
and  Newton,  however,  held  that 
the  libel  should  be  restricted  so  as 
to  reduce  the  deeds  only  so  far  as 
the  superior  was  concerned.  Four 
Judges  (Lords  Alloway,  Cringle- 
tie,  M'Kenzie,  and  Eldin)  were 
of  an  opposite  opinion ;  that  on  the 
special  case,  the  estate  was  feued 
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under  an  Act  of  Parliament, 
which  required  the  highest  feu* 
duty  to  be  secured,  and  yet  this 
condition  had  a  direct  tendency  to 
lower  the  value  and  of  course  the 
feu-duty;  that  it  is  a  clause  un- 
necessary to  the  superior's  protec- 
tion, dangerous  and  prejudicial, 
and  therefore  vexatious,  and  also 
illegal  by  1592,  c.  140,  as  against 
law,  equity,  and  reason ;  that  it  is 
also  inconsistent  with  the  20th 
Geo.  II.  c.  50 ;  and  that  it  truly 
is  not  a  real  burden,  but  a  personal 
obligation  merely,  not  effectual 
against  tliird  parties." — BelFs  Ilr 
lustrations^  vol.  ii.  p.  75. 

8.  The  opinion  of  the  minority 
of  the  consulted  Judges  as  to 
whether  the  condition  affected 
singular  successors  was  as  fol- 
lows : — "  We  are  inclined  to  think 
that  the  provision  in  favour  of  the 
agent  of  the  trustees,  or  heir  of 
entail,  unless  it  could  be  viewed  as 
resting  upon  a  valid  general  pro- 
hibition to  alienate  sine  consensu 
superiorisy  from  which  dispositions 
written  by  that  agent  only  are 
excepted,  (which  is  not  possible,) 
is  of  such  a  nature  as  not  to  form 
a  real  condition  affecting  singular 
successors.  It  does  not  appear  to 
be  any  part  of  the  property  re- 
served to  the  superior,  nor  any 
ser\'itude  known  to  the  law,  nor 
any  feudal  casualty,  nor  any  bur- 
den to  be  made  good  out  of  the 
property  as  a  real  burden,  or  in 
security  of  which  an  infeflment  in 
the  lands  could  be  given.  We 
cannot  see  how  it  can  be  made 
real  upon  the  lands,  more  than  if 
it  were  stipulated  that  the  vassal 
should  always  come  to  Glasgow 


by  a  particular  coach,  or  employ  a 
tailor,  butcher,  baker,  or  doctor, 
to  be  named  by  the  superior.  But 
it  is  perhaps  Dot  necessary  to  go 
into  that,  as  the  present  is  not  i 
declarator  of  real  right  burdeniiig 
or  affecting  the  lands,  but  a  le- 
duction  of  the  disposition  and  in- 
feftment  as  wholly  void." 

9.  The  opinion  of  the  nutjontf 
of  the  consulted    Judges  on  the 
same  point  was  in  these  terms:— 
^^  If  it  were  essential  that  the  con- 
dition in  question  shonld  be  heU 
to  be  a  real  burdeni  before  it  oonU 
afiect  singular  saccessors,  we  wooU 
be  of  opinion  that  it  was  not  btnd- 
ing  on  them.     The  condition  does 
not  constitute  a  reservation  of  put 
of  the  property  to  the  snperMV,  or 
a  limitation  on  the  vassal^s  rigiit 
It  is  not  a  servitude  known  and 
recognised  in   law — nor  a  feadii 
casualty,  or  any  other  of  the  m- 
turalia  of  a  feu-contract  sancticMMiI 
by  custom  and    usage— nor  an^ 
specific  pecuniary  burden  to  be 
made  effectual  out  of  the  propefij, 
and  which  has   been  decbued  a 
real  burden  on  it.     ITet  althou^ 
the  condition  be  in  its  own  nstnre 
personal,  and  perhaps  not  cMfsik 
of  being  made  real,  so  as  to  bind 
singular  successors  who  obtain  a 
feudal  right  of   the    propertr,  k 
seems  to  us  in  this  case  to  be  bind- 
ing upon  the  purchaser  from  tk 
vassal ;    because,   having  onhr  a 
personal  right   in  the  lands,  ni 
not  having  it  in  his   power  to  a^ 
quire  any  other  without  lesocW 
to  the  superior,    the    superior  if 
entitled  to  say,  when  tlie  puidiatf 
asks  for  confirmation  of  the  tntf' 
missions  in   his   favour,   that  h 
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must  be  liable  to  ail  tiie  conditions 
which  he  saw  limiting  his  author^s 
right — even  those  that  are  per- 
sonal ;  and  that  he  will  refuse  to 
grant  confirmation,  if  the  vassal 
has  not  complied  with  the  condi- 
tions incumbent  on  him,  and 
which  were  known  to  the  pur- 
chaser, who  saw  them  in  his  au- 


thor's title.  Hence,  if  the  condi- 
tion be  not  in  itself  illegal,  it 
seems  to  fall  under  the  ordinary 
rule  of  personal  qualifications  of 
the  author's  right,  which  limit 
and  affec^his  successor,  who  has 
only  a  personal  right  to  the  sub- 
ject, and  as  long  as  he  has  no 
higher  right." 


In  order  that  an  obligation  in  favour  ofihe  Disponer  may  run  wiih 
ttie  Land,  and  so  be  effectual  against  Singular  Successors,  it  is 
necessary  that  it  be  declared  a  real  burden  on  the  land,  and  not 
conceived  as  a  burden  upon  the  Disponee  merely. 


f 

I 
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BAIRD'S  TRUSTEES  v.  MITCHELL. 

In  1808  Robert  Cathcart  feued  to  Messrs.  Wight  and  Arm-  Feb.  6,  me. 
strong  the  coal-seams  under  a  part  of  the  lands  of  Drum.  The  Narrative. 
feu-disposition  was  granted  under  the  condition  that  the  dis- 
ponees  and  their  heirs  and  disponees  should  pay  all  damages 
that  might  be  occasioned  to  the  lands  and  mansion-house  of 
Drum  by  the  operations  and  working  of  the  coal;  and  this 
condition  was  appointed  to  be  engrossed  in  their  infeftment, 
and  all  future  transmissions  and  infefbment  of  the  coal,  under 
pain  of  nullity. 

The  clause  imposing  the  conditions  was  in  these  terms  : — 
"  With  and  under  the  farther  condition  that  the  said  Alexander 
Wight,  William  and  Adam  Armstrong,  and  their  heirs  and  dis- 
ponees whomsoever,  shall  pay,  jointly  and  severally,  all  damages 
of  every  description  which  may  be  occasioned  to  the  mansion- 
house,  as  well  as  all  other  damages  which  they  may  occasion  in 
working  the  said  coal,  and  that  so  soon  as  such  damages  may 
be  ascertained.  All  which  burdens,  conditions,  and  restrictions 
foresaid,  shall  be  engrossed  in  the  infeflment  to  follow  hereon, 
and  in  all  future  dispositions,  conveyance,  and  transmissions  or 
investitures  of  the  said  coal  and  others,  or  of  these  presents, 
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and  in  the  infeftment  thereon,  otherwise  the  same  shall  be  noD 
and  void/'  A  precept  for  infefling  the  disponees  was  granted, 
"  but  always  with  and  under  the  burden  of  payment  of  the 
said  price  of  £17,700,  and  also  under  the  other  burdens,  condi- 
tions, provisions,  and  declarations  before  specified,  and  here  also 
held  as  repeated  bretntatis  causa ;  but  which  shall  be  all  verba- 
tim engrossed  in  the  infeftment  to  follow  hereon,  and  in  all 
dispositions  or  conyeyances  of  the  subjects  above  disponed,  or 
any  part  thereof,  otherwise  the  same  shall  be  void*  and  null"* 

Infeftment  passed  in  favour  of  the  disponees  in  terms  of  the 
disposition,  the  whole  burdens  expressed  in  it  being  engrossed 
in  the  sasine.  The  disponees  having  become  bankrupt,  the 
coal  was  purchased  from  their  trustee  by  Mr.  Innes  of  Stow, 
who  was  succeeded  by  the  defender.  Certain  parts  of  the  lands 
of  Drum  were  sold  by  Mr.  Cathcart,  in  1809,  to  Mr.  Bobert 
Baird,  nnd  thereafter  became  vested  in  the  pursuers,  his  trustees. 

An  action  of  damages  was  brought  by  Mr.  Baird's  trustees 
against  the  defender,  on  the  ground  that  Messrs.  Wight  and 
Armstrong,  the  original  disponees  to  the  coal,  had  caused  great 
and  permanent  damage  to  the  land  by  their  operations  in 
working  the  coal. 


Arovmknt  fob 
puilhukb. 


Pleaded  for  the  Pctrsueb. — By  the  terms  of  the  title-deeds, 
the  obligation  to  pay  damages  was  constituted  a  real  burdea 
upon  the  coal.  For  this  end  no  voces  stgnatcB  or  technical  form 
of  words  are  necessary.  It  is  enough  that  words  are  used  whidi 
express  or  plainly  imply  that  the  subject  conveyed  is  to  be 
afFected,  and  not  merely  the  grantee  and  his  heirs.  The  ^ 
pointment  of  the  insertion  of  the  burden  in  the  infeftments  and 
future  transmissions,  shewed  the  intention  that  the  subjects 
themselves  should  be  affected  by  it.  It  was  a  burden  or  obliga- 
tion, having  a  tractus  futuri  temporisy  that  might  emerge  fipom 
time  to  time,  so  long  as  the  coal  should  be  wrought ;  so  that  to 
suppose  it  not  to  have  been  meant  to  affect  the  subject  and 
singular  successors,  was  to  suppose  it  to  have  been  meant  to 
have  substantially  no  proper  effect.  To  argue  from  the  indefi- 
nite nature  of  the  obligation,  that  it  could  not  be  created  a  real 
burden,  is  to  contend,  that  in  feuing  out  the  coal  as  a  separate 
property  from  the  surface,  it  was  impossible  to  impose  on  the 
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coal  estate  and  on  singular  successors,  into  whose  hands  it      Baied's 
might  pass,  a  liability  for  the  damage  which  might  be  caused         «. 
to  the  land  by  the  working  of  the  coal.     It  was  a  natural     ^"^"^ 
arrangement  that  the  coal  estate  should  be  burdened  with  the        ^®^- 
damages  which,  in  the  course  of  working  it,  might  be  caused  to 
the  surface.     The  burden  was  no  farther  indefinite  than  other 
burdens  which  are  admitted  to  affect  singular  successors,  and 
it  was  declared  as  specifically  as  such  a  burden  could  be  stated. 
Any  burden  may  be  made  real  which   is  not  inconsistent 
witii  the  nature  of  property,  useless  or  vexatious  in  itself,  or 
contrary  to  public  policy.     It  is  only  where  the  burden  con- 
sists of  the  payment  of  a  sum  of  money,  that  it  is  necessary  to 
specify  the  amount. 

Pleaded  for  the  Defender. — The  feu-disposition  contains  ARaumnrr  for 
no  expressions  indicative  even  of  an  intention  to  create  a  real  ^^^ 
burden.  The  words  actually  employed  are  those  proper  to 
the  constitution  of  a  personal  obUgation,  and  nothing  more.  In 
order  to  create  a  real  burden  the  law  requires  words  which 
clearly  express  that  the  subject  itself  was  to  be  affected,  that  it 
was  not  merely  a  personal  obligation  on  the  disponees.  The 
law  farther  requires,  where  the  conditions  are  of  a  pecuniary 
nature,  that  the  amount  of  the  sum  should  be  precisely  specified. 

Lord  Wood,  Ordinary,  having  reported  the  case,  the  Court  Judombnt. 
"  Found  that  the  condition,  as  to  the  payment  of  damages  that  ^ '  * 
may  be  occasioned  by  the  working  of  the  coal,  has  not  been 
constituted  as  a  real  burden  on  the  heritable  estate  of  coal,  in 
the  titles  by  which  the  said  coal  is  feued  out :  Therefore  assoilzie 
the  defenders  from  the  conclusions  of  the  hbel,  and  decern/' 

Lord  Justice-Clerk  Hope  observed, — "  Under  this  clause  OpwioNa. 
the  pursuers  contend  that  damages  occasioned  by  the  workings 
of  the  disponees  thirty-eight  years  ago,  and  nearly  twenty  be- 
fore the  purchase  by  Mr.  Innes,  who  has  never  worked  the  coal, 
whether  such  damages  appeared  during  the  possession  of  these 
disponees,  or  have  manifested  themselves  subsequently,  (assum- 
ing both  to  be  under  this  summons,  which  I  doubt,)  are  created 
a  real  burden  on  the  lands  by  the  above  clause,  and  thereby 
fall  on  singular  successoi-s. 
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BAimD*s          ^  As  a  point  of  conveyancing,  I  think  the  matter  as  clear  as 
r.         any  point  can  well  be.     The  title  merely  provides^  finl^  that 

^'^""^    the  disponees  shall  pay, — aecondiyy  jointly  and  severally  abo, 
184U.       which  last  expression  denotes  very  specially  the  character  of 
the  provision,  all  damages  which  they  may  occasioiL.     Sorelj 
this  merely  takes  the  grantees  bound  to  pay,  and  goes  no 
farther.     It  is  an  example  of  the  very  case  whidi  all  the  author- 
ities state  as  the  contrast  to  a  burden  on  the  lands.     While  it 
is  in  a  certain  sense  true  that  no  particular  forms  of  expressioa 
are  prescribed  as  essentially  requisite  to  constitute  a  real  burden, 
yet,  on  the  other  hand,  it  is  as  clear  that  terms  must  be  used 
which  are  capable  of  affecting,  and  do  validly  and  effectually 
subject,  the  lands  themselves,  and  not  the  granter  and  his  sao- 
cessors  alone,  and  this  must  be  done  in  proper  form.     The  lands 
must  be  burdened  and  affected.     The  clause  above  quoted  has 
not  one  word  capable  of  affecting  the  lands,  and  making  the 
obligation  a  real  burden.     It  is  framed  in  the  very  terms  givea 
by  Bankton  as  an  illustration  of  what  is  not  a  clause  sufficient 
to  affect  the  lands.     It  seems  to  be  precisely  the  case  of  Credi- 
tors of  Caxton  v.  Duff,  decided  in  the  House  of  Lords  in  1 772. 
''  This  is  so  clear  and  plain  to  me  as  matter  of  conveyancing 
that  I  think  it  quite  unnecessary  to  test  the  point  by  any  of  the 
canons  or  rules  stated  in  the  Opinion  of  the  consulted  Judges 
in  Coutts,  and  generally  concurred  in.     At  the  same  time,  in 
several  respects,  some  of  these  rules  would  directly  apply,  if 
any  doubt  could  be  raised  on  the  terms  employed  in  the  deed. 
1.  The  alleged  burden  is  the  payment  of  an  indefinite  sum  of 
money — not  only  a  matter  unconnected  with  the  naturalia  of 
the  right,  as  Lord  Brougham  said,  but  unavailing,  as  inconsistent 
with  the  law  of  Scotland  as  to  the  tenure  of  land.     2.  It  is  an 
obligation  not  capable  at  any  one  time  of  being  ascertained  and 
extinguished ;  and  while  in  some  respects,  if  there  is  continu- 
ance in  the  subject-matter  of  the  obligation,  that  may  aid  the 
construction  for  real  burden,  yet  it  is  quite  otherwise  when  it  is 
of  the  nature  of  an  obligation  to  pay  damages  which  may  draw 
back  for  forty  years,  while  a  singular  successor  has  no  means 
either  of  knowing  the  existence  of  the  claim,  or  its  non-payment 
3.  The  burden  must  be  apparent  on  record  to  the  purchaser,  as 
an  obligation  actually  attaching  to  the  lands  when  he  purchases 
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— as,    for    instance,   the    obligations  respecting  property  in      Bamd's 
building  areas,  to  be  fulfilled  on  the  completion  of  the  plan,     _  t. 
and  \rhich  not  being  performed  are  manifestly  still  burdens 
under  which  the  property  is  to  be  taken,  and  so  were  held  to       ^^^' 
be  real  burdens  orlbinding  singular  successors  in  Coutts'  case, 
according  to  the  difference  of  the  terms  employed  ;  while  the 
opposite  view  was  taken  of  the  indefinite  burden  of  paying  two- 
thirds  of  the  expense  of  forming  a  square,  which  was  held  not 
to  be  a  real  burden.     4.  The  obligation  here  cannot  be  con- 
verted into  an  obligation  ad  factum  prcestandum. 

"  I  avoid  saying  anything  as  to  the  alleged  intention  of  the 
parties  in  framing  the  deed  as  to  this  obUgation  to  which  the 
pursuers  appeal,  and  which  they  may  make  available  in  their 
other  action,  for  aught  I  know ;  for  I  venture  to  doubt  whether 
rather  more  weight  is  not  given  to  the  effect  of  intention  as 
to  these  questions,  in  the  opinion  I  refer  to  in  Coutts,  than  that 
case  required,  or  than  the  authorities,  especially  Martin  v. 
Paterson,  warrant.  It  may  be  very  necessary  for  the  party 
contending  for  the  real  burden  to  show  that  he  is  not  arguing 
for  a  construction  directly  at  variance  with  the  objects,  and  in- 
tentions, and  true  transaction  of  the  parties  ;  but  I  very  much 
doubt  whether,  if  the  words  employed  do  not  validly  affect  the 
lands  by  any  proper  terms  of  conveyance,  any  such  defect  can 
ever  be  supplied,  or  the  effect  of  doubtful  terms  in  conveyanc- 
ing aided  by  views  of  the  intention  of  parties.  I  think  any 
such  view  is  inconsistent  with  the  leading  principle  enunciated 
in  the  Opinion  of  the  consulted  Judges,  and,  still  more,  as  it  is 
explained  by  Lord  Brougham,  which  is,  that  the  lands  are  free  to 
the  singular  successor  as  of  the  essence  of  the  right  of  dominion, 
unless  the  lands  are  truly  burdened  by  terms  which  attach  to 
the  lands. 

'^  But,  in  the  present  case,  I  think  there  is  no  occasion  to  re- 
fer to  any  of  these  rules  ;  for,  even  if  the  alleged  burden  were 
of  the  very  kind  generally  or  always,  in  similar  grants  of  coal, 
made  roal  burdens,  and  if  the  deed  showed  clear  evidence  of  an 
intention  to  do  it  here,  still  the  words  employed,  according  to 
all  the  authorities,  and  conformably  to  the  only  effect  of  which 
they  are  legally  susceptible,  cannot  be  construed  so  as  to  affect 
and  attach  to  the  lands,  or  constitute  a  real  burden^  and  henco 
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must  be  unavailing  against  a  singnlar  saooesBor  to  make  that  a 
real  burden  which  is  not  attached  to  the  lands.  The  intentioii, 
if  it  can  be  made  out,  may  be  verj  rdeTant  in  the  new  actioD, 
in  which  the  pursuers  seek  to  establish  that  a  porchasery  by  the 
very  act  of  acquiring  the  lauds,  subjects  himself  in  the  liability 
in  question  ;  but  the  intention  is  unavailing  in  this  action. 

''  It  is  of  more  use  to  refer  to  the  rest  of  this  very  deed,  id 
the  question  of  construction ;  for  the  distincti<Hi  between  the 
terms  necessary  to  subject  the  lands^  and  obligations  to  tnnd 
the  disponees  and  their  successors,  is  in  this  deed  itself  strongly 
marked. 

**  Of  course  it  will  be  understood  that  I  intend  to  indicate  no 
opinion  as  to  the  personal  claim  against  saccessors,  although 
singular  successors,  founded  on  this  claim,  and  I  have  endet- 
vourod  to  use  terms  which  avoid  any  indication  of  opinion." 

Lord  IIkdwtn. — ^'  I  am  of  opinion  that  there  is  no  oUigs- 
tion,  as  under  a  real  burden  on  the  proprietor,  to  be  liable  for 
damages  arising  out  of  the  acts  of  his  predecessor,  and  prior 
to  his  own  acquisition  of  the  property.  I  think  that  no  retl 
burden  as  to  the  payment  of  sur&ce  damages  was  intended 
even  to  bo  created ;  but,  at  all  events,  that  none  was  created  by 
the  disposition  to  the  coal  in  1808.  There  is  a  mariced  dis- 
tinction between  the  price,  which  is  made  a  real  burden  on  the 
land,  and  the  payment  of  damages,  which  is  only  mentioned  as 
a  condition  on  which  the  coal  is  acquired  by  the  disponees, 
that  they  shall  pay  them  jointly  and  severally, — and  no  attempt 
to  attach  the  obligation  to  the  subject  itself.  There  is  no 
attempt  to  dispone  the  coal  under  a  real  burden  to  this  effect ; 
it  is  only  under  condition  that  they  shall  pay ;  and  this,  I  think, 
just  means  nothing  more  than  that  they  are  to  be  liable  for  the 
damages  arising  from  their  working  during  their  possession,  or 
which  can  be  shown  to  arise  out  of  their  working.  I  do  not  say 
that  it  is  necessary  to  use  express  words  declaring  it  so,  provid^ 
the  burden  be  by  a  sufficiently  apt  clause  imposed,  but  at  least 
this  must  bo  very  carefully  done.  Here  clearly  it  i^  not  so 
done  ;  and,  more  especiaUy,  I  am  not  to  infer  either  the  inten- 
tion or  the  act  burdening  the  land,  as  it  would  be  an  obligation 
to  pay  damages  to  an  indefinite  extent — ^not  one  of  the  naturaka 
of  such  a  feu-right — and  no  real  burden  of  that  kind  can  be 
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enforced  by  the  law  of  Scotland.     This  bemg  my  opinion,  it  is     ^^**^*" 
unnecessary,  perhaps,  to  consider  the  effect  of  the  subject  hav-    _   ». 
ing  been  acquired  by  Mr.  Innes  at  a  judicial  sale  ;  and,  as  it 
may  affect  the  personal  claim,  it  is  better  that  I  should  say  no- 
thing about  it'' 

Lord  Moncrbipp  observed, — "  I  am  of  opinion  that  the  obli- 
gation to  pay  whatever  damages  should  be  occasioned  by  the 
working  of  the  coal  was  not  legally  constituted  a  real  burden 
on  the  coal  itself,  or  the  lands  of  Drum,  by  the  original  feu- 
disposition  by  which  it  was  imposed  on  Wight  and  Armstrongs, 
and  their  heirs  and  disponees.     I  think  this  much  clearer  in 
the  present  case,  than  a  similar  question  which  has  occurred  in 
numerous  cases,  in  which  it  has  been  held  that  no  real  burden 
had  been  created.     The  general  principle  is  shortly  stated  by 
Mr.  Bell  in  his  Principles,  $$917  and  918,  thus — *  A  real  bur- 
den reserved  is  effectually  constituted,  where,  in  a  conveyance 
of  land,  a  specific  sum  is  declared  (in  terms  appropriate)  a  bur- 
den on  the  land  and  on  the  right  of  the  disponee.'     ^  In  point 
of  expression,  it  is  necessary,  1.  That  the  burden  shall  be  spe- 
cifically and  pointedly  stated  as  a  real  debt  and  burden  on  the 
lands  disponed,  the  strongest  expression  of  mere  personal  obli- 
gation, though  conditional,  being  insufficient ;  and,  2.  That  it 
must  be  precise  and  clear  in  amount,'  &c.     In  like  manner,  in 
the  opinion  drawn  by  Lord  Corehouse,  on  which  the  judgment 
of  the  Court  and  the  House  of  Lords  proceeded,  in  the  case  of 
the  Tailors  of  Aberdeen  v.  Coutts,  (House  of  Lords,  August  3, 
1840,  1  Rob.  306,)  the  rule  is  thus  generally  laid  down — *  To 
constitute  a  real  burden  or  condition,  either  in  feudal  or  bur- 
gage rights,  which  is  effectual  against  singular  successors,  words 
must  be  used  in  the  conveyance  which  clearly  express,  or 
plainly  imply,  that  the  subject  itself  is  to  be  affected,  and  not 
the  grantor  and  his  heirs  alone,  and  those  words  must  be  in- 
serted in  the  sasine,'  &c. 

^^  Considering  the  question  according  to  these  texts,  I  think 
that  there  is  not  here  anything  like  the  terms  necessary  for 
constituting  a  real  burden  on  the  subject.  The  provision  is 
distinctly,  that  Wight  and  Armstrongs,  and  their  foresaids, 
*  shall  pay,  jointly  and  severally,  all  damages,*  &c.  There  is 
not  an  attempt,  by  any  form  of  words,  to  attach  the  obligation 
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to  the  heritable  subject  itself;  and  although  it  is  directed 
against  their  heirs  and  disponees,  this  can  only  be  taken  as 
referring,  at  the  utmost,  to  their  disponees,  who  may  be  in  the 
right  and  possession  of  the  subjects  at  the  time  when  the 
damage  is  alleged  to  have  been  occasioned  by  the  workiDgs  of 
the  coal,  &c. 

'^  It  is  besides  to  be  observed,  that  the  obligation  in  this  case, 
though  distinctly  for  the  payment  of  money,  is  of  a  very  inde- 
finite and  uncertain  nature — a  consideration  which  renders  it 
inconsistent  with  the  nature  of  feudal  rights  in  the  law  of  Scot- 
land, to  hold  it  as  effectually  constituted  by  any  such  loose  and. 
inappropriate  terms  as  those  here  employed. 

"  The  point  might  easily  be  illustrated  by  reference  to  many 
other  cases,  such  as  that  in  the  House  of  Lords  in  1 722.  But 
I  think  it  unnecessary.  The  inefficiency  of  the  words  is  much 
clearer  in  the  present  case  than  it  was  in  several  of  the  doubt- 
ful points  in  the  case  of  Coutts,  or  in  any  of  the  other  cases  in 
which  the  words  would  have  been  found  insufficient/' 


Tlie  right  to  claim  a  share  of  the  expense  of  a  mvtual  gable  from  Ae 
adjoining  proprietor  is  a  real  right,  and  passes  by  a  Conveyance  of 
the  Tenement,  without  any  special  mention  of  it. 


June  2, 1846. 


Narratiyb. 


STEWART'S  TRUSTEES  v,  WILSON'S  TRUSTEES. 

David  Stewart  purchased  a  building  stance  in  Dundee  from 
the  Magistrates  of  the  town,  and  obtained  a  conveyance  from 
them  in  the  form  of  a  feu-contract.  The  deed  provided  that 
he,  and  also  the  other  purchasers  of  lots  in  the  same  street 
where  there  are  mutual  gables,  should  each  pay  an  equal  share 
of  the  expense  of  building  the  gable,  and  that  in  every  case 
where  a  mutual  gable  was  finished  by  a  purchaser,  he  should 
bo  entitled  to  claim  the  expense  of  building  the  half  of  it  from 
the  purchaser  of  the  adjoining  lot. 

Stewart  was  infeft,  and  built  a  tenement  on  his  stance  with 
the  requisite  mutual  gable.     He  afterwards  borrowed  £550 
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from  the  trustees  of  William  Wilson,  and  granted  security  over    ^*"»'" 
a  shop  and  back-shop,  being  pai-t  of  the  tenemeut  he  had  built,  «. 

in  the  form  of  an  ex  facie  disposition,  qualified  by  a  back-bond.  TananM. 
Upon  this  disposition  Wilson's  trustees  were  infeft.  Stewart  jg^ 
afterwards  became  bankrupt  and  was  sequestrated.  The  Dun- 
dee Joint-Stock  Company  had  purchased  the  building  stance 
adjoining  Stewart's,  and  entered  into  a  feu-contract  with  the 
Magistrates  on  the  same  terms.  The  trustee  in  Stewart's 
sequestration  required  payment  from  them  of  the  half  of  the 
mutual  gable.  Wilson's  trustees  having  also  claimed  that  por- 
tion of  the  sum  which  was  applicable  to  the  subjects  coareyed 
to  them,  a  multiplepoinding  was  raised  before  the  Sheriff  in 
name  of  the  Joint-Stock  Company.  Stewart's  trustee  pleaded 
that  the  claink  was  personal,  and  that  not  having  been  specially 
assigned  to  Wilson's  trustees,  it  did  not  pass  to  them  in  virtue 
of  the  disposition  by  Stewart  in  their  fevour.  Wilson's  trustees 
pleaded  that  the  claim  was  real,  and  that  it  was  carried  with 
the  subject  in  respect  of  which  it  was  made. 

The  Sheriff  found,  that  by  the  disposition  by  Stewart  in 
favour  of  Wilson's  trustees,  all  right,  title,  and  interest,  and  also 
all  claim  of  right  which  belonged  to  the  disponee  in  the  pro- 
perty was  conveyed  to  his  disponees,  and,  amongst  others,  the 
half  value  of  building  the  mutual  gable  effeiring  to  the  shops 
disponed. 

Stewart's  trustee  having  advocated,  Lord  Wood,  Ordinary, 
adhered. 

The  advocator  having  reclaimed,  the  Court  "  Adhered." 

Lord  Pkesidbnt  Botlb  observed, — "  I  don't  entertain  the 
shghtcst  doubt  of  the  soundness  of  the  interlocutor.  It  is  clear, 
when  you  look  to  the  terms  of  the  original  feu,  and  also  to  the 
terms  of  the  bond  and  disposition  in  security,  which  raises  the 
same  question  as  an  absolute  conveyance  of  the  whole  subject, 
that  this  right  to  claim  one-half  of  the  mutual  gable  was  a 
right  which  attached  really  to  the  subject  conveyed  by  the 
Magistrates  of  Dundee.  It  did  not  require  to  be  specially  con- 
veyed, or  made  the  subject  of  an  assignation.  He  who  built 
the  wall  was  entitled  to  get  back  the  half  of  the  expense  when 
his  neighbour  came  to  build ;  but,  if  ho  conveyed  away  the 
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Stewart's 
Tbustus 

V. 

Wilson's 
Tbustbis. 

1846. 


bouse  with  the  wall,  this  right  passed  with  it.  I  don't  think 
there  is  any  doubt  about  the  case  in  principle  :  but  we  have  the 
authority  of  the  case  of  Wallace  v.  Brown,  June  21,  1808^ 
which  is  in  point,  and  confirms  the  Lord  Ordinary's  view.  I 
have  no  hesitation  in  adhering  to  the  interlocutor.'' 

Lord  Mackenzie. — "  I  concur.  The  case  of  Wallace  decides 
this.  The  data  there  were  precisely  the  same.  It  is  the  com* 
mon  understanding  in  all  towns  that  where  parties  get  a  por- 
tion of  ground  for  building,  and  are  bound  to  erect  a  mutual 
gable,  and  one  of  them  builds  it,  he  is  entitled  to  prevent  the 
other  from  touching  it  till  he  has  been  paid  his  half.  The  right 
of  exclusion  is  real ;  it  has  nothing  to  do  with  personality. 
That  was  held  in  the  case  of  Wallace.  His  power  of  exclusion 
is  very  strong,  for  he  can  exclude  from  the  whole  of  the  other 
house.  The  right  is  somewhat  anomalous ;  but  it  is  very  sub- 
stantial. Here  the  first  built  tenement  is  conveyed  with  all 
rights  and  privileges  connected  with  it.  A  party  getting  a 
security  is  in  rather  a  better  situation  than  a  purchaser,  for  a 
purchaser  may  take  a  limited  right,  and  pay  less,  which  a  cre- 
ditor never  does.  Here  a  purchaser  was  held  to  be  in  the  same 
situation  as  the  seller  in  the  case  of  Wallace,  and  I  am  for  ad- 
hering to  the  rule  of  that  case,  which  must  have  been  acted  on 
since." 

Lord  Fullbrton. — "  I  am  of  the  same  opinion.  The  right 
to  a  gable  wall  is  indivisible.  When  a  party  sells  it,  what 
separate  right  can  he  retain  to  make  the  subject  of  separate 
disposal  ?  Suppose  no  adjoining  house  built,  what  remains  in 
the  seller  ?  Nothing.  Then  if  the  next  house  is  built,  who  is 
entitled  to  claim  the  price  of  the  mutual  gable,  except  he  who 
can  give  the  right  to  it  1" 

Lord  Jeffrey. — "  I  am  exactly  of  the  same  opinion.    There 
is  not  the  slightest  ground  of  doubt.     The  disponee  has  an 
actual  right  to  every  part  of  the  gable  pro  indiviso.     Now,  is 
that  a  real  right,  or  is  it  not  ?     A  right  of  common  property  i& 
still  a  right  of  property,  each  individual  having  a  common  i 
terest  as  proprietor  of  every  inch  of  the  subject     The  case 
Wallace  is  exactly  the  converse  and  counterpart  of  the  preset 
The  proprietor  of  the  house  is  the  sole  proprietor  of  the  co 
mon  gable,  until  the  party  to  divide  it  with  him  comes 
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existence.  He  is  sole  proprietor,  with  a  kind  of  conventional 
servitude  provided  in  favour  of  the  party  who  comes  to  build 
on  the  adjoining  stance,  to  have  right  to  one-half  on  paying  the 
party  who  built  it,  or  the  party  to  whom  he  may  have  con- 
veyed it.  His  whole  right  to  the  gable  was  necessarily  con- 
veyed by  a  conveyance  of  the  tenement  as  it  stood." 


Stiwabt's 
Tbustub 


V. 


Wilson's 
Trustbb. 

1846. 


1.  In  the  case  of  Wallace  v. 
Brown,  June  21, 1808,  the  Trus- 
tees of  Heriot's  Hospital,  with  the 
view  of  a  street  being  formed, 
feued  out  two  conterminous  areas, 
the  one  on  the  east  to  Robert 
Smith,  the  other  on  the  west  to 
William  Wallace.  On  his  area 
Wallace  built  a  dwelling-house,  of 
which  the  gable  and  garden  wall 
were  mutual  to  him  and  Smith. 
Smith  became  bankrupt  without 
either  paying  the  proportion  of 
the  mutual  gable  and  wall,  or 
building  a  house  on  his  area.  The 
trustee  on  his  sequestrated  estate 
exposed  the  subject  to  sale  under 
a  declaration  that  ^^  half  of  the 
mutual  gable  on  the  west  was  to 
belong  to  the  purchaser."  Wallace 
became  the  purchaser,  but  the 
Trustee  refused  to  prefer  him  for 
half  of  the  mutual  gable  and  wall. 
He  accordingly  raised  an  action 
for  the  price,  in  which  Lord  Craig^ 
Ordinary,  "  Found,  that  although 
there  was  a  debt  due  to  the  pur- 
suer for  the  erection  of  the  gable 
in  question,  yet  he  has  no  prefer- 
ence on  the  subjects  in  question 
therefor." 

2.  The  pursuer  reclaimed,  and 
PLEADED,  that  by  the  plan  pre- 
scribed to  the  feuar  any  person 
buildingahouse  musterect  amutual 


gable,  that  the  ground  on  which  the 
mutual  gable  stood  was  common^ 
mutual,  and  indivisible,  that  there- 
fore there  was  no  room  for  the 
maxim  inedificatum  solo  cedit  that 
the  gable  in  question  was  in  fact 
the  property  of  Wallace  till  paid 
for,  and  till  then  he  had  a  right  to 
prevent  Smith  from  using  it^  or 
adjecting  to  it  any  building.  The 
Court  altered  the  interlocutor  of 
the  Lord  Ordinary,  and  "  Found 
the  pursuer  entitled  to  retain  the 
cost  of  erecting  one-half  of  the 
gable  out  of  the  price."  On  the 
Session  papers  Lord  Campbell  has 
written, — "  Mutual  gable.  War- 
randice given  that  it  shall  belong 
to  purchaser,  t.«.,  it  did  not  yet 
belong  to  exposer,  and  therefore 
must  be  purchased  from  pursuer, 
and  paid  for  out  of  price  arising 
firom  present  sale.  Pursuer  him- 
self being  purchaser,  \&  accordingly 
entitled  to  retain  it.  Can  be  in 
no  worse  situation  than  any  other 
purchaser.  Principle  the  same  as 
to  the  mutual  gable  and  the  wall. 
Defender  has  sold  what  did  not 
yet  belong  to  exposer,  and  must 
guarantee  that  property — must 
make  a  good  title  to  it." — MS. 
Notes,  Sir  Ilay  CampbelFs  Session 
Papers. 
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Where  a  Party  uninfefi  grants  Conveyances  to  several  Parties,  and  he 
is  himself  thereafter  infeft,  his  Infeftmeni  accresces  to  the  other 
Parties  in  Hie  order  of  their  recorded  Infefiments. 

PATERSON  V.  KELLY. 

Dec.  10, 1742.  In  1732  Johu  Girdwood  purchased  some  lands  from  Darid 
NAaajLTiv*.  Aikman.  In  the  same  year,  while  still  uninfeft  on  the  disposi- 
tion in  his  favour,  he  granted  an  heritable  bond  to  Kelly,  and 
in  1 733  he  granted  another  heritable  bond  to  Paterson,  upon 
which  Paterson  was  infeft  in  1734.  In  1735  he  granted 
another  heritable  bond  to  Kelly,  and  in  1737  Kelly  took  infeft- 
ment  upon  his  two  heritable  bonds,  and  at  the  same  time  he 
procured  the  infeftment  of  his  author  also. 

Paterson  having  raised  a  process  of  maills  and  duties,  Kelly 
appeared,  and  craved  to  be  preferred  to  him,  or  at  least  that 
he  should  rank  pari  passu  with  him. 

aeoumknt  iob     Pleaded  for  the  Pursuer. — As  soon  as  the  common  debtor 

PuiiSUKE. 

was  infeft,  his  infeftment  accresced  to  those  to  whom  he  had 
granted  infeftments,  according  to  the  respective  dates  of  their 
infeftments. 

In  order  to  establish  this  position,  it  is  necessary  to  examine 
the  nature  of  the  jus  supervmiens^  and  what  effect  is  given  to 
it  in  law.     One  dispones  an  estate,  of  which  he  is  not  proprie- 
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tor,  and  the  purchaser  stands  infeft,  and  thereafter,  the  seller  ac-     Patdscw 
quires  a  complete  title  to  the  subject.    The  law  says  that  there  is      Kellt. 
no  necessity  for  a  second  disposition.    Nor,  indeed,  seems  there      "1742? 
to  be,  from  the  nature  of  the  thing,  for  the  purchaser  has  the 
consent  of  the  proprietor  formally  interposed.     The  subject  is 
delivered  to  him,  and  this  is  all  that  is  necessary  to  transfer 
dominion. 

If,  then,  there  is  no  necessity  of  a  second  disposition  and 
infeftment,  after  the  common  author  has  acquired  the  right 
himself,  which  cannot  be  disputed,  otherwise  there  would  be  no 
such  thing  as^i^  supervenienSy  it  follows,  that  the  creditor  first 
infeft  must  be  preferred.  Because,  quoad  the  common  author, 
who  cannot  plead  the  defect  of  his  own  right,  the  creditor's 
infeftment  is  unexceptionable  a  principio.  The  common  author, 
thereafter,  can  no  more  efiectually  deprive  the  first  creditor  of 
his  possession,  and  deUver  the  subject  to  another,  than  if  the 
property  had  been  his  before  granting  the  first  infeftment ;  and 
the  second  creditor,  who  has  nothing  to  plead,  but  upon  sup- 
position that  the  common  author  is  proprietor,  cannot  object 
against  the  first  creditor's  right,  derived  from  the  same  author. 
In  a  word,  whether  the  common  author  s  title,  at  the  date  of 
the  infeftments  flowing  from  him,  was  unexceptionable  or  not, 
or  if  he  had  no  title  at  all,  is  all  the  same  thing  with  respect  to 
rights  derived  from  him.  The  creditor  who  gets  the  first  infeft- 
ment, though  he  may  be  insecure  as  to  third  parties,  is  abso- 
lutel}'  secure  with  regard  to  his  author,  and  all  those  deriving 
right  from  him. 

Pleaded  for  the  Defender. — No  man  can  give  an  infeft-  asoumknt  ioe 
ment  who  is  not  infeft  himself.  All  the  competing  infeftments,  ^■™'***"^ 
therefore,  being  null,  until  the  common  author  was  infeft,  they 
can  only  be  validated  at  the  moment  of  his  infeftment,  and 
can  only  be  eflFectual  from  its  date.  The  whole  competing 
infeftments,  therefore,  must  come  in  pari  passu,  as  if  one  infeft- 
ment had  been  taken  for  the  whole,  seeing  that  the  whole  were 
void,  in  the  same  manner  as  if  the  grantor  had  had  no  title  to 
the  estate.  The  grantor's  infeftment  cannot  operate  retro  in 
favour  of  the  first  infeftment,  for  all  the  intervening  ones  are  so 
many  mid-impediments  to  the  retroactive  virtue  of  the  grantor's. 

VOL.  III.  u 
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PATU903I         A  right  supervening  in  an  author's  person  accrues  to  his  sin- 
Krllt.      gular  successor,  to  whom  he  has  disponed  with  absolute  war- 
1742.       randice.     Of  this  there  is  no  doubt,  when  the  question  occiu:s 
betwixt  the  author  and  one  singular  successor.     But  where  be 
has  disponed  the  same  subject  to  different  persons,  for  onerous 
causes,  he  is  equally  liable  to  all  of  them  to  make  it  good  ;  and 
the  absolute  warrandice,  competent  to  the  first,  being  merely 
personal,  cannot  be  more  effectual  toward  constituting  the  real 
right,  or  accretion  of  the  same,  than  that  which  is  comj>etent  to 
the  second.    The  title  of  both  is  void  as  a  real  right,  and  when 
considered  as  a  personal  one,  inferring  an  obligation  upon  the 
author  to  make  good  the  real  right,  both  are  upon  a  level.     It 
is  impossible  to  imagine  that  the  common  author,  befiore  he  was 
vested,  could  be  denuded,  or  that  a  real  right  could  be  consti- 
tuted, before  he  had  any  himself.     To  suppose  the  other  credi- 
tors^ infeflments  good  from  their  date,  werefilius  ante  pairem. 
They  must  all  therefore  be  preferred  equally,  as  if  granted  of 
the  very  date  of  the  common  author's  infeflment. 

jrp<iM>sT^  The  Lords  "  Repelled  the  exception  to  the  pursuer's  infeft- 

ment,  and  found  the  infefbment,  in  favour  of  the  common  author, 
operates  retro  to  the  date  of  the  infeftment  in  favour  of  the 
pursuer  ;  and  therefore  found  him  preferable  to  the  competitor 
Mr.  Kelly,  according  to  the  date  of  his  infeftment ;  but  found 
the  pursuer  liable  in  a  proportion  of  the  expense  debursed  by 
the  competitor,  in  procuring  the  common  author  infeft,  effeiring 
to  the  lands  in  question,  in  proportion  to  the  other  lands  con- 
tained in  the  other  infeftment/' 


Where  a  party  infeft  a  me,  hut  unconfirmed^  grants  infejiments  to  t^co 
Creditors,  the  posterior  of  whom  obtains  his  infejiment  confirmed^ 
and  the  prior  Creditor  thereafter  obtains  his  author  and  himself 
confirmed  in  the  same  deed,  the  posterior  Creditor  will  be  preferred 


CAMPBELL  y.  HENDERSON. 


July  6, 1821.       James  Buchanan  was  infeft  on  a  precept  a  me^  but  his  in- 
^A^^\L,    f^'ftiHcnt  was  unconfirmed.     He  granted  an  heritable  bond  and 
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disposition  in  security  to  James  Henderson,  with  a  precept  also    CAMrBWA 
a  me,  on  which  infeftment  was  taken  in  1808.     He  afterwards   HBNDEusoy. 
granted  another  heritable  bond  in  favour  of  the  Miss  Browns,      18217 
with  a  precept  also  a  me,  on  which  infeflment  was  taken  in 
1811,  and  their  infeftment  was  confirmed.     Henderson  there- 
after procured  a  charter  from  the  superior,  confirming  in  the 
same  deed  the  infeftment  of  Buchanan  the  common  author,  and 
also  his  own  infeftment  on  the   heritable  bond  granted  by 
Buchanan. 

An  action  of  maills  and  duties  was  afterwards  brought  before 
the  Sheriff,  in  which  he  preferred  Henderson,  "  in  respect  of 
the  priority  of  his  heritable  bond  and  infeftment."  Campbell, 
the  representative  of  the  Miss  Browns,  advocated  the  Sheriff's 
judgment. 

Pleaded  for  the  Advocator. — Between  the  date  of  the  aroitmiskt  por 
common  author's  infeftment  and  its  confirmation,  no  mid- 
impediment  intervened  to  prevent  the  application  of  the  estab- 
lished maxim  of  law,  that  confirmation,  whensoever  obtained, 
imports  to  the  right  confirmed  a  constructive  completion  ab 
origine.  Both  creditors  have  the  benefit  of  this  supervening 
right  of  the  author,  but  it  must  accresce  in  the  first  instance  to 
the  title  first  confirmed. 

If  the  confirmation  was  sufficient  to  feudalize  the  common 
author's  infeftment  in  any  respect  or  for  any  purpose,  it  must 
be  so  in  every  respect  and  for  all  purposes.  Its  effect  cannot 
be  limited  to  the  right  of  the  party  on  whose  application  the 
superior  granted  the  confirmation  of  the  common  author's 
titles. 

Pleaded  for  the  Respondent. — The  confirmation  of  the  aboumknt  fob 
iiecond  infeftment  was  originally  inept.  This  original  and 
essential  defect  could  not  be  remedied  by  the  subsequent  com- 
pletion of  the  common  author's  right.  The  maxim  jus  super- 
t^eniens  does  not  apply.  That  maxim  is  founded  entirely  on 
the  obligation  of  warrandice  incumbent  on  the  grantcr  of  the 
^uH  or  defective  deed.  But  the  superior,  by  confirming  the 
Becond  infeftment,  came  under  no  obligation  to  confirm  the 
litle  of  the  common  author.     Nor  was  there  any  supervening 
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CMMTtmuL    rigbt  acquired  bj  the  soperior  which  could  possibly  accresce  to 

BmptimmnL    the  alleged  TassaL 

ifggi^  If  indeed  the  confirmation  of  the  common  author^s  infeftment 

validated  the  infeftment  of  the  creditor  last  infeft,  the  comfJe- 
tion  of  that  creditor's  right  cannot  be  considered  as  antecedent 
to  the  completion  of  the  prior  creditors  right  The  confirma- 
tion of  that  right  was  granted  simul  H  semel  with  the  confirma- 
tion of  the  common  author  s  confirmation  The  first  infeftment 
therefore  must  be  preferred.  The  retrospective  operation  of 
confirmation  is  no  impediment  to  this.  The  question  is  not 
whether  confirmation  of  the  common  author's  title  validates  the 
right  of  the  creditor  last  infeft,  but  at  what  period  that  right 
was  completed.  Confirmation  considered  as  the  completion  of 
the  feudal  real  right  has  no  effect  prior  to  its  actual  date. 

But,  farther,  the  confirmation  of  the  common  author's  title 
was  obtained  by  the  prior  creditor  in  order  to  perfect  his  own 
right.  The  charter  containing  it  bore  expressly  to  be  granted 
in  bis  favour.  It  can  therefore  be  available  to  the  granter  of 
the  charter  only,  or  those  in  his  right,  and  it  would  be  a  viola- 
tion of  justice  to  hold  that  it  can  operate  to  the  exclusion  of 
the  party  who  obtained  it,  and  to  the  advantage  of  another  who 
was  no  party  to  the  transaction. 

Juwimnrr,  LoRD  PiTMiLLY,  Ordinary,  "  Advocated  the  cause,  and  pre- 

ferred the  advocator.*' 

The  respondent  having  reclaimed,  the  Court  "  Adhered,** 


The  infeftment  of  an  heir  does  not  accresce  to  a  right  granted  by  his 

ancestor  who  died  uninfeft 

KEITH  V.  GRANT. 

Not.  14,1702.  Jn  1768  Sir  Alexander  Grant  purchased  from  James  Rose 
Nauiutivi.  the  barony  of  Clava,  and  certain  lands  in  the  neighbourhood 
of  the  town  of  Nairn.  Sir  Alexander  was  infeft  in  the  barony 
on  a  Crown  charter,  but  his  right  to  the  lands  in  the  neigh- 
bourhood of  the  town  of  Nairn  remained  personal  till  his 
death.  In  1 778,  his  brother  Sir  Ludovick  was  served  heir  to 
him  cum  beneficio,  and  completed  his  title  to  these  lands,  bj 
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obtaining  a  charter  from  the  town  of  Nairn  of  such  part  of      Kfith 
them  as  held  feu,  proceeding  on  the  procuratory  of  resignation      gbaot. 
in  the  disposition  from  James  Rose,  and  upon  this  charter  he  was       1792. 
infeft.     He  also  obtained  infeftment  in  the  burgage  lands,  by 
executing  James  Rose's  procuratory  with  regard  to  them,  in  the 
form  used  in  burgage  holdings.     And  in  1783,  Sir  Ludovick 
disponed  the  whole  estates  which  he  had  taken  up  as  heir  cum 
beneficiOy  to  Mr.  William  Keith,  accountant  in  Edinburgh,  as 
trustee  for  his  brother's  creditors. 

Mr.  Colquhoun  Grant  was  a  creditor  of  his  brother,  in  virtue 
of  an  heritable  bond  for  £10,000,  originally  granted  to  Archi- 
bald Grant,  Esq.  of  Pittencrieff.  By  this  heritable  bond  Sir 
Alexander  became  bound  for  payment  of  £10,000  to  the  said 
Archibald  Grant,  and,  in  security  thereof,  he  disponed  to  him 
an  annualrent  out  of  the  lands  and  barony  of  Clava,  and  also 
out  of  the  lands  and  others  in  and  about  the  town  of  Nairn, 
acquired  from  James  Rose,  together  with  these  lands  them- 
selves, in  the  common  style  of  an  heritable  bond.  The  bond 
contained  procuratory  and  precept,  and  Mr.  Archibald  Grant 
was  infeft  in  all  these  lands,  in  virtue  of  the  precept  contained 
in  the  bond. 

In  1787  Mr.  Keith,  as  trustee  for  the  creditors  of  Sir  Alex- 
ander, sold  the  Nairn  lands  to  David  Davidson,  who  with  his 
approbation,  and  in  consequence  of  the  minutes  of  the  creditors, 
paid  the  price  to  Mr.  Colquhoun  Grant,  in  part  payment  of  the 
heritable  bond  then  vested  in  him.     Mr.  Keith  having  after- 
wards discovered  that  Sir  Alexander  had  never  been  infeft  in 
the  Nairn  lands,  brought  an  action  concluding  that  Mr.  David- 
son should  be  decerned  to  pay  to  him  the  price  of  the  lands 
purchased  by  him,  or  that  the  representatives  of  Mr.  Grant, 
who  was  then  deceased,  should  be  compelled  to  repeat  the  price 
of  the  Nairn  lands. 

Pleadbd  por  the  Pursuer. — The  infeftment  of  Mr.  Grant  abgum emtio* 
ijQ  the  Nairn  lands  is  null,  having  flowed  a  non  habente.  Sir 
^Alexander  Grant,  upon  whose  precept  it  was  taken,  never  hav- 
been  infeft.    The  original  nullity  of  the  infeftment  is  ad- 

itted,  but  it  is  contended  that  the  original  nullity  was  cured. 

There  never  was  any  jus  mpervaiiens  anctori,  for  Sir  Alexan- 
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Kbxth  der  never  had  the  real  right  of  the  lands  in  his  person,  and  so 
GmART.  there  was  no  real  or  feudal  right  in  him  that  could  accresce 
17^  succeasari.  As,  too,  Sir  Alexander  never  had  the  feudal  right 
of  the  lands  in  question  in  him,  it  is  imi.K)ssible  that  his  brother 
Sir  Ludovick  can  be  considered  as  ectdem persona  with  him  quoad 
these  lands ;  for,  with  respect  to  the  real  right.  Sir  Alexander 
was  a  stranger,  and  never  was  at  all  connected  with  the  lands. 
An  heir  is  eadem  persona  cum  defuncio  only  with  respect  to 
the  right  to  the  estate  which  was  vested  in  the  defunct,  and  to 
which  the  heu*  makes  up  complete  l^al  titles.  If  a  pai*ty  de- 
ceased had  two  estates  in  him,  the  heir  may  be  eadem  persona 
as  to  one  of  these  estates,  and  not  as  to  the  other.  But  if  an 
estate  was  never  at  all  in  the  deceased,  an  heir,  however  he 
may  be  heir  in  other  rights,  never  can  be  eadem  persona  quoad 
that  estate.  Sir  Alexander  never  had  the  property  of  the 
lands  about  Nairn,  but  was  a  mere  creditor  of  James  Rose  for 
the  property,  who  sold  them  to  him  ;  and  though  Sir  Ludovid^ 
might  be  heir  to  Sir  Alexander  in  the  jus  crediti^  or  perscHial 
right  that  was  in  him,  he  could  not  be  heir  to  Sir  Alexander  in 
the  feudal  or  real  right,  which  never  was  in  Sir  Alexander.  In 
that  right  Sir  Ludovick  was  successor,  not  to  Sir  Alexander 
Grant,  but  to  James  Rose.  He  was  a  disponee,  not  an  heir ;  a 
singular,  not  an  universal  successor. 

It  is  said,  that  wherever  a  person  is  bound  in  absolute  war- 
randice, there  the  jus  superveniens  accrescity  but  this  does  by 
no  means  hold  so  generally  as  it  is  stated  on  the  other  side.  It 
is  true,  it  may  hold  negatively,  without  any,  or  with  very  few 
exceptions,  that  where  a  person  is  not  bound  in  absolute  war- 
randice, jus  superveniens  nan  accrescit ;  but  it  will  not  hold  on 
the  other  hand,  positively,  that  wherever  a  person  is  bound  in 
warrandice,  there  the  jus  superveniens  does  accresce.  This  will 
easily  appear,  by  putting  one  very  simple  case.  Suppose  A 
dispones  lands  to  B,  who  is  infeft  upon  A's  precept,  and  C  be- 
comes bound  in  warrandice.  C  afterwards  acquires  a  good 
right  to  the  lands,  and  it  appears  that  A  never  had  any  right : 
C  here  is  bound  in  warrandice  to  B,  but  the  jus  superveniens 
to  C  will  not  ipso  jure  accresce  to  B. 

An  obligation  to  convey  is  implied  in  the  warrandice,  and 
the  law  holds  an  obligation  to  convey  and  conveyance  as  the 
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same  in  personal  rights.  And  so  in  the  case  just  now  put  of  A,  Kkith 
B,  and  C,  if  the  conveyance  had  been  a  mere  assignation  to  a  Grant. 
debt,  the  jus  superveniens  to  C  might  have  accresced  to  B.  T7927 

The  case,  however,  is  different  where  forms  and  solemnities 
are  requisite,  such  as  sasine  given  to  the  successor  by  the 
author,  which  is  indispensably  requisite  in  order  to  convey  a 
real  right  in  lands  from  the  one  to  the  other,  the  rule  being 
invariable  Nulla  sasina  nulla  terra.  The  ms^xim  jus  superveniens^ 
&c.,  has  been  extended  to  the  case  of  infeftments,  but  only 
when  the  jus  supervenit  ipsi  auctori,  upon  whose  precept  or 
procuratory  the  successor's  sasine  was  obtained,  because  it  is 
then  only  that  there  are  termini  habiles  for  it.  There  can  be  no 
sasine  but  what  is  given  by  a  person  having  the  feudal  right  in 
the  lands  ;  but  when  a  person,  who  is  not  in  titulo  at  the  time, 
gives  infeftment  to  another,  and  that  same  person  afterwards  is 
vested  with  a  good  feudal  right,  the  jus  superveniens  does 
indeed  accresce,  so  as  to  validate  the  infeftment  of  the  succes- 
sor. The  reason  is,  that  all  the  necessary  solemnities  concur, 
there  being  sasine  given  by  the  feudal  proprietor  himself :  and 
though  he  has  given  it  a  little  beforehand,  still  he  has  given  it 
in  all  due  form  ;  and  when  he  himself  afterwards  acquires  the 
complete  right,  it  cannot  be  necessary  to  repeat  what  he  has 
already  done. 

But  when  the  infeftment  flows  from  a  person  who  neither 
then  has,  nor  thereafter  acquires,  the  feudal  right,  there  is  a 
total  and  essential  defect  in  point  of  solemnity,  which  never 
can  be  cured,  nor  the  defect  supplied  by  any  right  supervening 
in  the  person  of  another.  The  reason  is,  that  sasine  can  only 
flow  from  a  person  who  is  himself  infeft  ;  and  sasine  upon  the 
precept  of  a  person  who  never  has  been  infeft  is  no  sasine  at 
all,  and  never  can  by  any  means  be  made  a  good  infeftment. 

If  the  heir  of  the  grantor  afterwards  acquires  right  to  the 
lands,  he  may  be  bound  perhaps  to  grant  infeftment  flowing 
from  himself,  and  if  there  is  no  mid-impediment  he  may  do 
so  ;  but  a  null  sasine  given  by  one  who  never  had  right  to  the 
lands  cannot  possibly  become  valid,  merely  because  another, 
who  has  right  to  these  lands,  is  bound,  or  afterwards  becomes 
bound,  to  grant  infeftment. 

Sir  Ludovick  Grant  was  not  the  heir  of  Sir  Alexander  Grant 
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Kkitii      in  those  lands.     Quoad  them,  therefore,  he  was  not  eadem  per- 

Obant.      8ona  with  Sir  Alexander.    The  one  was  a  stranger  to  the  landfl, 

17027'      ^^^  'h®  other  was  the  feudal  proprietor  of  thera,  as  singular 

successor  to  James  Rose ;  and  consequently  it  never  can  be 

said  that  the  sasine  in  question  was  given  by  the  same  person, 

who  came  afterwards  to  be  infeft  in  the  lands. 

Sir  Alexander  Grant  lived  and  died  as  much  unconnected 
with  these  lands,  quoad  the  feudal  right,  as  any  third  partjr 
whatever.     He  never  can  appear  in  the  series  of  feudal  pro- 
prietors.    He  neither  succeeds  nor  is  succeeded  to.      He  was 
not  successor  to  one,  nor  could  be  author  to  another ;  and  the 
feudal  rights  acquired  afterwards  by  his  heir  can  no  more 
accresce  to  validate  a  sasine  granted  by  him,  which  is  a  mere 
nullity,  than  in  the  case  formerly  put,  the  right  acquired  by  C, 
the  guarantee,  could  accresce  to  validate  the  sasine  taken  upon 
the  precept  of  A,  who  had  no  right     Or,  to  put  another  cas^ 
suppose  a  stranger  quite  unconnected  with  the  lands  grants  a 
precept,  upon  which  infeflment  is  taken,  and  the  proprietor 
aflerwards  obliges  himself  to  warrant  the  infeflment,  or  to  hold 
it  as  valid,  there  cannot  be  a  doubt  that  the  infeflment  would 
still  remain  absolutely  void  and  null ;  and  the  same  would  be 
the  case  though  the  proprietor  should  afterwards  become  the 
general  disponee,  the  heir  of  provision,  or  the  heir-at-law  of  the 
granter  of  the  precept. 

ARorMUNTFOR  Pleaded  for  THE  DEFENDER. — The  rulo  that^z^  superveniens 
auctori  accrescit  successori,  is  admitted  in  the  laws  of  all  coun- 
tries. It  is  to  enforce  this  principle  of  natural  law  that  the 
law  of  Scotland  fictione  juris  holds  the  subsequent  acquisition 
of  the  right,  by  a  person  liable  in  warrandice,  to  have  preceded 
the  gianting  of  the  right  which  is  warranted.  This  principle 
applies  to  rights  of  all  kinds,  heritable  as  well  as  moveable,  real 
as  well  as  personal.  With  regard  to  all  of  them,  however,  it  is 
necessary,  firsU  that  the  right  to  be  validated  shall  be  complete 
3U0  generey  so  that  if  it  had  flowed  a  vera  domino  it  would  have 
been  liable  to  no  objection ;  and  second^  that  the  right  super- 
vening to  the  party  liable  in  warrandice  shall  also  be  unex- 
ceptionable. 

In  the  case  of  land-rights,  there  must  be,  firsts  such  a  con- 
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veyance  and  sasine,  as,  if  they  had  been  obtained  from  the  true       ^^ru 
owner,  would  have  been  unexceptionable ;  and  second,  a  feudal      gramt. 
right,  equally  unexceptionable,  in  the  party  liable  in  the  war-      "17927 
randice.     Where  these  two  circumstances  are  united,  justice 
requires  that  the  maxim  of  jus  superveniens  should  be  admitted ; 
and  there  is  nothing  in  the  nature  of  the  right,  or  in  the  parti- 
cular law  of  Scotland,  to  prevent  it. 

The  question,  tlierefore,  in  every  case  of  this  kind,  is,  Jirst^ 
Whether  the  heir  is  liable  in  warrandice  ?  and  second^  Whether 
at  any  time  before  the  competition  he  had  become  proprietor  of 
the  subject  to  which  the  warrandice  applies  ? 

If,  instead  of  taking  infeftment  in  his  own  person.  Sir  Alex- 
ander Grant  had  conveyed  his  right  in  the  Nairn  lands  to  a 
trustee  who  had  been  infeft,  could  it  be  maintained  that  the 
rule  of  jus  superveniens  would  not  be  applicable ;  because  in 
that  case,  as  well  as  in  the  present,  it  was  not  ipse  aucfor,  but 
another  person  coming  in  his  place,  in  whom  the  right  became 
complete  ?  If,  again,  Sir  Alexander  had  died  before  his  trustee 
took  infeftment,  it  is  surely  impossible  to  maintain  that  in  such 
a  case  the  benefit  of  the  trustee's  infeftment  would  not  accrue 
to  any  heritable  creditor  of  Sir  Alexander  Grant's,  who  had 
been  previously  infeft  in  these  lands. 

Where,  then,  can  the  doubt  exist  in  the  present  case  ?     A 
trustee  is  merely  the  representative  of  his  constituent  in  a  par- 
ticular subject,  and  yet  he,  or  rather  the  estate  in  which  he  is 
infeft,  is  subject  to  the  operation  of  the  jus  superveniens,  because 
be  comes  precisely  in  the  place  of  the  person  who  was  bound  in 
the  warrandice.     Shall  it  then  be  said  that  an  heir  who,  in  the 
tx>iiteniplation  of  law,  is  eadem  persona  with  the  ancestor,  who, 
a  consequence  of  his  service,  is  liable  universally,  and  who,  by 
ie  express  terms  of  the  clause  of  warrandice,  is,  in  this  case, 
>und  to  support  and  give  effect  to  the  right  disponed  by  his 
edecessor,  is  to  be  in  a  different  situation  ? 
It  has  been  said,  that  an  infeftment  deiived  from  a  person 
o   never  was  infeft  is  null  and  void;   that  the  rule  with 
ard  to  land-rights  is,  that  Ubi  nulla  sasina,  ibi  nulla  terra ; 
that  of  course  the  infeftment  in  question  never  could  be 
lered  valid ;  and  that  the  maxim  of  jus  superveniens  is  in- 
licable  to  the  case  of  land-rights  where  the  party  granting 
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kbith      infeflment  never  was  infefl ;  because  in  feudal  conveyances  it 
QnAST.      is  necessary  to  decide  according  to  strict  form,  without  any  re- 

1792.       laxation  on  account  of  equitable  principles. 

This  reasoning,  however,  is  more  specious  than  solid.  It 
confounds  two  things  which  are  quite  distinct  from  each  other, 
a  sasine  which  is  intrinsically  void  and  null,  and  a  sasine  which 
is  only  liable  to  a  temporary  objection.  In  the  one  case  the 
maxim  of  jus  superveniena  cannot  be  applied,  because  there  is,  in 
fact,  no  right  which  can  be  the  subject  of  it.  The  law,  however, 
is  very  diflFerent  with  regard  to  those  rights  which  are  not  ab- 
solutely void,  but  which  depend  for  their  complete  efficacy  upon 
certain  events  which  may  afterwards  happen  ;  and  this  is  the 
situation  of  rights  derived  from  those  who  are  not  in  the  full 
property  of  the  subjects  conveyed,  these  being  originally  liable 
to  challenge,  but  at  the  same  time  capable  of  being  rendered 
complete  by  the  subsequent  acquisition  of  the  property  in  him 
who  is  liable  in  the  warrandice.  As  to  the  reason  given,  why 
the  maxim  of  jus  superveniens  should  not  take  place  in  the  case 
of  a  land  estate,  where  the  right  flowed  from  the  ancestor, 
while  no  infeftment  followed  in  his  person,  viz.,  that  this  is  a 
matter  of  strict  form ;  by  proving  too  much,  it  proves  nothing 
at  all.  In  this  way,  the  brocard  of  jus  superveniens  would 
never  operate  in  feudal  rights,  a  proposition  which  cannot  at 
this  time  of  day  be  seriously  maintained.  In  this  case,  as  well 
as  in  many  others,  it  has  been  found  possible  to  do  justice, 
without  infringing  any  established  form.  In  order  to  make 
way  for  WiQJus  superveniens  in  feudal  rights,  it  is  required  that 
there  shall  be,  first,  a  sasine  completed  in  the  regular  manner 
in  the  person  warranted ;  and  second,  another  sasine  equaDy 
formal  in  the  person  liable  in  the  warrandice.  When  these  two 
circumstances  are  united,  expediency  as  well  as  justice  require 
that  full  effect  be  given  to  the  acts  and  deeds  of  the  pai*ties. 

jrDQMrST.  The  Court  Found,  "  That  Archibald  Grant  of  Pittencrieffs 

'  '  *  heritable  security  was  only  effectual  as  to  the  barony  of  Clava, 
but  not  as  to  the  Nairn  lands ;  and  therefore  that  his  repre- 
sentatives, in  so  far  as  they  have  received  payment  of  moi« 
than  the  purchase-money  of  said  barony,  must  repeat  the  same 
to  the  trustee  for  the  creditors  of  the  common  debtor." 
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In  the  Faculty  Collection  it  is  stated  to  have  been  observed 
on  the  Bench  as  follows  : — "  The  jus  supervenient  cannot  ac- 
cresce  in  the  present  case.  If  an  author  after  giving  infeftment 
is  himself  vested  in  the  feudal  right,  his  title  becomes  complete 
both  in  form  and  in  substance,  and  this  new  acquisition  of  right 
is  communicated  to  all  his  former  deeds.  But  a  sasine  obtained 
o  non  kabente  is  altogether  inept,  and  cannot  be  cured  by  any 
supervening  right  in  his  heir.  In  personal  rights  the  law  holds 
an  obligation  to  convey  and  a  conveyance  to  be  the  same ;  and, 
therefore,  every  person  liable  in  absolute  warrandice  is  bound 
to  grant  the  conveyance.  But  in  heritage,  although  an  heir 
whose  ancestor  conveyed  having  only  a  personal  right  is  liable 
in  warrandice,  and  is  obliged  to  give  an  infeftment,  still  that 
infeflment  cannot  proceed  on  the  pi-ecept  granted  by  the  an- 
cestor, who  never  acquired  any  right  which  entitled  him  to 
grant  that  warrant.  The  circumstance  of  Sir  Ludovick  having 
entered  heir  cum  beneficio,  does  not  in  the  least  affect  the  case." 


Kcm 


1.  A  conveyance  granted  by  a 
party  who  has  no  right  to  tlie 
subject  conveyed,  but  with  con- 
sent of  the  true  owner,  is  cffec- 
tnal.  Se^  vol.  I.  p.  33.  In  the 
cue  of  BUCHAN  c.  COCKBURN, 
July  U,  1739,  there  given,  Lord 
KiLKESRAS  sutes, — "  All  agreed 
that  a  )jroprietor  of  land  consent- 
ing to  a  disposition  granted  a  tton 
domino,  implies  a  conveyance  by 
the  dominiu."  There  is  no  case, 
however,  in  which  the  point  has 
occurred  of  a  party  mho  had  no 
right  conveying,  and  afterwards 
mfuiring  a  right.  In  such  a 
case  would  the  maxim  jui  super- 
teniena  auetori  accrescit  succensori 
apply  ?  It  is  not  doubted  that  tlte 
f^ruiter  of  the  conveyance  would 
be  nnder  sa  obligation  to  grant  a 
new  conveyance  of  the  sabject; 
bat  womW  the  ac(]n<m)  right  of 


the  granter  accrcsce  to  the  grantee 
ipnojure? 

2.  Professor  Bell  In  his  Princi- 
ples observes, — "  If  the  granter  of 
the  precept  have  at  the  time  no 
right  to  the  subject,  but  acquire  a 
right  by  a  subsequent  title,  it  may 
be  doubted  whethor  accretion  will 
take  place.  The  ground  of  this 
<]oubt  is,  that  there  can  be  no 
pro|)er  conveyance  where  there  is 
no  right  existing:  that  law  may 
fielione  supply  solemnities  hut  not 
substantial  right ;  and  that  in  such 
cases  (here  is  nothing  but  an  im- 
plied obligation  to  convey  which 
requires  a  different  mode  of  com- 
pletion." Mr.  Bell  adds  in  a 
Note : — "  Id  consultation  with  the 
late  Mr.  Jameson  we  differed  in 
opinion ;  that  sound  lawyer  in- 
clined to  hold  the  maxim  applica- 
ble."—Bc/fg  Prmeiftle;  §  ftH2. 
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A  Feudal  right  of  property  cannot  be  lost  by  tlie  Xegative 

Pretcripiion. 

PRESBYTERY  OF  PERTH  v.  MAGISTRATES  OF  PERTH. 

March  6, 1780.  Ik  1569  Jamcs  VL,  with  consent  of  the  Earl  of  Murraj, 
Nabbativi.  then  Regent,  by  a  gifk  and  charter  under  the  Great  Seal, 
granted  for  the  use  of  the  poor,  within  the  burgh  of  Perth,  all 
lands  and  tenements  which  belonged  to  the  Dominican  Friai^ 
the  Friars  Minor  or  Franciscan,  and  the  White  Friars  of  that 
burgh,  together  with  the  yards,  monastery,  or  charter-hoose^ 
belonging  to  the  said  Friars.  By  the  charter,  the  rents  and 
yearly  income  of  the  said  lands  were  appointed  to  be  received  by 
a  collector  or  hospital-master  or  masters,  to  be  annually  chosen 
by  the  ministers  and  elders  of  the  Kirk-Session  of  the  burgh  of 
Perth,  who  were  to  apply  the  same  to  the  poor  uses  mentioned 
in  the  charter,  and  to  no  other.  Infeftment  followed  upon  this 
charter,  and  in  1587  the  same  sovereign  confirmed  the  char- 
tor,  and  both  charters  were  afterwards  ratified  by  Parliament 
The  rents  and  income  of  the  Hospital  lands  were  rightlT 
applied  till  about  the  year  1643,  when  the  Magistrates  and 
Town  Council  of  Perth,  having  obtained  a  share  in  the  manage- 
ment of  the  lands,  applied  the  income  to  the  use  of  the  town  of 
Perth,  and  refused  to  be  accountable  to  the  Presbytery  of  Perth, 
who  had  the  inspection  of  poor  donations  within  the  boimds. 

An  action  was  then  raised  by  the  Presbytery  of  Perth,  con- 
cluding to  have  the  Magistrates  compelled  to  produce  their 
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title  to  the  Hospital  lands,  if  they  any  had,  and  to  have  the  Prbsbytkry 
same  reduced,  and  also  to  have  it  declared  that  the  pursuers    °' ^r^^"^ 
had  the  only  undoubted  rio;ht  and  title  to  these  lands,  in  virtue  ^^^JfTBATis 

of  the  royal  charter,  and  infeflment  thereon,  and  the  ratifica- 

tion  by  Parliament. 

The  Kirk-Session  having  disclaimed  the  action  at  the  pur- 
suers' instance,  the  defenders  pleaded  that  the  pursuers  had  no 
right  to  insist  in  the  name  of  the  Kirk-Session.  The  Court  July  12, 1728. 
Found,  "  That  the  Ministers  and  Elders  of  Perth  cannot  disclaim 
the  process,  and  sustained  process  at  the  Presbytery's  instance, 
in  order  to  exclude  any  interest  the  Magistrates  of  Perth  can 
pretend  to  the  Hospital  lands,  and  remitted  to  the  Ordinary  to 
proceed  accordingly.'* 

The  cause  having  gone  back  to  the  Lord  Ordinary,  the  de- 
fenders pleaded  the  negative  prescription. 

Pleaded  for  the  Pursuers. — The  defenders  never  had  any  abgumkht  fob 
title  to  the  lands  in  question,  and  the  pursuers  having  produced   ""*""*■• 
a  title  to  them,  their  right   under  it  could  never  prescribe 
unless  excluded  by  another  title  and  possession  thereon  for 
forty  years. 

The  Act  1617,  cap.  12,  consists  of  two  parts.    The  ^rst  part 
establishes  the  positive  prescription,  by  which  proprietors  of 
lands  who  have  been  in  possession,  by  virtue  of  heritable  infeft- 
ment  for  forty  years  together,  without  any  lawful  interruption, 
and  their  heirs  and  successors,  shall  not  be  disquieted  in  the 
heritable  right  and  property  of  their  lands.    The  second  part  of 
the   Act  establishes  the  negative  prescription,  by  which  it  is 
provided  that  all  action  for  charging  lands,  and  for  recovering 
lands  upon  covenants  and  obligations,  shall  prescribe  if  not  in- 
sisted in  for  forty  years.     It  relates  to  actions  on  heritable 
bonds,  reversions,  &c.,  and  is  confined  to  such  deeds  as  are  not, 
properly  speaking,  rights  of  property,  but  such  as  create  a  bur- 
den on  the  estate.    This  part  of  the  Act,  however,  in  no  way 
establishes  a  right  to  lands  by  a  possession  for  forty  years 
without  any  title.    This  would  be  in  direct  contradiction  to  the 
Bret  part  of  the  Act. 

A  right  of  property  in  land  cannot  be  lost  by  the  negative 
p|.0^ription>  unless  another  party  has  acquired  right  by  the 
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rRR«nTTRRT  posltive  prescription.     When  a  complete  right  of  property  is 
r  once  established,  that  right  must  remain  for  ever,  uiiless  it  is 

of^Pebt™  transferred  from  the  party  in  whom  the  right  was  established, 
jyg^  by  conveyances,  legal  or  conventional,  or  unless  the  property  is, 
without  such  conveyances,  acquired  by  the  positive  prescription. 
The  defenders  have  produced  no  title.  Possideo  quia  possideo 
is  no  defence  to  a  declarator  of  property  proceediDg  upon  an 
ex  facie  valid  title.  A  mere  possessor  has  no  right  to  object 
the  negative  prescription.  The  property  of  all  the  land  in 
Scotland  must  be  somewhere.  If  a  former  proprietor  has  lost 
it  non  utendOj  what  has  become  of  it  ?  The  party  possessing 
cannot  have  got  it,  because  there  can  be  no  property  of  land 
without  infeftment.  Without  an  investiture  no  fee  can  be  con- 
stituted. There  can  be  no  superior  nor  vassal,  and  consequently 
if  there  be  no  investiture  of  the  lands,  the  property  must  be 
caduciary  and  belong  to  the  King.  Where  there  is  a  subsisting 
right  of  property,  that  cannot  be  taken  away  except  by  reduc- 
tion. The  right  to  reduce  may  prescribe  nan  tUendOj  but  ^ 
right  of  property  itself  cannot  prescribe  where  no  other  party 
has  acquired  by  prescription.  The  law  never  intended  to 
secure  a  mere  pr^do  by  cutting  oflF  the  rights  of  other  parties. 
The  whole  question  at  issue,  therefore,  resolves  into  this,— 
whether  one  who  has  no  right  to  lands  can  object  the  nega- 
tive prescription,  against  a  party  who  for  certain  had  once  a 
complete  right  of  property  ?  The  pursuers  submit  that  he  cannot 
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iiiMHTCTFOR  Pleaded  for  the  Defenders. — The  plea  of  the  defender 
is  not  that  they  have  right  by  the  positive  prescription.  They 
are  not  bound  to  say  so  in  the  present  state  of  the  case.  If 
their  right  were  of  yesterday  it  would  be  good  against  the  pm^ 
suers,  if  theirs  is  prescribed.  The  defenders,  therefore,  are  not 
bound  to  say  what  their  right  is,  if  the  title  of  the  pursuers  be 
extinguished  by  the  negative  prescription.  This  plea  is  estab- 
lished by  the  express  words  of  the  Act  1617.  The  latter  part  of 
that  Act  ordains  that  all  actions  competent  upon  heritable  bonds, 
reversions,  contracts,  or  others  whatsoever,  shall  be  pursued 
within  the  space  of  forty  years  after  the  date  of  the  same,  othe^ 
wise  to  prescribe.  From  this  it  is  evident  that  the  negative  pre- 
scription is  as  firmly  established  as  the  positive,  and  is  indeed  tbe 
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cbiefest  security  intended  for  quieting  the  minds  of  the  lieges.   Pbehbytmy 
The   preamble   of  the    Act  is,  that  writs  are   often   lost  by         r.  ^^ 
injury  of  time.     What  is  the  consequence  of  that,  but  that  ^*o,*'i"kt^" 
those  who  may  have  lost  their  evidents,  and  so  cannot  have  the 
benefit  of  a  positive  prescription,  may  be  quiet  in  the  possession, 
if  no  action  be  moved  against  them  for  forty  years,  and  in  that 
case  are  not  bound  to  produce  any-titles,  or  open  their  charter- 
chests  to  one  whose  right  is  prescribed  non  utendo. 

It  is  impossible  for  the  pursuers  to  contend  that  an  action, 
the  object  of  which  is  to  take  away  from  the  defenders  lands 
which  they  have  possessed  for  forty  years,  does  not  fall  under 
the  Act  of  Parliament,  nor  to  plead  that  a  right  of  property 
does  not  prescribe  non  utendo.  It  is  against  these  very  rights 
that  prescription  is  principally  introduced. 

The  pursuers  have  objected  that  the  defendei-s  have  pro- 
duced no  title.  That  is  true.  They  are  not  bound  to  do  so, 
because  their  very  defence  is,  that  they  are  not  obliged  to  pro- 
duce any,  and  that  they  wont  open  their  charter-chest  to  any 
one  whose  right  is  prescribed,  until  he  remove  that  objection 
by  estabhshing  interruption. 

The  Lord  Ordinary  "  Repelled  the  allegeance  of  negative  pre-  July  26, 1728. 
Bcription,  in  respect  of  the  answer  that  the  defenders  had  pro- 
duced no  title,  and  Found  that  the  lands,  and  all  others  libelled, 
do  pertain  and  belong  to  the  Hospital  of  Perth  ;  and  decerned 
and  declared  accordingly .'' 

The  defenders  having  reclaimed,  the  Court  "  Adhered."         Noy.  21, 1728. 

A  second  petition  was  presented  by  the  defenders,  praying 
the  Court  to  find  that,  as  being  called  as  defenders,  or  as  being 
in  possession,  they  had  a  right  to  object  the  negative  prescrip- 
tion against  the  pursuer's  title,  which  was  ex  facie  prescribed 
non  utendOy  and  that  the  defenders  were  not  obliged  to  produce 
any  title,  and  much  less  to  allege  positive  prescription. 

On  considering  this  petition  with  answers,  the  Court  again  Dec.  26, 1728. 
•*  Adhered.'^ 

The  defenders  bavins:  appealed  to  the  House  of  Lords,  "  It  House  of  Lords, 

r>    J         J  J    A  1.     ,       r   t  .,        .    .      1         .  1    •       ,  March  6, 17aO. 

was  Ordered  and  Adjudged  that  the  mterlocutors  complamed 
of  be  affirmed.*' 
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II.— MACDONKLL  t;.  DUKE  OF  GORDON. 

Feb.  26, 1828.  j^  igo2  Jamcs  VI.  granted  a  charter  to  Alexander  Camp- 
NAanATivi.  bell  of  Ardchattan,  conveying  to  him,  inter  aliaj  the  monastery 
and  priory  of  Ardchattan,  and  also  the  patronage  of  the  church 
of  Kilraanivaig,  and  infeftment  followed  on  the  charter  in 
1606.  The  right  of  patronage  was  afterwards  conveyed  by 
John  Campbell  of  A  rdchattan  to  Macdonell  of  Glengarry. 

In  1618  James  VI.  granted  to  Lord  George  Gordon  a  char- 
ter of  the  lands  of  Inverlochie,  comprehending  the  patronage  of 
the  church  of  Kilmanivaig,  and  on  this  charter  infeftment  was 
taken  in  1623. 

In  1822  a  competition  arose  for  the  right  of  presentation 
between  the  pursuer,  as  holding  right  from  Campbell  of  Ard- 
chattan, and  the  defender.  Mutual  actions  of  declarator  were 
brought,  the  one  at  the  instance  of  Macdonell,  with  concurrence 
of  Campbell  of  Ardchattan,  against  the  Duke,  and  the  other  by 
the  Duke  against  these  parties. 

Aeoumbst  fob     Pleaded  for  the  Pursuer. — The  title  of  Campbell  of  Ard- 

PUilSUKB. 

chattan  to  the  patronage  in  question  is  clearly  preferable  to 
that  of  the  Duke  of  Gordon,  the  former  being  dated  in  1 602, 
and  the  latter  in  1618,  unless  the  Duke  can  establish  a  pre- 
scriptive right.     The  right  of  the  former  cannot  be  excluded 
by  the  negative  prescription.     Such  a  plea  is  unfounded  in  re- 
gard to  a  right  of  feudal  property.     Such  a  right  cannot  be  lost 
by  negligence.     It  can  only  be  lost  by  another  party  acquiring 
it  in  virtue  of  the  positive  prescription.     The  inile  of  law  is, 
that  a  right  of  property  must  be  transferred  by  a  title.    Were 
it  otherwise,  a  party  who  had  no  title  might  plead  that  his 
opponent  had  lost  the  right  which  had  been  vested  in  him  by 
an  undoubted  written  title.     If  such  a  doctrine  were  sustained 
the  positive   prescription  would   be   utterly  useless,  and  the 
negative  prescription,  instead  of  being  a  mode  of  extinguishing 
a  right,  would  be  a  mode  of  acquiring  one.  „ 

abgvmext  poe     Pleaded  for  the  Defenders. — The  negative  prescription  ^ 
DuFKnoitas.      applicable  to  a  right  of  property.     This  has  been  settled  by     .^ 
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various  decisions,  and  particularly  by  the  case  of  Paul  v.  Reid ;    Maodonell 
and  accordingly  it  has  been  repeatedly  found  that  rights  of     Dck*eo» 
servitude  may  be  so  lost.  ^!!!!!!- 

1828. 

The  Court  "  Found  that  the  negative  prescription  did  not  Judoment. 
apply  to  a  right  of  property  in  a  feudal  subject.''  ^®^  ^^'  ^^^ 

LoBD  Justice-Clerk  Boyle  observed, — "  I  am  decidedly  of    Opohons. 
opinion  that  the  negative  prescription  does  not  apply  in  this 
case,  and  that  the  Duke  of  Gordon  cannot  avail  himself  of  that 
plea  unless  his  own  titles  are  fortified  by  the  positive  prescrip- 
tion.'' 

Lord  Cringletie. — "  As  to  the  negative  prescription,  I  per- 
fectly agree  with  the  Lord  Justice-Clerk." 

Lord  Corbhousb. — "  I  think  it  clear  that  Glengarry  has  not 
lost  his  right  by  the  negative  prescription.  If  there  be  a  prin- 
ciple well  settled  in  the  law  of  Scotland,  it  is  this — that  the 
right  of  ownership  in  a  feudal  subject,  being  complete,  cannot 
suflFer  the  negative  prescription.  That  principle  has  been  sanc- 
tioned by  the  practice  of  two  centuries,  and  to  shake  it  would 
be  attended  with  incalculable  mischief.  There  is  not  the  trace 
of  an  authority  or  decision  that  a  title  to  land,  radically  defec- 
tive in  its  constitution,  and  followed  by  a  possession  short  of 
forty  years,  is  preferable  to  a  title  radically  good,  but  upon 
which  no  possession  has  followed.  The  reason  is  manifest. 
Possession  has  certain  effects,  and  indeed  very  important  ones, 
in  proper  possessory  questions — in  questions  with  regard  to 
the  right  of  detention,  interdict,  consumption  of  fruits ;  but,  in 
declaratory  cases  as  to  the  constitution  of  land-rights,  posses- 
sion for  less  than  forty  years  is  equivalent  to  no  possession  at 
alL  If  A  has  a  grant,  and  no  possession,  and  B  has  a  grant, 
and  thirty  years'  possession — in  a  declarator  A  and  B  must 
compete  solely  on  the  validity  of  their  respective  grants.  In 
this  caae,  Ardchattan's  grant  from  the  Crown  was  clearly  prior 
and  preferable. 

"  Not  one  of  the  authorities  cited  by  the  Duke  of  Grordon 
touches  this  principle.     He  refers  to  servitudes,  adjudications, 
and  other  encumbrances ;  and  it  is  true  these  may  be  lost,  be- 
cause the  rule  applies  only  to  the  right  of  plenum  dominium^ 
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Macuonill  complete  ownership,  as  contradistinguished  from  such  burdens. 
So  also  the  right  of  reducing  a  grant  on  any  extrinsic  nullity 
may  be  lost,  as  Mr.  Erskine  has  distinctly  explained*  Of  this 
last  description  was  the  case  of  Clarke  v.  the  Earl  of  Home,  on 
which  the  Duke  relies.  For  a  full  exposition  of  the  law  on  the 
question  of  the  negative  prescription,  I  would  refer  your  Lord- 
ships to  another  and  a  recent  case,  which  I  am  surprised  the 
Duke  of  Gordon  has  quoted — I  mean  that  of  Paul  v.  Rad, 
being  in  direct  opposition  to  his  argument  It  was  there  dis- 
tinctly admitted  that  in  no  case  could  the  right  of  ownership  in 
a  feudal  subject  be  lost  by  the  negative  prescription.  But  I 
shall  not  detain  your  Lordships  on  a  point  which  I  consider  so 
perfectly  clear.'* 

Lord  Allow  ay. — "  I  am  most  happy  to  concur  with  your 
Lordships  with  regard  to  one  question  which  is  of  the  utmost 
importance  where  the  negative  prescription  was  endeavoured  to 
be  pleaded  for  the  purpose  of  making  a  complete  feudal  right** 

Lord  President  Hope. — "  With  regard  to  the  negative  pre- 
scription, my  opinion  is  quite  as  clear  as  to  the  positive 
prescription.  We  are  told  that  it  is  admitted  that  the  negative 
prescription  applies  to  all  rights  of  action,  but  not  to  rights  of 
property.  Now  I  should  like  to  know,  when  I  am  in  posseasioD 
of  a  feudal  subject  by  a  title,  how  any  one  can  get  me  out  of 
possession  but  by  an  action.  Let  him  have  the  best  possible 
title  in  the  world,  how  can  he  turn  me  out  but  by  an  action  t 
What  I  take  to  be  the  meaning  of  the  law,  and  the  passage  in 
Erskine,  is  this — that  the  negative  prescription  cannot  be 
pleaded,  except  by  a  person  who  has  in  him  such  a  title  as 
would  be  good,  if  the  positive  prescription  had  run.  Take  the 
case  which  I  put  of  a  person  being  in  possession  upon  a  charter 
and  sasine ;  he  is  entitled  to  plead  the  negative  prescription, 
although  the  positive  has  not  run  in  his  favour,  because  his 
possession  was  on  a  title  to  which  the  positive  prescription 
would  apply.  That  was  the  case  in  Paul  v.  Reid ;  and  most 
sincerely  do  I  regret  we  are  deprived,  by  indisposition,  of  the 
assistance  of  one  of  our  brethren,  (Lord  Eldin,)  who,  in  that 
case,  in  one  of  the  ablest  speeches  I  ever  heard  from  the  bar, 
probed  the  law  of  prescription  to  the  bottom,  and  convinced 
the  Court  that  the  negative  prescription  might  be  pleaded  by  a 
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party  who  had  in  him  such  a  title  as  would  have  been  good,  if  MACDoyuLL 
the  positive  prescription  had  run.     But  suppose  I  am  in  posses-     Dukb  of 
sion  under  a  tack,  I  could  not  plead  the  negative  prescription     ^^^|^* 
against  the  person  who  claims  the  property,  because  my  title       ^^^• 
to  the  property  never  could  have  been  made  good  by  the  posi- 
tive prescription.    In  the  same  way,  in  a  right  which  is  redeem- 
able in  ffremio,  I  cannot  plead  that  against  the  real  proprietor, 
because  no  length  of  possession  would  have  made  it  good  as  a 
right  of  property.     But  if  we  are  right  as  to  the  positive  pre- 
scription, that  is  of  less  consequence.     I  confess  that  on  the 
question  of  positive  prescription  I  have  no  doubt.'' 

Lord  Mackenzie. — "  With  regard  to  the  negative  prescrip- 
tion, I  was  counsel  in  the  case  of  Paul  and  Reid  with  Lord 
Eldin,  and  I  never  understood  that  we  maintained  that  a  right 
of  property  could  be  extinguished  by  the  negative  prescription. 
I  have  only  to  add  on  that  subject,  that  if  the  negative  pre- 
scription could  have  such  an  effect,  it  seems  demonstrable  that 
there  would  be  no  room  for  the  positive  prescription,  because 
in  every  case  the  negative  prescription  must  be  the  stronger  of 
the  two.  But  there  are  cases  of  constant  and  almost  daily 
occurrence,  in  which  a  party  who  has  failed  to  make  his  title 
effectual  by  the  positive  prescription,  is  not,  and  cannot  be, 
allowed  to  disturb  the  right  of  his  adversary  by  pleading  the 
negative  prescription.  Suppose  a  party  is  in  the  course  of  pre- 
scribing his  title  both  by  the  positive  and  negative  prescription, 
when  his  possession  is  interrupted  by  being  challenged  by  a 
stranger ;  and  then  suppose  a  question  occurs  afterwards  with 
a  third  party,  would  he  be  entitled  to  plead  the  negative  pre- 
scription as  against  that  third  party,  so  as  to  set  aside  the  pre- 
vious interruption  which  had  been  given  to  his  possession? 
Such  a  plea  would  not  be  available,  but  the  previous  challenge 
would  be  held,  even  against  such  third  party,  as  an  interruption 
to  the  positive  prescription.  Your  Lordship  may  recollect 
more  distinctly  the  case  of  Reid,  and  I  may  be  mistaken  ;  but 
I  think  it  right  to  state  what  my  recollection  of  that  case  was, 
in  which  I  wrote  the  papers,  and  was  along  with  Lord  Eldin/' 

LoBB  Newton.— T-"  It  does  not  appear  to  me  that  the  nega- 
tive prescription  applies  in  this  case." 
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An  unrecorded  Saline  is  not  a  sufficient  TiUe  far  Prescription. 


CRAWFORD  9.  M'MICHEN. 


Jan.  4, 1729.  This  cose  is  given  in  Volume  II.  page  112. 


Extrinsic  Objections  to  a  Title  are  lost  by  the  Negative  Prescription, 


I.— PAUL  V,  RBID. 


Feb.  8, 1814.  fTj^ig  ^^q  jg  given  in  Volume  I.  page  182. 


II.—EARL  OP  DUNDONALD  9.  BOTES'  TRUSTEES. 

May  12, 1886.  j^  J  770  Captain  Gilchrist  executed  a  settlement  conveying 
Nabrative.  his  lands  to  his  wife  in  trust,  with  directions  to  convey  them  to 
his  two  daughters,  Orizel  and  Ann,  equally,  as  soon  as  the 
youngest  should  attain  twenty-one  years.  In  1778  the  eldest 
daughter,  then  Mrs.  Boyes,  obtained  a  precept  of  clare  con&taty 
as  eldest  daughter,  and  one  of  the  two  heirs-portioners  of  her 
father,  and  on  the  precept  she  was  infeft  in  one  just  and  equal 
half  of  the  lands.  In  1779  she  and  her  younger  sister,  who 
had  married  the  Earl  of  Dundonald,  entered  into  a  submission 
for  the  purpose  of  ascertaining  the  extent  of  the  precipuim 
due  to  Mrs.  Boyes,  as  the  eldest  heir-portioner,  and  in  the 
following  year  decree  was  pronounced  by  the  arbiter  assigning 
certain  subjects  to  her  as  a  precipuum. 

In  1786  a  brieve  was  taken  out  by  Mrs.  Boyes  and  her 
husband  for  dividing  the  lands,  and  in  her  claim  she  claimed 
the  half  lying  contiguous  to  her  precipuum.  Her  sister,  Lady 
Dundonald,  was  now  deceased,  but  the  claim  was  taken  out  by 
the  agent  for  her  children,  who  stated  no  objection  to  it^  and 
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agreed  to  have  it  remitted  to  an  inquest.  The  process,  how- 
ever, fell  asleep,  and  was  not  finally  insisted  in  until  a  wakening 
and  transference  of  it  was  brought  in  1828  by  the  trustees  of 
John  Boyes,  junior,  the  son  of  the  elder  sister.  In  1830  the 
lands  were  divided  by  the  SheriflF  and  a  Jury — the  precipuum 
designated  in  the  decree-arbitral  being  excepted  from  the  divi- 
sion, and  the  half  of  the  land  which  was  contiguous  to  the 
precipuum  was  given  to  the  trustees  of  Mr.  Boyes.  The  Earl 
of  Dundonald,  the  son  and  representative  of  the  younger  sister, 
then  obtained  a  precept  of  clare  constat  from  the  superior,  and 
was  infeft  under  it. 

In  1833  the  Earl  expede  a  general  service  as  heir-portioner 
of  provision  under  the  settlement  of  his  grandfather  in  1770, 
and  brought  a  reduction  of  the  submission  entered  into  between 
his  mother  and  her  sister  in  1 779,  and  also  the  decree-arbitral 
of  1780,  and  also  the  decree  of  division  in  1830.  The  action 
also  concluded  for  declarator,  that  under  the  settlement  of  1770 
the  elder  sister,  Mrs.  Boyes,  had  no  right  to  a  precipuum,  and 
that  the  pursuer  had  right  to  one  half  of  the  heritage  which 
had  been  allotted  to  her  as  a  precipuum. 
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Pleaded  for  the  Defender. — The  right  of  Mrs.  Boyes  to  a  ABauMCHT  tob 
precipuum  was  fortified  both  by  the  positive  and  negative  pre-   "**"*• 
scription. 

By  the  submission  in  1779  her  right  to  a  precipuum  was 
expressly  admitted,  and  by  the  decree-arbitral  in  1780  the 
precise  extent  of  it  was  decided.  If  this  decree  could  not  be 
challenged,  the  pursuer  was  excluded  from  impeaching  the 
right  of  Mrs.  Boyes  to  the  precipuum.  But  all  right  to  chal- 
lenge that  decree  was  cut  off  by  the  negative  prescription,  aa 
four  years  had  run,  after  the  decree,  before  the  death  of  Lady 
Dundonald,  and  above  thirty-seven  years  of  the  majority  of  the 
pursuer.  Lord  Dundonald,  had  run  before  the  institution  of  this 
action.  It  was  quite  competent  to  the  defenders  to  state  this 
plea,  whether  they  could  also  plead  the  positive  prescription  or 
not ;  because  the  effect  of  the  plea,  in  this  instance,  was  to  cut 
off  the  pursuer's  right  to  attack  their  title.  But  the  positive 
prescription  bad  also  run  in  favour  of  the  defenders.  Mrs. 
Boyes  was  infeft,  as  eldest  heir-portioner,  in  1778,  and  this 
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Earl  of  infeftment  was  followed  with  more  than  forty  years'  possession. 
tj.  As  to  the  precipuum  lands,  it  was  true  that  the  natural  posses- 
TRU8TKW9.  sion  of  Mrs.  Boyes  commenced  as  late  as  1803,  but  that  was 
because  the  liferentrix  lived  till  then,  and  her  possession  was 
the  possession  of  the  fiar.  The  infeftment  of  Mrs.  Boyes,  to  its 
full  legal  extent,  was  therefore  unchallengeable  ;  and  even  if  it 
were  only  in  the  pro  indiviso  half  of  the  lands  in  general,  it  was 
necessarily  an  infeftment  in  the  full  right  of  the  precipuum 
lands,  as  they  were  an  indivisible  subject,  to  which  a  younger 
heir-portioner  was  legally  a  stranger.  The  right  of  Mrs.  Boyes 
in  the  precipuum  lands  was  therefore  complete,  without  any 
brieve  or  division,  or  conveyance  from  the  other  heir-portioner ; 
and  if  these  were  necessary,  quoad  nltrUj  the  defenders  could 
compel  the  pursuers  to  concur  in  such  measures,  so  far  as  not 
already  carried  through. 

AiiGtsiKNTFOE  Pleaded  for  the  Pursuers. — The  pursuers  stood  infeft  as 
heir  of  provision  under  the  settlement  of  1770,  which  cut  oflF 
all  right  of  precipuum  on  the  part  of  Mrs.  Boyes. 

Neither  the  positive  nor  the  negative  prescription  were 
applicable  to  the  present  claim.  The  negative  prescription 
could  not  be  eflfectual  to  take  away  any  right  of  property  in 
the  precipuum  lands  which  arose  under  the  settlement  of  1 770. 
But  farther,  the  negative  prescription  could  not  competently  be 
pleaded  by  any  party  whose  title  was  not  fortified  by  the 
positive. 

The  positive  prescription  was  also  inapplicable.  The  infeft- 
ment of  Mrs.  Boyes  in  1 778,  was  expressly  limited  to  her  "just 
and  equal  half"  of  the  lands  of  Annsfield,  with  houses,  &c.,  as 
well  as  of  all  the  other  lands.  It  did  not  refer  to  any  pre- 
cipuum; and  it  was  not  repugnant  to  the  settlement  1770, 
which  also  gave  the  same  pro  indiviso  half  of  every  heritable 
subject,  including  Annsfield.  There  was  no  other  infeftment 
to  which  the  positive  prescription  could  be  referred ;  and  no 
length  of  possession,  following  on  an  infeftment  which  was  thus 
limited,  could  enlarge  the  party's  right  beyond  the  pro  indiviso 
half  in  any  part  or  portion  of  the  subjects.  As  to  the  posses-  I 
fiion  of  the  precipuum  lands  by  Mrs.  Gilchrist^  as  liferenter  under 
the  bond  and  disposition  of  1 777,  executed  in  her  favour  by 
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Captain  Gilchrist,  it  could  not  impute  as  the  possession  of  any     Kabl  o» 
fiar,  especially  where  the  fiar's  title  was  not  made  up  conform-         v, 
ably  to  Captain  Gilchrist's  settlement.  Ti?u^b8. 

J  886. 

Lord  Cockbubn  reported  the  cause  on  cases,  and  the  Court  judomknt. 
"  Sustained  the  plea  of  the  negative  prescription."  ^^"^  ^*^'  ^'^^' 

Lord  Balqbay. — "  I  think  the  defence  of  prescription  must     OriNio.vs. 
be  sustained." 

Lord  President  Hope. — "  I  am  of  the  same  opinion.  I 
think  the  plea  of  the  defenders  is  good  both  on  the  positive 
and  the  negative  prescriptions.  The  negative  is  quite  enough 
for  their  defence,  and  consistently  with  the  case  of  Paul  v. 
Reid,  which  received  great  consideration,  I  hold  the  defenders 
perfectly  entitled  to  state  that  plea,  even  if  they  could  not  also 
plead  the  positive  prescription.  It  has  been  frequently  said 
that  no  man  can  plead  the  negative  prescription,  as  affecting 
an  heritable  right,  who  cannot  also  plead  the  positive.  But 
this  is  too  loose ;  and  the  correct  statement  of  the  doctrine 
appears  to  be,  that  the  negative  prescription  can  be  pleaded  by 
any  party  to  whom  the  positive  prescription,  if  it  had  run, 
would  have  afforded  a  good  title.  Such  a  party,  I  conceive, 
may  plead  the  negative  prescription,  whether  the  full  term  of 
the  positive  prescription  has  run  in  his  favour  or  not," 

Lord  Mackenzie. — "  I  concur  with  your  Lordship  in  holding 
the  defenders  entitled  to  plead  the  negative  prescription  ;  and 
that  plea  is  sufficient  for  their  defence.  Their  argument  on  tlie 
submission  and  decree -arbitral  appears  to  me  to  be  invincible. 
The  terms  of  that  submission  distinctly  implied  an  acknowledg- 
ment that  Mrs.  Boyes  had  right  to  a  precipunm.  They  admit 
of  no  other  construction.  If  the  submission  had  been  entered 
into  yesterday,  and  was  not  impeachable  on  the  ground  of 
fraud,  or  any  other  relevant  ground,  there  would  be  an  end  of 
the  pursuer's  case,  in  so  far  as  that  deed  would  import  a  dis- 
tinct acknowledgment  that  Mrs.  Boyes  had  right  to  a  precipuum. 
The  decree-arbitral  defined  the  extent  of  the  precipuum  in  1 780. 
Now,  it  appears  to  me  that  the  decree  has  been  fortified  by  the 
negative  prescription,  and  that  the  right  to  challenge  it  is  cut 
off.     According  to  the  decision  of  Paul  v,  Reid,  the  negative 
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prescription  excludes  reduction.  But,  without  a  reduction  of 
the  decree-arbitral,  the  pursuer  cannot  effectually  insist.  And 
as  this  is  not  now  competent  to  him,  it  appears  to  me  that  his 
case  is  at  an  end,  in  consequence  of  the  application  of  the 
negative  prescription  in  support  of  the  defences. 

"  It  is  unnecessary  for  me,  therefore,  to  give  judgment  on 
the  plea  founded  on  the  positive  prescription.  I  am  not  pre- 
pared to  say  whether  that  plea  is  well-founded.  I  am  not 
satisfied  that  the  Jus  crediti  under  the  disposition  of  Captain 
Gilchrist  would  have  been  extinguished,  but  for  the  decree- 
arbitral  and  the  negative  prescription.  The  service  as  heir- 
portioner,  followed  by  tlie  vague  sasine,  and  by  prescription, 
would  probably  have  been  a  good  title  ;  but  I  do  not  see  such 
possession  here  as  would  have  supported  the  positive  prescrip- 
tion ;  and,  in  particular,  I  am  not  prepared  to  assent  to  the 
plea  that,  in  this  case,  the  possession  of  the  liferentrix  was 
equal  to  the  possession  of  the  defenders'  author.  On  the  whole, 
I  should  not  have  been  free  from  doubt  had  not  the  negative 
prescription  applied  ;  but  that  is  decisive  of  itself.'' 

Lord  Gillies. — "  I  agree.  The  pursuers  plead  that  Mrs. 
Boyes  made  up  her  title  to  one  half  of  the  lands,  which  was 
exactly  what  she  would  have  taken  if  she  had  acted  under  the 
settlement  1770.  But  still  she  did  make  up  her  title  expressly 
as  eldest  heir-portioner,  and  in  that  character  alone.  I  think 
the  defences  should  be  sustained." 


III.— CUBBISON  V.  HYSLOP. 


Nov.  29, 1837. 


Nabrativb. 


In  1765  John  Cubbison  conveyed  his  lands  to  his  second 
son  John,  the  deed  bearing  in  gremio  to  be  granted  in  security 
and  relief  of  certain  debts  which  had  been  undertaken  by  John, 
and  in  security  also  of  a  provision  in  his  favour,  and  on  this 
conveyance  John  was  infeft.  In  1766  the  iather  died,  and,  in 
1769,  the  eldest  son  David  having  paid  the  debts,  and  the  pro- 
vision in  security  of  which  the  disposition  to  his  brother  had 
been  granted,  John  granted  a  conyeyance  of  the  lands  to  David, 
who  died  without  being  infeft. 
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Shortly  before  his  death  he  granted  an  heritable  bond  over     Cubbmou 
the  lands  to  William  Aird,  who,  in  1 773,  obtained  a  decree  of     HtsLop. 
constitution  against  his  son  William,  then  a  minor,  and  charged      "i^jT 
him  to  enter  heir  in  special  to  his  father  and  grandfather. 
Aird  then  raised  a  process  of  adjudication,  and  in  1774,  he 
obtained  a  decree  in  absence.     A  ranking  and  sale  of  the  lands 
haying  been  afterwards  brought,  decree  of  sale  in  1787  was 
pronounced  in  favour  of  Aird,  who  afterwards  conveyed  the 
lands  to  the  defender,  and,  in  1791,  the  defender  obtained  a 
charter  of  sale  from  the  superior,  and  was  infeft  under  it  in 
1803. 

John  Cubbison,  to  whom  the  conveyance  of  1765  had  been 
granted,  died  in  1817.  After  his  death  Margaret  Cubbison, 
the  sole  surviving  child  of  his  brother  David,  expede  a  general 
service  as  heir  to  her  uncle,  and,  in  1832,  brought  an  action  of 
reduction  against  the  defender,  seeking  to  have  reduced  the 
decree  of  adjudication  obtained  by  Aird  in  1774,  the  decree  of 
sale  in  his  favour  of  1787,  the  conveyance  by  him  to  the  defen- 
der, and  the  feudal  title  made  up  by  the  defender. 

Pleaded  for  the  Defender. — The  pursuer's  right  to  prose-  abgumkit  fob 
cute  the  present  action  is  excluded  by  the  negative  prescription. 
Although  the  negative  prescription  cannot  extinguish  an  infeft- 
ment  it  may  be  effectually  pleaded  against  a  right  of  action, 
and  it  cuts  oflF  all  real  as  well  as  all  personal  actions.  It  is  no 
bar  against  pleading  the  negative  prescription  that  a  party 
cannot  also  plead  the  positive. 

In  the  present  instance,  the  defender  is  in  possession  of  the 
lands  under  a  complete  feudal  right,  clothed  with  infeftment. 
In  order  to  cut  that  right  down,  the  pursuer  has  raised  a  reduc- 
tion, inter  alia^  of  the  decree  of  sale,  without  which  she  could 
not  succeed  in  voiding  the  defender's  right.  But  this  action, 
and  all  the  pleas  urged  in  support  of  it,  are  cut  off  by  the 
negative  prescription.  The  procedure  in  that  action  of  sale 
was  ex  facie  regular,  and  infoiv.  And  as  to  the  pleas  alleged, 
that  William  was  a  minor,  and  abroad,  and  had  granted  no 
authority  to  any  party  to  appear  for  him  ;  that  the  estate  had 
been  sold  for  debts,  some  of  which  were  those  of  third  parties  ; 
that  the  proven  value  was  under-estimated;  and  the  estate  was 
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Cdbbwoh     not  bankrupt,  &c., — these  are,  each  and  all,  cut  oflf  by  the 

HisLOP.      negative   prescription.     The  decree  of  sale  is  therefore   un- 

1987.       challengeable  ;  and  as  the  pursuer  cannot  shake  the  defender's 

feudal  right,  without  setting  it  aside,  the  defender  must  be 

assoilzied. 

ABauMRNT  TOR     Pleaded  for  the  Pursubr. — The  present  action  is  a  proper 
i/BsuBE.        competition  of  rights  to  land.     The  question  at  issue  is,  which 
party  has  the  best  feudal  title  1 

The  pursuer  has  connected  herself,  by  service,  with  John  (2), 
who  was  infeft  under  a  disposition  from  John  (1).  The  right 
of  the  defender  was  not  clothed  with  infeftment  till  1803,  so 
that  the  positive  prescription  has  not  run  in  his  favour ;  and 
no  course  of  negative  prescription,  however  long,  can  extin- 
guish the  infeftment  of  John  (2),  or  prevent  the  pursuer,  who 
connected  herself  with  that  infeftment,  from  prevailing  in  the 
competition,  unless  the  defender  is  able  to  instruct  a  preferable 
right,  independently  of  all  aid  from  the  negative  prescription. 

The  competing  right  of  the  defender  rests  on  his  decree  of 
sale  in  1787,  and  his  adjudication  in  1774  ;  but  both  of  these 
decrees  were  irregular  and  inept.  The  decree  of  adjudication 
was  inept,  because  it  followed  on  a  charge  to  William  Cubbison, 
to  enter  heir  in  special  to  his  father  David,  and  his  grandfather, 
as  last  infeft  in  the  lands  of  Banks ;  whereas  David  had  never 
been  infeft,  and  his  grandfather  was  divested  by  the  disposition 
and  infeftment  in  favour  of  John.  It  was  also  inept  as  being 
led  in  absence  against  a  minor ;  and  as  being  led  for  a  larger 
sum  of  debt  than  was  due.  Again,  the  decree  of  sale  was 
invalid,  because  the  title  of  Aird,  who  pursued  the  sale,  rested 
on  the  adjudication  which  was  inept;  and  the  action  was 
directed  against  William  Cubbison,  who  had  no  right  or  title  to 
the  lands,  the  full  right  thereto  being  still  vested  in  John  (2), 
who  was  then  alive,  and  who  was  not  made  a  party  to  the  pro- 
cess. Further,  William  Cubbison  was  then  a  minor,  and  was 
abroad,  and  had  granted  no  mandate  to  any  party  to  appear 
for  him,  so  that  the  whole  proceeding,  as  against  him,  was  irre- 
gular, any  appearance  made  in  his  name  being  without  a 
warrant.  The  debts,  too,  for  which  the  lands  were  sold  were, 
in  great  part,  the  debts  of  third  parties,  for  which  the  estate 
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could  not  be  mado  liable ; — and  even  assuming  the  debts  to     Cubbwom 
have  been  correctly  stated,  the  estimated  value  of  the  lands,  as     Htslop. 
the  proven  value,  was  greatly  below  their  true  worth,  and  the      "i^tT 
estate  was  not  bankrupt.     If  the  decree  of  adjudication  and 
decree  of  sale  were  thus  inept,  the  right  conveyed  by  Aird  to 
the  defender,  which  was  entirely  founded  thereon  ;  and  the 
title  under  the  charter  of  sale  made  up  by  the  defender,  must 
fall  to  the  ground. 

Lord  Cockburn,  Ordinary,  sustained  the  defences,  and 
assoilzied  the  defender. 

The  pursuer  having  reclaimed,  the  Court  "  Adhered'^  Judgmknt. 

°  Nov.  2«,  1837. 

Lord  Mackenzie. — "  I  am  satisfied  that  the  challenge  of  Opihiohb. 
the  decree  of  sale  is  cut  oflF  by  the  negative  prescription.  It  is 
true,  the  pursuer  has  pleaded  that  even  if  the  decreet  be 
unchallengeable,  still  she  connects  herself  with  a  preferable 
real  right,  and  must  prevail  in  competition  with  the  defender. 
If  that  were  correct^  I  am  not  sure  that  she  could  be  prevented 
by  the  force  of  the  negative  prescription  from  establishing  such 
right,  and  carrying  oflF  the  land.  It  would  at  least  be  a  diflFer- 
ent  case  from  that  of  Paul  v.  Reid  ;  but  I  do  not  think  that 
any  such  case  presents  itself  here.  This  process  is  just  a 
reduction  of  the  decree  of  sale,  and  the  negative  prescription 
eflFectually  protects  the  decree  from  challenge. 

"  But  besides  this,  the  disposition  by  John  Cubbison  (1 )  to 
John  Cubbison  (2)  was  granted  not  in  property,  but  merely  in 
security  of  debt  The  debt  was  paid,  and  consequently  the 
right  in  security  fell.  In  addition  to  this,  John  (2)  granted  a 
re-disposition  to  David  Cubbison,  the  pursuer's  father.  Per- 
haps that  deed  was  not  necessary  to  effect  the  complete  dives- 
titure of  John  (2),  but  if  it  was  necessary,  it  was  granted,  and 
it  conferred  ^jus  crediti  on  David,  independently  of  any  infeft- 
ment  following  on  it.  And  that  would  be  quite  enough  to 
sustain  a  decreet  of  sale,  taken  against  David  or  his  representa- 
tives. It  is  out  of  the  question  to  allow  any  party  to  say  that 
by  his  delaying  to  take  infeftmcnt  on  the  deed,  the  decree  of 
sale  could  be  afterwards  set  aside, 

"  Independently  of  the  plea  of  the  negative  prcscrii)tion,  I 
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CuBBMOH     cousider  that  the  defences  ought  to  be  sustained ;  but,  on  the 
Htslop.      separate  ground  of  that  plea  also,  if  it  had  stood  alone,  I  would 
1837.       haxe  sustained  them." 

Lord  Corehouse. — "  I  concur  with  Lord  Mackenzie's  opinion. 
We  have  had  a  great  deal  of  ingenious  argument  on  both  sides, 
but  into  much  of  it  I  do  not  think  it  necessary  to  enter.  The 
point  appears  to  me  exceedingly  plain.  There  is  no  proposition 
better  established  than  that  the  negative  prescription  cannot 
be  pleaded  directly  against  a  right  of  heritable  property.  If  it 
was  otherwise,  possession  alone,  without  infeftment,  would  com- 
plete the  right,  contrary  to  the  Statute  1617,  which  requires  a 
title  as  well  as  possession. 

"  I  may  possess  a  hundred  years,  but,  if  not  infeft,  any  com- 
petitor who  has  neglected  his  right  for  that  time,  may  com- 
petently establish  it,  if  his  right  is  better  than  mine.  This  is 
settled  law,  according  to  every  authority,  and  a  numerous  train 
of  decisions.  What  is  the  result  ?  Not  that  the  person  who 
brings  the  challenge  shall  succeed  because  the  negative  pre- 
scription cannot  be  objected.  But  that  both  parties  must  pro- 
duce their  respective  progresses,  and  compete  upon  them. 
They  must  trace  back  their  respective  rights  to  their  common 
author,  or  to  the  Crown  ;  and  he  who  has  the  best  progress 
must  be  preferred.  It  is  said.  What  is  the  use  of  the  negative 
prescription  in  a  question  regarding  heritable  property  if  it  can 
be  only  pleaded  when  you  have  the  positive  ?  Does  the  law 
allow  it  only  when  it  can  be  of  no  service  ?  There  is  a  great 
mistake  here.  The  negative  prescription  is  of  use  not  in  being 
objected  directly  against  an  heritable  right  of  ownership,  but 
in  trying  the  vaHdity  of  the  competing  progresses,  and  in 
getting  rid  of  various  objections  which  might  otherwise  have 
been  competent.  For  example,  A  disposes  to  B,  B  to  C,  and 
so  on.  One  of  these  dispositions  is  objected  to  on  the  ground 
of  forgery,  or  because  it  was  impetrated  by  force  or  fraud. 
Now,  all  these  objections  are  cut  oflF  by  the  negative  prescrip- 
tion. For  although  exceptions  founded  on  ex  facie  nullities,  for 
example,  that  the  deed  is  not  subscribed,  or  that  it  is  tested  by 
only  one  vritness,  and  the  like,  are  not  barred,  yet  all  objec- 
tions not  appearing  ex  facie  on  the  deed,  are  effectually  cut  off 
by  the  negative  prescription. 
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"  The  distinction  was  admitted  in  the  cases  Paul  v.  Reid,     Cumwoh 
and  Boyes*  Trustees.     It  was  conceded  on   both  sides,  that     Hyslop. 
although  you  cannot  plead  the  negative  prescription  directly      IbstT 
against  a  right  of  ownership,  yet  it  may  be  pleaded  against  an 
action  necessary  to  reduce  a  right  ex  facie  valid. 

"  In  this  case  I  think  the  pursuer  is  not  barred  by  the  nega- 
tive prescription  from  challenging  the  defender's  right,  although 
she  has  not  brought  her  challenge  for  forty  years.  But  the 
result  is,  that  the  merits  of  each,  as  in  competition,  must  be 
tried, 

"  On  looking  to  the  defender's  progress,  it  will  be  found  that 
his  author  having  charged  William  Cubbison  to  enter  heir  to 
John,  his  grandfather,  and  to  David,  his  father,  led  an  adjudi- 
cation against  him,  which  was  followed  by  a  decree  of  ranking 
and  sale,  which  came  by  assignation  into  the  person  of  the 
defender  Hyslop. 

"  Then  what  is  the  pursuer's  progress  ?  It  is  a  general 
service  as  heir  to  her  uncle  John,  as  the  person  last  infeft  in 
the  lands.  Now  it  comes  to  be  a  question  which  of  these  is  the 
best  progress  ?  I  think  that  there  is  conclusive  evidence  in 
process  by  the  disposition  1769,  that  John's  right  was  a  right 
in  security  only.  There  is  also  evidence  that  the  debt  was 
paid,  for  John  granted  a  discharge  by  a  writing  under  his 
hand,  which  would  of  itself  have  extinguished  his  infeftment ; 
and  in  addition  to  this  he  executed  a  reconveyance  by  the  dis- 
position 1769.  Therefore,  there  was  nothing  which  could  be 
taken  out  of  John's  hcBreditas  jacens,  by  the  service  to  him. 

**  What  are  the  objections  stated  by  the  pursuer  ?  She  says 
that  the  disposition  1769  cannot  be  taken  into  view,  as  it  was 
not  produced  till  after  the  record  was  closed.  The  Lord  Or- 
dinary gives  weight  to  this  objection  ;  but  I  do  not  think  it 
well  founded.  For  though  it  may  be  incompetent  for  the  par- 
ties to  make  farther  production  of  deeds  after  the  record  is 
closed,  the  Court  itself  often  orders  a  deed  to  be  produced  cui 
remandam  veritaiemj  and  accordingly  that  was  done  here.  The 
same  thing  was  done,  and  is  common  in  practice,  in  the  cases 
of  Hamilton,  Nov.  15,  1828  ;  Thomson,  Feb.  21,  1828.  I 
therefore  think  this  deed  of  1769  is  now  competently  in  pro- 
cess.    It  is  evident  that  John's  right  was  discharged,  and  that 


334. 


PRESCRIPTION. 


CoBBisoir 

9. 

HrsLOP. 
1887. 


a  service  to  him  could  carry  nothing.  I  agree  with  the  Lord 
Ordinary,  therefore,  that  this  of  itself  puts  an  end  to  the 
question. 

"  How  do  the  facts  stand  as  to  the  decree  of  sale  ?  It  is  ob- 
jected, Jirst,  That  William  was  in  minority  and  abroad,  and  it 
was  a  decree  in  absence.  But  none  of  these  objections  can  be 
stated  in  so  far  as  William  is  concerned,  as  they  are  all  cut  off 
by  the  negative  prescription,  and  the  decree  is  good,  notwith- 
standing the  minority  and  absence  of  William.  This  is  one  of 
the  instances  I  have  alluded  to,  in  which  the  negative  prescrip- 
tion is  of  use  in  trying  the  validity  of  an  heritable  right. 

"  I  am  of  opinion,  therefore,  that  although  the  disposition 
1769  were  to  be  laid  out  of  view,  yet  as  Margaret  Cubbisou 
was  a  party  to  the  decree  of  sale  which  is  now  unchallengeable, 
the  defender  must  be  assoilzied  from  this  reduction.'' 


1 .  In  Scott  r.  Bruce  Stewart, 
July  1,  1779,  an  infeftment  was 
sought  to  be  reduced,  on  the  ground 
that  the  sasine  had  not  been  taken 
on  any  part  of  the  lands  conveyed, 
and  that  this  had  been  done  with- 
out any  other  authority  than  a 
clause  of  dispensation  in  the  dis- 
position flowing  from  the  granter 
of  the  deed.  In  defence  it  was 
PLEADED, — If  the  objection  had 
been  made  within  forty  years  it 
could  have  been  removed  by  the 
production  of  a  title  containing  a 
crown  warrant  for  the  clause  of 
dispensation  in  the  disposition 
granted  by  the  defender's  author. 
The  objection,  therefore,  does  not 
import  that  there  is  any  intrinsic 
nullity  in  the  sasine,  such  as  that 
the  infeftment  was  only  given  in 
the  presence  of  one  witness,  or 
that  the  notary  and  witnesses  did 


not  sign  the  instrument.  In  such 
cases  the  nullity  cannot  be  remov- 
ed by  any  collateral  production, 
or  upon  any  production  whatever. 
But  the  objection  is  altogether  ex- 
trinsic. The  sasine  is  good  if  pro- 
perly warranted  to  be  taken  in 
that  form  by  antecedent  titles,  and 
the  only  question  is,  Whether  these 
must  be  produced  in  support  of 
the  sasine  ?  If  the  challenge  bad 
been  made  before  the  prescription 
had  run,  this  might  have  been  re- 
quired, but  the  objection  comes 
too  late  after  the  right  has  stood 
unchallenged  for  forty  years.  The 
defender  cannot  now  be  obliged  to 
produce  grounds  and  warrants  in 
support  of  the  investiture.  He  is 
as  little  bound  to  produce  the  an- 
tecedent titles  to  instruct  the  gran- 
ter^s  power  of  giving  the  dispensa- 
tion, as  he  is  to  produce  these  titles 


PRESCRIPTION. 


S35 


for  instructing  that  the  granter 
was  in  the  feudal  right  of  the  lands. 
The  want  of  power  is  not  a  more 
essential  defect  than  the  want  of 
right.  The  pursuer  pleaded, — 
The  lapse  of  the  years  of  prescrip- 
tion supplies  the  want  of  right  to 
the  property  of  the  subject  in  the 
granter  of  the  charter  or  disposi- 
tion which  is  founded  as  the  title 
of  prescription.  But  the  charter 
and  sasine  produced  must  be  in 
every  respect  complete  according 
to  the  feudal  forms.  The  lapse  of 
forty  years  cannot  supply  any  de- 
fect in  the  powers  assumed  by  the 
granter  as  to  the  manner  of  com- 
pleting the  conveyance.  The  fact 
of  the  infeftment  not  being  taken 
on  any  part  of  the  lands  disponed, 
is  sufficient  in  law  to  render  it  null, 
and  no  length  of  time  can  supply 
this  essential  defect,  and  the  law 
will  never  presume  that  the  granter 
was  possessed  of  the  privilege  al- 
leged, as  nothing  is  shewn  to 
instruct  it. 

2.  The  Court  found,  "  That  the 
defender  had  produced  a  sufficient 
title  to  exclude."  At  the  advis- 
ing, Lord  Braxfield  observed, 
— "  The  true  question  here  is, 
Whether  is  the  objection  to  the 
sasine  extrinsic  or  intrinsic?  If 
intrinsic  then    the   sasine  is  null 


from  the  beginning,  and  it  cannot 
grow  better  by  being  older.  A 
sasine  may  be  a  good  sasine  though 
not  taken  on  the  grounds  of  the 
lands  in  consequence  of  a  dispensa- 
tion from  the  Crown.  Before  pre- 
scription is  run,  the  person  who 
produces  the  title  must  remove  the 
objection  to  it,  but  after  the  pre- 
scription the  objection  comes  too 
late.  It  is  the  great  purpose  of 
prescription  to  support  bad  titles. 
Good  titles  stand  in  no  need  of 
prescription."  Lord  Monboddo. 
— "  It  alters  the  case  greatly,  that 
this  challenge  has  not  been  brought 
till  after  the  years  of  prescription. 
The  Act  1 617  is  our  Magna  Charta. 
I  should  be  sorry  to  see  it  limited. 
The  only  objection  here  is  as  to 
the  power  of  the  granter,  and  that 
after  the  years  of  prescription  will 
be  presumed."  Lord  Justice- 
Clerk  Miller. — "  The  sound 
construction  of  the  Act  1617  is  of 
great  moment.  The  question  here 
is.  Whether  is  the  objection  ex- 
trinsic or  intrinsic  ?  If  there  is  no 
sasine  there  is  no  right,  but  here 
the  objection  is  altogether  extrin- 
sic. It  is  an  objection  to  the  title 
to  grant  dispensation.  How  can 
that  be  good  when  an  objection  to 
the  right  of  the  holder  is  not 
good  ?" — Hailesy  vol.  ii.  p.  811. 
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Intrinsic  Objections  to  a  Title  may  be  pleaded  at  any  time  notwith- 
standing tlie  lapse  of  Prescription, 


I.— PATON  V.  DRYSDALE. 


July  20, 1725. 


This  case  is  given  in  Volume  I.  page  194. 


IL—AINSLIE  V.  WATSON. 


July  25,  1738. 


This  case  is  given  in  Volume  I,  page  196. 


1.  In  Shephard  v.  Grant, 
July  21,  1847,  a  deed  of  destina- 
tion was  sought  to  be  reduced  by 
the  heir-at-law,  on  the  ground 
that  the  first  of  a  series  of  depen* 
dent  substitutions  was  written  on 
an  erasure.  The  defender  plead- 
ed,— The  pursuer'^s  right  of  action 
is  cut  off  by  the  negative  prescrip- 
tion, and  this  is  a  plea  which  the 
defender  is  entitled  to  maintain, 
although  he  may  not  have  estab- 
lished in  himself  a  positive  pre- 
scription. It  is  admitted  that 
where  there  is  a  competition  of 
rights,  no  party  can  plead  the 
negative  prescription  who  has  not 
established  in  himself  a  title  by 
the  positive.  This,  however,  is 
not  the  rule  where  the  negative 
prescription  is  pleaded  in  defence 
to  an  action  challenging  a  deed 
upon  nullities  in  it.  When  the 
question  is  not  as  to  the  right  of 
ownership  of  lands,  but  a  challenge 


of  a  deed  dependent  upon  various 
extrinsic   inquiries,   the   right  to 
prosecute  such  inquiries  prescribed 
by  the  Statute  1617,  cap.  12,  like 
any  other  action.     It  was  so  ruled 
in    the    case   of   Paul    o.    Keid, 
February.  8,  1814.     The  pursuer 
PLEADED, — The  right  to  challenge 
deeds  upon  extrinsic   nullities  is 
cut  off  by  the  negative  prescjip- 
tion.     A  deed,  therefore,  ex  facie 
good,  becomes  unchallengeable  by 
the  lapse  of  forty  years.     It  is  not 
so,  however,  where  the  objection 
is  intrinsic  and  apparent  on  the 
face  of  the  deed.     In  such  a  case 
no  lapse  of  time  will  validate  th& 
deed,  or  cut  off  the  right  to  chal- 
lenge it.     It  is  immaterial  that  th^^ 
objection  cannot  be  made  by  wajr^" 
of  exception,  but  requires  to  be^ 
made  good  by  action  of  reduction.— * 
In  the  case  of  Ainslie  v.  Watson,'^ 
July  25,  1758,  the  objection  was  ^ 
taken  by  action  of  reduction.   The  ^ 
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Court,  January  19,  1844,  sus- 
tained the  reasons  of  reduction. 
Lord  Wood,  in  the  opinion  re- 
lumed by  him,  observed, — "  It 
has  been  contended  by  the  de- 
fender  that  the  deed  1761  is  now 
protected  from  challenge  by  the 
negative  prescription.  I  do  not 
consider  this  plea  to  be  well  found- 
ed. Assuming  the  deed  to  be  in- 
valid in  respect  of  vitiations  in  sub^ 
stantialibus,  I  think  that  although 
more  than  forty  years  had  elapsed 
from  the  death  of  the  granter,  that 
can  be  no  bar  to  the  pursuer  hav- 
ing the  fact  of  the  ea  facie  nullity 
of  the  deed,  which  is  a  part  of  the 
progress  on  which  the  defender 
founds,  declared,  and  the  right  to 
the  estate  as  it  stands,  independent 
of  that  ex  facie  null  deed,  judi- 
cially declared."  The  defender 
having  appealed  to  the  House  of 
I/ords,  the  judgment  of  the  Court 
was  affirmed,  July  21,  1847. 
Lord  Lyndhurst  observed, — 
"  The  only  remaining  point  for 
consideration  is  the  negative  pre- 
scription relied  upon  by  the  appel- 
lant.    Now,  even  admitting  that 


possession  under  the  deed  of  1761 
is  to  be  calculated  from  1790,  the 
date  of  the  investiture,  and  not- 
withstanding the  existence  of  the 
life  estate,  which  did  not  expire 
till  1807,  such  possession  being 
founded  upon  a  deed  vitiated  by 
erasure  in  substantialibus^  and  ex 
facie  void,  will  not,  I  think,  upon 
the  true  construction  of  the  Sta- 
tute of  1617,  be  sufficient  to  sup- 
port the  positive  prescription,  and 
if  the  positive  prescription  could 
not  be  maintained,  the  negative 
prescription  must  also  fail.  As  to 
the  argument  that  this  being  an 
action  to  reduce  the  deed  of  1761, 
the  right,  being  a  mere  right  of 
action,  is  lost  by  the  single  effect 
of  the  negative  prescription,  the 
answer  is,  that  the  deed  being 
vitiated  by  erasure  in  substantiali- 
buSy  and  in  that  respect  a  nullity 
on  the  face  of  it,  the  rule  does  not 
apply ;  and  that  in  a  suit  brought, 
as  in  this  case,  to  recover  the  pro- 
perty, such  an  obstruction  to  the 
title  may  be  removed  notwith- 
standing the  provision  of  the  Sta- 
tute to  which  the  appellant  refers." 


An  Adjudic(U%on^  although  followed  by  Charter  and  Sasine,  if  not 
accompanied  with  possession,  is  lost  by  the  Negative  Prescription. 


ANDERSON  i;.  NASMYTH. 


This  case  is  given  in  Volume  L  page  1 52. 


Masoh  8, 1758. 
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AU  inquiry  into  prior  Titles  is  excluded  hy  the  Positive  Pre^oription, 
even  although  the  prior  Tide  is  narrated  in  gremio  of  the  TiUe  on 
which  Prescription  is  pleaded. 

I.— DUKE  OF  BUCCLEUCH  v.  CUNYNGHAME. 

Wot.  80, 1826.  Thb  Collegiate  Church  of  Dalkeith  was  founded  by  James 
Nareativs.  Earl  of  Morton,  reserving  to  himself,  bis  heirs  and  successors, 
the  right  of  patronage.  The  lands  of  Howden  and  Dechmont, 
in  the  barony  of  West  Calder,  formed  part  of  the  endowments 
of  the  church.  In  1586  the  titular  provost  and  prebendaries, 
with  consent  of  the  patron,  feued  out  these  lands,  and  in  1587 
the  feu-rights  were  confirmed  by  the  Crown,  agreeably  to  the 
Acts  1564,  c.  88,  and  1584,  c.  7. 

By  the  Act  1587,  c.  29,  containing  the  general  annexation 
to  the  Crown  of  the  temporalities  of  ecclesiastical  benefices,  an 
exception  was  made  of  '^  all  landis,  baronies,  tenementis,  annual 
rentis,  and  uther  commodities  quhatsumever,  quhilkis  pertenit 
of  befoir  to  quhatsumever  benefice,  groit  or  small,  being  of  laic 
patronages  :  to  the  quhilkis  the  said  annexatioun  sail  not  be 
extendit,  nor  comprehend  the  same,  to  the  eflFect  that  nane  of 
the  saidis  laic  patronis  be  hurt  or  damnifiet  thairby." 

Again,  by  1592,  c.  158,  it  was  declared,  "  that  it  was  never 
his  Majesty's  intention  ather  to  prejudge  the  saids  laick  patrones 
in  the  patronages,  or  the  person  provided  to  the  said  preben- 
daries and  chaiplanries,  of  any  part  of  the  fruites  and  emolu- 
mentis  conteined  in  the  antient  fundationes  maid  be  the  said 
laick  patrones." 

And  it  was  enacted  by  1661,  c.  54,  in  reference  to  the  vassala 
of  provostries,  &c.,  "  that  the  entry  of  the  saidis  vassals  by" 
retour,  &c.,  shall  pertain  to  the  laick  patrons  and  their  succecp^^ 
sors,  who  stand  infefl  in  the  said   laick  patronages  holdin 
immediately  of  his  Majesty." 

The  right  of  patronage  of  the  above  provostry,  after  remai 
ing  for  some  time  in  the  family  of  Morton,  passed  into  that 
Buccleuch;  and  accordingly,  prior  to  1778,  all  the  vassals 
the  lands  of  Howden  and  Dechmont  obtained  entries  from  th^ 
latter  family.     In  that  year,  however.  Sir  William  Augustus 


PBESCRIPTION.  SS9 

Cunynghame,  who  was  proprietor  of  Over  and  Nether  Craig,     duki  a» 
forming  part  of  the  barony  of  Calder,  and  which  held  directly         r. 
of  the  Crown,  having  acquired  the  lands  of  Nether  Howden  ^"^"^"^ 
and  Nether  Dechmont,  which  held  of  the  Duke  of  Buccleuch,  as       ^^^• 
in  right  of  the  lay  patron,  resigned  the  whole  of  these  lands 
into  the  hands  of  his  Majesty's  commissioners,  and  expede  a 
Crown  charter  of  resignation,  on  which  infeftment  was  taken 
and  recorded  in  September  1 778. 

The  QucBquidem  clause  stated,  that  the  lands  had  been  resigned 
into  the  bands  of  the  Barons  of  Exchequer,  '^  tanquam  in  mani- 
bus  nostris,  immediatis  superioribus  prsedictarum  terrarum  de 
Over  et  Nether  Craig,  cum  decimis  et  pertinentiis,  de  quibus 
semper  tenebantur,  et  tanquam  immediatis  superioribus  prsedic- 
tarum  terrarum  de  Nether  Howden,  et  Nether  Dechmont,  virtute 
annexationis  superioritatis  terrarum  ecclesiasticarum  ad  Coro- 
nam,  sicut  esedem  perprius  tenebantur  de  FrsBposito  ecclesi» 
collegiataB  de  Dalkeith/' 

The  Tenendas  clause  in  the  charter  was  thus  expressed  : 
^  Tenendas  et  habendas  totas  et  integras  prsedictas  terras, 
decimas  aliasque  supra  specificatas,  diet.  Domino  Gulielmo 
Augusto  Cunyughame,  ejusque  praedict.,  mode  infra  mentionato, 
viz. — Dictas  terras  de  Over  et  Nether  Craig,  cum  decimis  et 
pertinen.,  de  nobis  nostrisque  regiis  successoribus,  immediatis 
legitimis  superioribus  earundem,  in  libenl  alba£irm4;  et  praedict. 
terras  de  Nether  Howden  et  Nether  Declmiont,  cum  pertinen., 
quae  perprius  de  Praeposito  ecclesiae  collegiataa  de  Dalkeith 
tenebantur,  de  nobis  nostrisque  regiis  successoribus,  tanquam 
immediatis  legitimis  superioribus  earundem,  virtute  annexa- 
tionis  superioritatis  terrarum  ecclesiasticarum  ad  Coronam,  in 
feodo  et  haereditate  in  perpetuum,  per  omnes  rectas  metas,"  &c. 

The  Reddendo  clause  was  as  follows  :  "  Reddendo  annuatim 
diet  Dominus  Gulielmus  Augustus  Cuuynghame,  ejusque  prae- 
dict,  nobis  nostrisque  regiis  successoribus,  pro  pra)dictis  terris 
de  Over  et  Nether  Craig,  et  decimis  rectoriis  et  vicariis  earun- 
dem et  pertinen.,  proportionalem  partem  unius  partis  calcarum 
deauratorum,  vel  pro  eisdem  duos  solidos  argenti,  apud  festum 
PentecoBtes,  nomine  albae  firmse,  si  petatur,  tanquam  alba  firma 
divoria  diet  totarum  terrarum  et  baroniae  de  Calder,  cujus 
dictde  terraD  de  Over  et  Nether  Craig  fuerunt  partes  :  Et  redden. 
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bua  OF     nobis,  nostrisque  regiis  successoribus,  tanquam  devenien.  in  loco 

9,         Prcepositi  ecclesicB  coUegiatcB  de  Dalkeith,  virtute  annexaiionis 

^°^"'  superioritatis  terrarum  ecclesiasticarum  ad  Corofmmy  vel  domino 

^^2«.       erectionis  diet.  prcBpositurce,  vel  illis  jus  ab  eo  derivantibuSy  pro 

supramentionatis  terns  de  Nether  Howden  et  terris  de  Nether 

Dechraont,  diversas  feudifirmae  divorias  subtus  specificat.  viz,, 

Pro  praedictis  terris  de  Nether  Howden,  cum  pertinen.,  summam 

sex  librarum  trium  solidorum  et  quatuor  denariorum  monetad 

Scotia^,  ad  duos  anni  terminos  consuetos,  festa,  viz.,  Pentecostes 

et  Sancti  Martini  in  hieme,  per  equales  portiones,  tanquam 

antiquam  feudifirmam  inde  solvi  solitam,  necnon  summam  trium 

solidorum  monetae  ScotiaD  pro  annu&  augmentatione   rentalis 

nova8  feud."  &c. 

On  this  title  Sir  William  was  infeft,  and  in  virtue  of  it  he 
was  enrolled  as  a  freeholder  in  1779,  and  thenceforth  continued 
to  possess  the  lands.  In  1825  the  pursuer  brought  an  action 
of  reduction  of  the  defender's  title  to  the  lands  of  Howden 
and  Dechmont,  on  the  ground  that  he  was  the  true  superior  of 
these  lands.     The  defender  pleaded  his  title  to  exclude. 

PwM^lS7  ^^  Pleaded  for  the  Pursuer. — The  titles  of  the  defender  are 
ex  facie  inept,  for  they  refer  to  the  act  of  annexation,  and  this 
shews  that  they  were  derived  a  non  habente  potestatem.  The 
act  of  annexation  was  a  public  Statute,  and  it  expressly  excepts 
lay  patronages.  It  is  essential  to  a  prescriptive  title  that  it 
should  be  ex  fade  clear  and  unexceptionable.  Were  it  other- 
wise there  could  be  no  bona  fides.  As,  therefore,  every  one 
must  be  held  to  have  been  acquainted  with  that  Statute,  and  as 
the  Crown  charter  of  1 778  expressly  refers  to  it,  the  defender 
must  be  held  to  have  known  that  his  titles  were  derived  a  non 
habente  potestaiem^  and  therefore  to  have  possessed  in  mak^ 
fi.de. 

AaouMEHTFoi  Pleaded  for  the  Defender. — It  is  not  competent  to 
beyond  the  title  itself  on  which  prescription  is  pleaded, 
therefore,  it  is  affirmed  upon  the  face  of  the  title  that  the  Crowi^^ 
was,  by  virtue  of  the  act  of  annexation,  the  true  superior,  thic-^ 
must  be  held  to  be  the  fact,  and  no  reference  can  be  made 
the  Statute  to  disprove  the  fact.     The  Statute  is  merely  th< 
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fiTOund  or  warrant  of  the  title,  but  in  a  case  of  positive  prescrip-    J>^*  ^ 
tion  it  is  not  allowable  to  go  beyond  the  title  itself.     Even         «. 

although  it  were  true  that  the  title  had  been  derived  a  non      

habente  potestatem,  yet  as  possession  has  followed  upon  the  title  ^®^' 
without  interruption  for  upwards  of  forty  years,  a  prescriptive 
right  has  thereby  been  obtained.  The  very  object  of  prescrip- 
tion is  to  cure  bad  titles,  and  so  soon  as  prescription  has  been 
established  in  favour  of  a  title,  it  is  incompetent  to  inquire 
whether  it  has  been  derived  from  the  true  proprietor  or  not 

Lord  Eldin,  Ordinary,  "  Sustained  the  title  to  exclude 
founded  on  by  the  defender." 

The  pursuer  having  reclaimed,  the  Court  "  Adhered."  N^S^82ft. 

Lord  Ba^lgray. — "  The  case  of  the  pursuer  is  quite  unten-  opwiomi. 
able.  The  title  of  the  defender  is  complete  in  itself,  and  he 
has  had  forty  years'  possession.  Even  granting  that  the  titles 
had  been  derived  a  non  domino,  still  he  is  entitled  to  plead 
prescription,  whereby  any  inquiry  into  that  fact,  or  into  mala 
fides^  is  excluded.  In  the  case  of  Forbes  of  Callander,  a  pre- 
scriptive title  was  sustained  relative  to  coal,  although  originally 
it  was  excepted  from  the  conveyance  ;  but  having  been  inserted 
in  the  subsequent  titles,  and  possession  having  been  enjoyed 
for  forty  years,  the  right  to  the  coal  was  held  to  be  undoubted." 

Lord  Craigie. — "  In  general  I  concur  in  the  opinion  which 
has  been  delivered.  I  have  always  understood  that  the  excep- 
tion of  falsehood  in  relation  to  prescription  meant  that  the  title 
was  forged ;  but  I  have  some  doubts  whether  it  would  not 
apply  where,  ex  facie  of  the  title,  there  is  a  manifest  falsehood. 
It  may  also  be  doubted  whether  the  superior  could,  in  such  a 
case  as  this,  acquire  a  prescriptive  right,  so  as  to  give  a  valid 
title/* 

Lord  Gilliss. — "  It  would  be  a  serious  question  indeed,  if 

we  were  to  deny  effect  to  a  prescriptive  title,  because  it  appeared 

^x  facie  of  the  deed  that  the  former  titles  had  not  been  correctly 

deduced,  or  that  a  wrong  one  had  been  stated.     This  is  truly 

"Ahe  nature  of  the  objection  which  is  now  made." 

Lord  President. — "  It  can  scarcely  ever  happen  that  there 
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DuRi  OF     is  a  prescriptive  title  without  some  falsehood  connected  with  it 
«.         If  the  title  be  in  itself  perfectly  good,  and  derived  from  the 
c.™«H«*  true  proprietor,  there  can  be  no  nL  of  prescription,  which  is 
1826.       Quiy  necessary  to  cure  bad  titles.     It  may  no  doubt,  as  ob- 
served by  Lord  Craigie,  be  a  question  whether  the  Crown  has 
acquired  a  proper  prescriptive  right,  as  superior  of  the  lands ; 
but  that  cannot  affect  the  vassal ;  and  so  we  found  in  the  case 
of  Spottiswoode.     Indeed,  the  Crown  is  superior  of  all  the 
lands  in  the  country ;  and  if  no  other  superior  grants  a  title, 
the  vassal  may  obtain  one  from  the  Crown ;  so  that  here  it  is 
not  correct  to  say  that  the  titles  in  question  have  been  derived 
a  non  hahente  potestatem." 


II.— FORBES  V,  LIVINGSTONE. 

Nov  29, 1827.      The  Earls  of  Linhthgow  and  Callendar  were  proprietors  of 
Nawukve.    the  barony  of  Haining,  and  in  the  1 7th  century  they  feued  out 
to  the  defender's  predecessor  certain  parts  of  the  barony,  under 
reservation  of  the  coal.     The  estates  of  the  Earls  of  Linlithgow 
having  been  forfeited  to  the  Crown  in  1715,  the  defender's 
predecessor  apphed,  under  the  Clan  Act,  1st  Geo.  I.  c.  20,  to 
the  Barons  of  Exchequer  for  a  Crown  charter  of  the  lands  held 
by  him  as  vassal  of  the  Earl.     In  1716  the  Barons  of  Exche- 
quer accordingly  granted  a  charter  under  the  Great  Seal,  which 
proceeded  upon  the  narrative,  and  bore  to  be  in  virtue  of  the 
Clan  Act.     The  charter  contained  a  ^*ant  of  the  lands  and 
pertinents,  and  contained  no  reservation  of  the  coaL     On  this 
charter  infeftraent  followed  in  1 735. 

The  forfeited  estates  of  the  Earl  of  Linlithgow  were  sold  by 
Parliamentary  Commissioners  in  1 720  to  the  York  Buildings 
Company,  who  were  infeft  in  1748,  and  the  title  granted  was 
sufficient  to  carry  the  reserved  coals  under  the  lands  feued  by 
the  Earl  of  Linlithgow  to  the  Livingstone  fistmily.  The  righ* 
of  the  York  Buildings  Company  was  afterwards  purchased  at  * 
judicial  sale  by  the  pursuer's  predecessors. 

In  1809  the  pursuer's  father  brought  an  action  to  harei' 
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declared  that  he  had  the  exclusive  right  to  the  coal  in  virtue  of     Forb« 
his  titles  derived  through  the  York  Buildings  Company  from  LnriminwiL 
the  Earls  of  Linlithgow.    The  defender  raised  a  counter  action      "I^tT 
of  declarator  of  his  right,  and  to  the  action  by  the  pursuer 
pleaded  a  prescriptive  title  to  exclude. 

Lord  Craigib,  Ordinary,  Found,  "  That  by  the  charter 
granted  in  1716  by  the  Barons  of  Exchequer  in  Scotland  to 
the  defender  (Livingstone's)  predecessors,  (in  pursuance  of  the 
Act  1st  Geo.  I.,  statute  2,  chap.  20,  usually  termed  the  Clan 
Act,)  though  conceived  in  unlimited  terms,  no  greater  or  more 
extensive  right  to  the  coal  or  limestone  could  be  granted,  than 
had  been  formerly  competent  to  the  defender's  predecessors, 
— the  only  purpose  of  such  charter  being  to  enable  the  de- 
fender's predecessors  to  hold  of  the  Crown  those  lands  which 
he  formerly  held,  as  vassals  of  the  Earls  of  Linlithgow  and  Cal- 
lendar ;  that  the  whole  feudal  property  and  rights  which,  in 
1715,  belonged  to  the  Earl  of  Linlithgow  and  Callendar,  who 
was  attainted  in  that  year,  including  the  right  to  the  coal  and 
limestone  to  be  found  on  the  lands  already  mentioned,  having 
been  vested  in  Parliamentary  Commissioners,  were  by  them 
sold  to  the  York  Buildings  Company,  and  thereafter,  by  a 
decree  of  sale  obtained  by  creditors  of  the  Company,  trans- 
mitted to  the  pursuer ;  that,  in  virtue  of  the  reservation  of 
the  coal  and  limestone  in  the  original  feu-rights  already  men- 
tioned, these  minerals  continued  a  part  of  the  estate  belonging 
to  the  grantors,  as  much  as  if  no  feu-rights  had  been  granted, 
and  consequently  that  the  property  thereof  could  not  be  lost  by 
the  negative  prescription ;  that  though  the  charter  obtained 
from  the  Barons  of  Exchequer  in  1716,  combined  with  those 
which  followed,  and  which  are  in  the  same  terms,  might  aflFord 
a  proper  title  of  prescription,  whereupon  the  defender  (Liv- 
ingstone) and  his  predecessors  might  have  acquired  right  to 
the  coal  and  limestone  in  question,  the  defender  has  not 
proved,  or  offered  to  prove,  possession  such  as  to  establish  a 
prescriptive  right." 

The  Court  held  that  there  was  a  sufficient  prescriptive  title, 
and  by  a  majority,  also  found  that  there  was  sufficient  proof  of 
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FomBts      possession  in  the  lands  of  Tappuck,  and  tliat  these  lands  formed 
LnmroeToin.  part  of  the  lands  comprehended  in  the  Crown  charter  of  171 6, 
1827.       ^^^  assoilzied  the  defender. 

RnuT.  The  pursuer  having  appealed  to  the  House  of  Lords,  the 

'  '  cause  was  remitted  to  the  Court  for  reconsideration,  with  direc- 
tions, inter  alia^  "  specially  to  consider  whether  the  defender 
has  produced  a  suiEcient  title  on  which  prescription  can  be 
founded,  pitd  to  require  the  opinion  of  the  Judges  of  the  First 
Division  in  writing." 

ABouiiwmoR  Pleaded  fob  the  Pursuer. — The  Crown  charter  obtained 
by  the  Livingstone  family  in  1716  could  not  aflford  a  title  to 
prescribe,  because  the  Barons  could  not,  in  virtue  of  the  Clan 
Act,  grant,  to  be  holden  of  the  Crown  by  the  vassal  of  an 
attainted  superior,  any  lands  or  tenements  which  he  had  not 
previously  held  of  the  superior.  The  charter  proceeded  on  the 
narrative  of  its  being  granted  in  virtue  of  the  Clan  Act.  It 
was  therefore  sufficiently  obvious  that  it  did  not,  and  was  not 
intended  to  convey  any  property  such  as  the  reserved  coal, 
which  had  not  previously  been  held  under  the  attainted  Earl ; 
and  the  charter  being  thus  incapable  of  carrying  a  legal  right 
to  the  coal,  could  not  form  a  valid  title  to  prescribe. 

The  forfeited  estates  were  vested  in  Parliamentary  Commis- 
sioners, and  by  the  Act  1  Geo.  I.  cap.  50,  which  was  passed  in 
the  same  session  with  the  Clan  Act,  it  was  declared  that  any 
grant,  under  any  of  the  Seals  in  England  or  Scotland,  of  the 
forfeited  estates,  or  any  part  of  them,  should  be  null  and  void. 
The  title,  therefore,  on  which  the  pursuer  pleads  prescription,  is 
null  and  void. 

Aiwuiinrr  FOR  Pleaded  FOR  THE  DEFENDER. — Although  the  Barons  of 
DuBUDKR.  Exchequer  were  not  entitled  to  grant  a  Crown  charter,  except 
in  the  very  terms  of  the  rights  flowing  from  the  Earls  of  Callen- 
dar,  and  although  the  grant,  therefore,  might  be  considered  as 
flowing  a  non  haberite  potestatem^  and  as  not  sufficient  to  com- 
pete of  itself  with  the  title  in  the  person  of  the  pursuer  ;  yet,  as 
its  general  terms  by  legal  construction  implied  a  grant  of  the 
whole  subject,  comprehending  the  minerals  as  well  as  the  sur- 
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face,  it  was  a  sufficient  title  to  prescribe.    If  therefore  prescrip-      fomm 
tive  possession  has  followed  upon  this  title,  it  must  be  secure  Ltvinonom. 
now  from  all  challenge.    Although  originally  null  under  1  Geo.      I^tT 
I.  cap.  50,  that  nullity  has  been  cured  by  prescription,  for  that 
Act  cannot  be  understood  as  repealing  the  Act  1617,  chap.  1 2. 

Lord  President  Hope,  Lords  Gillies,  Mackenzie,  Eldin,  cpwioot  o» 

1     »r  ITT  r  •     •  1  t  1  b.  •       THlCoN§ULT£D 

and  Mbdwyn. — "  We  are  of  opinion  that  the  charter  1716,  in  Judou. 
favour  of  Mr.  Livingstone's  predecessor,  affords  a  sufficient  title 
for  prescribing  a  right  to  the  coal  in  the  lands  contained  in  the 
said  charter.  An  unlimited  grant  of  lands  carries  right  to  the 
coal  in  such  lands  as  a  pertinent,  though  not  specially  men- 
tioned. But  it  is  said  that  this  charter,  in  so  far  as  it  is  held 
to  be  a  grant  of  the  coal,  *  is  void  and  null  to  all  intents  and 
purposes,'  in  terms  of  the  Statute  1st  Geo.  I.  c.  50,  and  so  not 
effectual  for  the  purpose  of  prescription,  because,  at  the  time  of 
the  forfeiture  of  the  family  of  Callendar,  the  coal  in  question, 
which  had  been  reserved  from  the  feu-rights  granted  of  the 
lands,  remained  with  the  superior  as  a  portion  of  the  barony  of 
Haining,  and  as  such  fell  to  the  Crown,  and  was  vested  in  Par- 
liamentary Commissioners,  under  a  prohibition  to  alienate  any 
part  of  the  forfeited  estates,  all  attempts  at  alienation  being 
declared  void  and  null. 

"  We  cannot  adopt  this  argument ;  ior.firsty  This  charter  is 
not  a  grant  of  the  kind  contemplated  in  the  Statute.  It  is  not 
a  new  grant  of  any  part  of  the  forfeited  estates  in  favour  of  a 
stranger  to  the  lands,  a  donee  of  the  Crown,  but  is  a  charter 
by  progress,  which,  making  no  mention  of  the  exception  as  to 
the  coal,  of  new  conveys  these  lands  as  having  previously 
belonged  to  the  grantee,  but  with  the  additional  privilege  of 
holding  of  the  Crown,  instead  of  the  subject  superior  of  whom 
they  previously  held.  So  far  as  it  did  not  except  the  coal,  an 
error  was  no  doubt  committed  by  the  Barons  of  Exchequer, 
and  the  charter,  in  so  far  as  it  thus  had  the  effect  of  conveying 
the  coal,  was  null  on  the  ground  of  error.  Nullity,  however, 
from  error,  is  not  a  relevant  ground  of  objection  to  a  prescript 
tive  title.  On  the  contrary,  prescription  is  in  general  pleaded 
to  gapport  a  title  originally  invalid,  it  being  otherwise  not 
necessary  to  found  on  prescription.     The  alleged  nullity  of  the 


346  PRBSCBIPTION. 

Fo&Bu      charter,  from  defect  of  form  and  delay  in  obtaining  it,  is  equally 
LnmronoMB.  irrelevant  when  considered  as  a  title  of  prescription. 

1827.  "  Second^  Even  if  this  charter  could  be  viewed  as  a  grant  of 

the  forfeited  lands,  and  so  originally  falling  under  the  Statute, 
yet  still  we  are  of  opinion  that  it  is  a  good  title  of  prescription, 
and  we  cannot  hold  that  the  Statute  1st  Geo.  I.  c.  50,  made 
any  inroad  upon  the  Scots  law  of  prescription,  the  grand  secu- 
rity of  our  land-rights,  so  as  to  lay  open  the  estates  of  proprie- 
tors to  claims  reaching  back  to  the  year  1715,  to  the  effect 
that,  after  a  century  or  more  of  peaceable  possession,  it  should 
still  be  competent  to  allege  that  the  estate  had  been  forfeited 
in  1715,  and  therefore  that  the  original  grant  was  invalid,  and 
all  the  subsequent  investitures,  with  possession  on  them,  good 
for  nothing.     The  positive  prescription  operates  by  excluding 
all  inquiry  beyond  the  40  years  into  the  previous  titles  and 
rights  to  the  lands,  so  that  it  is  not  competent  to  inquire,  and 
consequently  it  cannot  be  known  legally,  whether  lands  pos- 
sessed for  40  years  upon  a  good  ex  facte  title  were  ever  for- 
feited or  not ;  and  therefore  all  the  prior  history  of  these  lands 
is  excluded.     It  is  impossible  to  go  back  in  the  history  of  these 
lands  to  the  year  of  the  Statute,  in  order  to  bring  its  nullity 
into  operation,  however  absolute  that  nullity  may  originally 
have  been.     We  cannot  now  inquire  whether  the  coal  was  in 
the  hands  of  the  Crown  by  forfeiture  or  not.     We  see  Mr. 
Livingstone  possessing  his  estate  under  a  series  of  titles  fiir 
exceeding  the  period  of  40  years,  the  dispositive   clause  of 
which  is  sufficient  to  include  the  coal  in  the  lands,  and  this  is 
all  that  is  required  for  founding  the  plea  of  a  prescriptive  title." 

Lords  Balqrat,  Mbadowbank,  and  Newton. — "  We  appre- 
hend there  can  be  no  doubt  that  the  reservation  contained  in 
the  different  feu-rights  granted  by  the  family  of  Callendar,  to 
win  the  coal  and  limestone  therein  contained,  was  completely 
sufficient  to  preserve  that  part  of  the  property  to  the  superior, 
in  whom,  and  his  successors,  therefore,  it  must  be  held  to 
remain  at  the  present  day,  unless  an  adverse  title  has  been 
acquired  by  the  defender,  pleading  the  positive  prescription. 

'*  From  the  nature  of  the  original  dispositions  in  &vour  of 
the  defender's  predecessors,  it  will  not  be  disputed  that,  had 
matters  remained  unchanged,  they  never  could  have  been  made 
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the  foundation  of  a  prescriptive  title  to  the  property  in  ques-      FomBw 
tion^  however  long  and  uninterrupted  his  possession  might  have  LmvoRosB. 
been.     The  reservation  necessarily  qualified  the  right,  render-       |g27. 
ing  it  of  the  nature  of  a  bounding  charter ;  and,  in  the  face  of 
his  own  written  title,  no  one  can  acquire  a  feudal  jtis  in  re. 

"  I.  But  the  first  question  is,  Whether,  by  the  grant  made  in 
the  year  1716  by  the  Barons  of  Exchequer,  conveying  the  sub- 
jects originally  feued  out  to  the  predecessors  of  the  defender, 

*  with  parts  and  pertinents,^  a  title  of  such  a  nature  was  ob- 
tained as  would  have  been  sufficient  to  enable  the  disponees, 
by  continued  and  undisturbed  possession,  to  have  acquired  a 
prescriptive  right  to  the  minerals  ?  And  we  are  not  inclined 
to  dispute  that,  notwithstanding  the  reservation  in  the  titles  of 
the  superior,  had  the  charter  of  1716  made  no  specific  reference 
to  the  powers  under  which  it  was  granted,  and  no  qualification 
in  the  description  of  what  was  therein  conveyed,  but  been  a 
simple  unqualified  grant  of  the  lands  with  the  parts  and  per- 
tinents, it  might  (provided  the  Statute  1st  Geo.  I.  c.  50,  to  be 
afterwards  mentioned,  did  not  interfere)  have  been  a  title  upon 
which  to  prescribe  a  right  to  the  minerals  in  question. 

**  But  that  is  by  no  means,  in  our  opinion,  the  nature  of  the 
grant  before  us. 

"  In  the  first  place,  the  qucBquidem  clause  of  the  charter  con- 
tained a  distinct  reference  to  the  powers  under  which  the  grant 
waa  conferred  ;  and,  in  the  second  place,  in  the  description  of 
the  subject  conveyed  it  expressly  limited  the  conveyance  to 

*  those  lands  which  were  then  possessed  and  occupied  by 
Alexander  Livingstone  and  his  servants/  These  two  references 
to  the  powers  of  the  granters,  and  the  rights  of  the  grantee, 
oughts  in  our  opinion,  to  be  taken  and  considered  in  the  same 
light  as  if  the  Clan  Act,  by  which  the  former  were  conferred, 
and  the  latter,  by  which  the  limits  and  nature  of  the  property 
were  described,  had  been  quoted  at  length  upon  the  face  of  the 
charter.  But  if  they  had  been  so  given  in  the  first  place,  it 
would  have  appeared  that  the  granters  had  no  right  to  convey 
to  the  grantees,  the  loyal  vassals,  any  right  which  they  did  not 
previously  hold  of  the  attainted  superior.  The  case  is  there- 
fore to  be  viewed  in  the  same  light  as  if  the  Barons  of  Exche- 
quer had  declared  upon  the  face  of  the  document,  *  We  grant 
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FoEBKs  you,  to  be  held  of  the  Crown,  all  that  you  formerly  held  of  the 
LnrnianoifiL  attainted  Earls  of  Callendar,  but  we  have  no  power  to  grant 
1827.  you  anything  beyond  that ;  and,  whatever  may  be  the  import 
of  the  words  contained  in  this  our  charter,  we  have  not,  because 
we  cannot,  give  you  any  broader  right  than  that  which  you 
formerly  possessed.^  Had  this  been  the  situation  of  matters — 
and  we  hold  that  the  charter  must  be  construed  as  if  it  had 
been  so  conceived — we  apprehend  that,  limited  as  the  original 
right  of  the  defender's  author  was,  there  would  have  been  no 
termini  habiles  for  acquiring  a  prescriptive  right  to  the  coal  in 
virtue  of  the  words  '  parts  and  pertinents.'  For,  while  we  are 
most  clearly  of  opinion  that  the  fullest  effect  ought  to  be  given  to 
the  admirable  provisions  of  the  Statute  1 6 1 7,  c.  1 2,  we  have  never 
understood  that  these  were  intended  to  operate  in  favour  of 
persons  possessing,  not  in  virtue  of  erroneous  grants  altogether 
absolute,  fortified  by  prescription,  by  which,  as  purchasers  and 
creditors  may  be  deceived,  such  rights  are  and  ought  to  be  pro- 
tected; but  of  those  under  grants  limited  either  by  terms 
actually  employed,  or  by  a  reference  so  clear  and  distinct  as 
sufficiently  to  establish  the  defined  and  limited  extent  of  the 
right  conveyed. 

''  But  the  titles  of  the  defender  are  not  only  limited  by  this 
reference  to  the  powers  of  the  grantors,  which  left  no  ambiguity 
as  to  the  nature  and  extent  of  what  was  intended  to  be  con- 
veyed, and  therefore,  in  sound  legal  construction,  must  be  held 
to  have  been  conveyed ;  but  the  dispositive  words  are  in  pre- 
cise terms  restricted  ^  as  the  said  lands  and  others  foresaid' 
(that  is,  the  pertinents)  *  were  possessed  and  occupied  by  Alex- 
ander Livingstone  and  his  servants.'  Here,  therefore,  there  is  not 
only  a  reference  to  the  original  right  of  the  defender's  authors, 
but  to  the  extent  of  his  possession ;  and,  therefore,  to  entitle 
him  to  found  upon  this  charter  as  a  grant,  the  defender  must, 
in  our  opinion,  prove  that  it  was  possessed  by  his  ancestor  in 
the  year  1716.  But  not  only  is  there  no  proof  of  such  posses- 
sion, but  the  most  direct  and  positive  evidence  to  the  contrary 
upon  the  face  of  the  productions  made  by  himself. 

"  Upon  the  whole  of  this  part  of  the  case,  therefore,  we  are 
very  clearly  of  opinion,  that,  as  the  prescriptive  title  founded 
upon  has  no  ground  on  which  to  rest,  except  by  inferring,  from 
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the  fact  of  the  reservation  not  being  expressly  engrossed  in  the      fobbu 
charter  1716,  that  the  minerals  are  to  be  held  and  considered  LtYiMosTOKs. 
as  parts  and  pertinents  of  the  lands,  while  no  such  inference  is       X827. 
allowable  when  the  terms  employed  necessarily  import  a  mean- 
ing directly  the  reverse,  it  cannot  be  sustained  to  the  effect  of 
derogating  from  the  clear  and  unexceptionable   title   of  the 
pursuer. 

"  II.  We  are  of  opinion,  that,  even  if  there  had  been  grounds 
for  entertaining  doubts  upon  this  first  branch  of  the  cause, 
which  we  have  been  unable  to  discover,  the  Statute  of  1st  Geo. 
I.  cap.  50,  by  which  any  grant  or  disposition  of  any  part  of  the 
forfeited  estates  under  any  of  the  Seals  of  Great  Britain,  or  in 
Scotland  or  England,  are  declared  to  be  void  and  null  to  all 
intents  and  purposes  whatever,  would  have  been  decisive  of  the 
present  cause  ;  and  that  the  defender's  title  being  granted  in 
contravention  of  the  enactment  of  this  Statute,  cannot  be  made 
the  ground  of  such  a  right  as  that  on  which  the  defence  is 
founded.  Had  the  charter  1716  even  contained  an  express 
grant  of  the  coal,  we  are  of  opinion,  that  as  such  a  grant  would, 
by  the  operation  of  this  Statute,  have  been  from  the  first  null 
and  void  to  all  intents  and  purposes  whatever,  it  could  not,  by 
any  after  possession,  have  constituted  a  prescriptive  title.'' 

Lord  Cringletie. — "  The  charter  1716  to  Livingstone  did 
not  contain  the  reservation  of  the  coal.  It  granted  the  lands 
above  mentioned,  '  cum  partibus,  pendiculis,  et  suis  pertinen. 
qnibuscunque,'  &c. ;  but  in  the  charter  this  grant  was  explained 
to  be,  *  prout  esedem  totaa  terrae  aliaque  suprascript.  per  Alex- 
andmm  Livingstone  seniorem,  servitores  et  incolas  possess,  et 
occapat.  per  bondas,  metas,  et  limites  diet,  terrarum  aliarumque 
suprascript.'  The  lands  were  therefore  granted  to  Livingstone, 
not  completely  and  fully,  but  as  the  same  were  occupied  and 
possessed  by  the  boundings,  marches,  and  limits  thereof ;  and, 
cooseqoently,  although  the  reservation  of  the  coal  is  not 
explicitly  inserted  in  the  charter,  the  grant  is  limited  expressly 
to  the  manner  in  which  they  were  possessed  under  the  Earl  of 
Callendar.  The  object  of  the  Statute  was  directed  to  that 
express  purpose,  and  it  is  referred  to  in  the  charter  itself.  It 
therefore  could  not  be  in  contemplation  of  the  Barons  of  Exche- 
quer, neither  had  they  the  power,  to  extend  the  right  of  the 
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FoRBBB  Livingstones  beyond  what  they  had  by  their  feu-rights  ;  and  if, 
LivoiosToin.  by  the  terms  of  the  charter,  the  right  to  the  coal  which  had 
X827.  been  reserved  by  the  Earls  of  Callendar  could  in  any  way  be 
understood  to  be  granted  to  the  Livingstones,  such  grant  was 
declared  by  1st  Geo.  L,  c.  50,  to  be  null  and  void  to  all  intents 
and  purposes.  It  therefore  appears  to  me,  that,  as  the  charter 
1716  refers  to  the  boundings  and  limitations  of  the  right  con- 
tained in  the  feu-rights,  and  does  so  in  virtue  of  the  Statute 
referred  to,  the  original  feu-rights  make  a  part  of  this  investi- 
ture, and  that  it  must  be  viewed  in  the  same  light  as  if  the 
reservation  of  the  coal  had  been  engrossed  in  it,  in  which  case 
Mr.  Livingstone  could  not  prescribe  a  right  in  the  fsuce  of  his 
own  titles. 

^'  It  is  no  doubt  true  that  a  charter  of  lands,  without  reserva- 
tion  of  any  sort,  conveys  a  right  to  everything  a  ccdo  ad  cenr 
trum^  and  by  consequence  to  the  mines  and  minerals  in  them. 
But  that  cannot  be  permitted  to  be  the  construction  of  the 
charter  1716  ;  because,  in  so  far  as  it  contains  a  grant  of  the 
coal  and  limestone  which  belonged  to  the  Callendar  family,  it 
is  null  and  void  to  all  intents  and  purposes,  and  cannot  be  the 
title  of  prescription.    If  it  be  said  that  the  Statute  1617  secures 
to  any  man  who  has  charter  and  sasine,  and  possesses  a  sub- 
ject peaceably  for  forty  years,  the  subject  so  possessed,  and 
this  although  the  charter  was  granted  a  non  domino^  I  answer, 
that  the  Statute  1st  Greo.  I.,  c.  50,  repealed  the  Statute  1617  in 
the  particular  instance  it  had  in  contemplation.    It  declared  all 
charters  or  grants  in  opposition  to  it  to  be  void  and  null  to  all 
intents  and  purposes  ;  and  certainly  prescription  is  one  of  the 
intents  and  purposes  of  a  charter  and  sasine ;  for  it  appears  to 
me  that  no  man  can  acquire  by  prescription,   upon  a  title 
which  is  in  opposition  to  an  express  Statute  posterior  to  that  of 
1617,  or  to  the  public  law  of  the  land,  no  more  than  he  can 
acquire  on  any  title  whatever  the  sea-shore,  or  other  subjects 
dedicated  to  the  use  of  the  public.     I  am  therefore  of  opinion 
that  the  charter  1716  being  in  opposition  to  the  purpose  of  the 
Clan  Act,  and  in  so  far  as  it  can  be  considered  not  to  be  limited 
to  the  terms  intended  by  that  Statute,  being  declared  by  a  50 
of  same  year  to  be  null  and  void  to  all  intents  and  purposes,  it 
cannot  be  a  title  for  prescriptive  possession. '^ 
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At  the  Advising  Loed  Pitmillt  observed,—"  I  have  again      foe^ 
considered  this  case.     The  first  question  is  a  very  important  Lmmmon. 
one  in  the  law  of  Scotland,   as   to  whether  there  is  here  a      "i^tT 
sufficient  title  to  prescribe ;   and  I  am  still  of  opinion  that  Opinioiib  at 
the  validity  of  it  as  a  title  of  prescription  cannot  be  denied.    ^^'^^^' 
No   doubt,   if  a  declarator  had  been  brought  within  forty 
years  of  its  date,  it  might  have  been   found   that  the  coal 
was  not  conveyed ;  but,  after  prescription,  no  such  questions 
can  be  looked  to.     It  is  no  matter  although  tlie   titles  flow 
a  non  domino — ^the  only  question  is,  whether  they  contain  the 
subject,  and  possession  has  followed.      If  the  Crown  had  in 
express  terms   granted   the   coal,   it   would  have    been    null 
under  the  Clan  Act,   if  challenged  within   forty  years ;  but 
beyond  that  period   it   could  not,  unless  the  Clan   Act  was 
intended  to  repeal  the  Act  1617,  which  cannot  be  held.     The 
Crown  granted  the  estate  with  parts  and  pertinents,  and  it  was 
quite  competent  to  do  so,  and  will  carry  all  possessed  under 
the  grant,  but  all  inquiry  as  to  the  powers  of  the  Crown  are 
cut  off  by  the  Act  1617.     In  addition  to  the  cases  quoted  in 
the  papers  there  is  one  of  Monro  in  1812,  stronger  than  any 
referred  to.     Here  the  Court  would  not  allow  a  charter  beyond 
the  years  of  prescription  to  be  founded  on ;  therefore  on  this 
point  I  agree  with  the  Lord  President,  &c.,  that  there  is  suffi- 
cient title  of  prescription." 

LoBD  Allow  AT. — "  I  entirely  concur.  The  greater  part  of 
the  land-rights  of  Scotland  are  held  by  titles  in  opposition  to 
titles — ^as  the  Annexation  Statute,  for  instance,  and  if  we  can 
go  back  100  years,  we  can  go  back  500  years." 

LoBD  Glenj^e. — "  I  concur  entirely  with  the  Lord  Presi- 
dent, kc.y  that  there  is  a  sufficient  title." 

LoBD  Justice-Clerk  Boyle. — "  I  remain  of  the  opinion  I 
formerly  expressed.  I  agree,  in  the  words  of  Lord  Meadow- 
bank,  that  to  doubt  this  title  would  be  to  shake  to  the  founda- 
tion that  Statute  which  is  the  palladium  of  the  land-rights  of 
Scotland.  For  admitting  as  much  as  can  be  desired  the  want 
of  power  on  the  part  of  the  Crown,  I  am  clear  the  Clan 
Act  does  not  impinge  the  least  on  the  effect  of  the  Act 
1617.  There  could  not  have  been  a  doubt  that  this  right 
would  have  been  reducible  within  forty  years,  but  after  that 
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FosBw      the  only  question  is,  if  the  title  was  followed  by  sufficient  pos- 


LiTiNOBToaiB.  session/' 


1827. 

jpaMiiNT.  _        The  Court  Found,  "  That  the  defender  has  a  sufficient  title 

on  which  prescriptive  possession,  in  terms  of  the  Statute  1617, 
cap.  12,  may  be  pleaded/' 


Not.  29, 1827. 


III.— HER  MAJESTY'S  ADVOCATE  v.  GRAHAM. 

Dwj.  10, 1844.      The  Abbacy  of  Eccles  in  Berwickshire,  including  under  it 
Narbatitb.   the  benefices  of  Eccles  and  Bothkennar,  fell  to  the  Crown  at 
the   Reformation,  and  was  included  in  the  General  Act  of 
Annexation  of  1587. 

In  1625  Sir  George  Home  of  Eccles  conveyed  the  right  of 
patronage  of  the  parish  of  Eccles  to  James  Earl  of  Home. 
The  deed  related  in  gremxo  an  Act  of  Parliament  said  to  have 
been  passed  in  1609,  by  which  the  temporality  of  the  Abbacy 
of  Eccles,  together  with  the  parish  kirks  of  Eccles  and  Both- 
kennar, had  been  dissolved  from  the  Act  of  Annexation,  to  the 
effect  that  his  majesty  might  grant  them  to  Sir  George  Home, 
and  the  deed  assigned  the  Earl  of  Home  in  and  to  the  Act  of 
Parliament,  in  so  far  as  concerned  the  patronage  of  the  parish 
of  Eccles. 

There  was  no  evidence  that  the  Crown  had  ever  exercised 
the  power  conferred  upon  it  by  this  Act,  and  no  copy  of  the 
Act  was  to  be  found  in  any  record,  but  its  title  was  mentioned 
in  a  list  of  the  Acts  in  the  reign  of  James  VI. 

From  1609  to  1690,  when  patronage  was  abolished,  the 
patronage  of  the  parish  of  Bothkennar  was  alleged  to  have 
been  exercised  by  the  Crown  by  repeated  acts  of  presentation 
during  that  period. 

In  1732  William  Earl  of  Home  conveyed  to  Mr.  James 
Graham  of  Airth  the  patronage  of  the  kirk  of  Bothkennar. 
The  clause  of  assignation  to  writs  and  evidents  assigned  to  Mr. 
Graham  the  Act  of  Parliament  of  1 609,  and  the  assignation  by 
Sir  George  Home  of  1625.    From  1732  the  patronage  of  Both- 
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kennar  was  transmitted  in  the  family  of  Graham  of  Airth  upon  Hn  MAJwn's 
personal  titles  to  Mr.  Thomas  Graham  Stirling,  who  succeeded         «. 
to  that  property  in  1816,  and  during  that  period  the  right  of     ^*^^' 
patronage  on  several  occasions  was  exercised  by  that  family.        ^^^ 
Their  right  to  the  patronage  was  also  recognised  in  two  pro- 
cesses of  locality  in  1774  and  1810. 

In  1830  Mr.  Graham  Stirling  exposed  the  patronage  of 
Bothkennar  to  sale,  when  it  was  bought  by  the  late  Mr.  George 
Lewis.  Mr.  Graham  Stirling  having  died  shortly  after  the  sale, 
Mr.  William  Graham,  his  son,  made  up  a  title  to  the  patronage, 
by  obtaining  a  Crown  charter  of  resignation  on  the  procuratory 
contained  in  the  disposition  granted  by  William  Earl  of  Home 
in  1732,  aud  infeftment  followed  upon  the  charter  in  1837. 
He  then  executed  a  disposition  in  favour  of  Mr.  Lewis  in  1838. 

In  1842  an  action  was  brought  by  the  Crown  against  Mr. 
Lewis,  concluding  for  reduction  of  the  conveyance  by  Sir 
George  Home  in  1625,  the  disposition  by  the  Earl  of  Home  in 
1732,  the  charter  of  resignation  and  infeftment  of  William 
Graham  in  1837,  and  the  disposition  by  him  to  Mr.  Lewis  in 
1838.  The  action  also  concluded  for  declarator,  that  the 
patronage  of  Bothkennar  was  vested  in,  and  belonged  to  the 
Crown. 

Pleaded  for  the  Crown. — The  patronage  of  Bothkennar  abcument  foe 
had  been  vested  in  the  Crown,  as  a  portion  of  the  Abbacy  of 
Eccles,  and  was  held  by  the  Crown  as  a  part  of  the  annexed 
property,  and  as  a  proper  feudal  subject,  which  could  only  pass 
from  it  by  grant,  in  the  form  of  charter  and  sasine.  There  had 
been  no  such  conveyance  made  by  the  Crown  in  favour  of  any 
of  the  defender's  authors.  The  assignation  in  favour  of  James 
Earl  of  Home  was  merely  of  the  alleged  Act  of  Parliament  of 
1609,  and  that  only  in  so  far  as  concerned  the  patronage  of  the 
parish  of  Eccles  ;  the  disposition  of  1 732  to  James  Graham,  by 
William  Earl  of  Home,  and  the  other  titles  of  the  defender, 
therefore  flowed  a  nan  habente  potestatem.  The  proper  patri- 
mony and  annexed  property  of  the  Crown  was,  by  repeated 
Acts  of  Parliament,  declared  to  be  unalienable ;  and  all  dis- 
positions and  alienations  made  after  the  annexation,  and  without 
lawful  dissolution  in  Parliament,  and  compliance  with  the  statu- 

VOL.  III.  z 
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^  adwoS' "  *^^^  requisites,  were  declared  to  be  null,  either  by  way  uf 
f.         action  or  exception.     Such  being  the  case,  the  defects  in  the 

defender's  titles  to  the  patronage  were  not  capable  of  being 

1W4-  validated  by  prescription.  The  Act  1617,  establishing  the 
positive  prescription,  although  it  declared  that  prescription 
should  run  against  the  Crown,  was  not  of  universal  application, 
and  could  not  be  held  to  overrule  the  effect  of  the  Statutes  of 
annexation,  which  it  did  not  either  repeal  or  alter.  By  force 
of  these  Statutes,  the  title  of  the  defender's  author  was  null,  by 
way  of  action  or  exception,  and  therefore  could  never  form  a 
vahd  warrant  for  prescriptive  possession. 

The  title  of  the  Crown  was  further  preferable  to  that  of  the 
defenders.  The  patronage  in  question  was  a  feudalized  sub- 
ject ;  it  had  been  dealt  with  in  the  defender's  titles  as  such ; 
and  the  right  of  the  Crown  to  it  was  of  a  feudal  character,  and 
equivalent  to  one  completed  by  sasine.  In  these  circumstances 
no  mere  personal  right  could  form  a  valid  adverse  title  to  the 
ipso  jure  sasine  of  the  Crown,  and  no  title  not  completed  by 
infefltment  could  be  the  foundation  of  prescriptive  possession. 
The  Crown  being  vested  as  under  an  infeflment,  could  only  be 
divested  in  the  ordinary  form  applicable  to  feudal  subjects. 

aroi'mfht  foe  Pleaded  for  the  Defender. — The  defender  and  his  pre- 
decessors have  a  good  and  habile  title  to  the  patronage  of 
Bothkennar,  standing  in  their  persons  for  upwards  of  a  century 
together.  Upon  this  title  an  uninterrupted  possession  has  fol- 
lowed for  greatly  more  than  the  prescriptive  period  without  any 
interference  on  the  part  of  the  Crown. 

The  disposition  by  the  Earl  of  Home  to  James  Graham  in 
1 732,  contained  a  clear  grant  of  the  patronage,  and  was  an 
effectual  foundation  for  a  prescriptive  right.  It  is  a  formal  and 
regular  deed,  and  free  from  any  intrinsic  nullity.  The  plea  of 
prescription  is  a  sufficient  answer  to  all  objections  to  the  title, 
whether  regard  is  had  to  the  validity  of  the  right  as  in  the  Earl 
of  Home  or  his  authors,  or  the  subject-matter  of  the  grant  as 
being  the  annexed  property  of  the  Crown,  even  on  the  supposi- 
tion that  these  objections  were  well  founded  in  point  of  fiEU^t 
The  provisions  of  the  Statute  1617  were  most  comprehensive 
in  their  terms,  and  while  they  expressly  subjected  the  Crown 
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to  its  operation,  they  made  no  exception  of  the  annexed  pro-  Hn  Majibtt'b 
perty.  ^^^^ 

If  it  should  be  thought  that  the  disposition  of  1 732  stood  ex-  graham. 
posed  to  any  of  the  objections  of  the  Crown,  in  consequence  of  the  i844. 
recital  made  in  that  deed  of  the  manner  in  which  the  patronage 
had  been  acquired  by  the  Earl  of  Home,  the  defender  was 
entitled  to  found  his  title  upon  the  disposition  and  settlement 
by  James  Graham  in  1746  and  subsequent  titles,  on  which 
sufficient  prescriptive  possession  had  run,  and  which  did  not 
make  any  allusion  to  the  patronage  having  at  one  period  been 
in  the  hands  of  the  Crown. 

Prescription  having  run  in  the  defender's  favour  on  a  formal  Dkfekdkb's 
title,  exfobcie  good  and  sufficient,  all  inquiry  into  the  older  titles  m^^w/^^ 
is  excluded,  and  it  is  no  longer  competent  for  the  pursuer  to 
raise  any  question  with  regard  to  the  state  of  the  right  in  the 
person  of  the  Earl  of  Home,  the  defender's  author. 

It  is  true  that  the  titles  by  which  the  right  thus  acquired  by 
James  Graham  was  transmitted  to  his  successors  were  personal 
titles  merely ;  but  sasine  was  not  requisite  to  found  prescription 
to  a  right  of  patronage,  a  personal  title  being  sufficient,  even  in 
a  question  with  the  Crown.  The  objection  that  a  patronage 
had  been  at  one  period  feudalized  in  the  person  of  the  Crown, 
and  consequently  that  a  personal  title  could  not  compete  with 
it^  was  one  which  was  struck  at  by  the  law  of  prescription, 
equally  with  any  other  defect  of  title ;  the  presumption  of  law, 
after  the  period  of  prescriptive  possession  had  run  upon  the 
personal  title,  being,  that  the  patronage  had  never  been  feu- 
dalized. But  even  were  it  the  case,  that  a  patronage  once 
fisudaiized  in  the  person  of  a  subject,  and  held  under  a  feudal 
title,  could  not  be  carried  off  by  prescription  on  an  adverse 
personal  title,  stUl  it  did  not  follow  that  the  same  effect  was  to 
be  giiren  to  the  constructive  sasine  ascribed  to  the  Crown.  The 
reason  of  the  rule  is,  that  when  a  patronage  had  been  feudalized, 
sasine  became  necessary  for  the  transmission  of  the  right ;  but 
this  had  no  application  in  the  case  of  the  Crown,  which,  it  was 
indispatable,  could  be  divested,  and  its  disponee  invested  in  a 
patronage  by  disposition  alone  without  sasine. 

Low)  CocKBU£K  reported  the  case  to  the  Court,  and  theS^JJ^g^^^ 
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Hme  Majbbty'b  Court  *'  Sustained  the  second  plea  in  law  stated  for  the  defen- 
V.         der  on  the  record,  and  assoilzied  the  defender  from  the  whole 
^^^"^     conclusions  of  the  libel/' 

Opiwoms,        Lord  Justice-Clerk  Hope. — "I  hold  it  to  be  clear  law,  that 
against  a  reduction  and  claim  by  the  Crown,  instituted  to  vin- 
dicate heritable  property  or  rights,  on  the  ground  that  the 
same  formed  part  of  the  annexed  property  of  the  Crown,  had 
never  been  dissolved,  and  had  never,  in  point  of  fact,  been  dis- 
poned by  the  Crown,  or  not  disponed  cum  effect^  owing  to  the 
absence  of  an  act  of  dissolution,  it  is  a  relevant  and  sufficient 
defence  to  propone  prescription  under  the  Act  1617,  c.  12 — 
prescription,  on  a  title  to  the  right,  fair  and  colourable — 
labouring  under  no  nullities  in  essenticUibns,  and  followed  by 
the  possession  which  is  the  great  basis  of  prescription ;  and 
that  when  a  case  is  raised  sufficient  to  exclude  challenge  on 
other  grounds,  it  cannot  be  obviated  by  the  reply  that  the 
Crown  can  show,  whether  by  reference  to  the  title  or  other- 
wise, that  it  had  been  part  of  the  annexed  property  of  the 
Crown,  and  that  no  act  of  dissolution  had  passed     I  liiink  the 
inquiry  into  the  origin  of  the  title,  and  the  grounds  of  challenge 
by  the  Crown,  are  excluded  by  prescription.     We  have  here, 
Jirst,  A  title,  ex  fade  a  regular  disposition  to  an  onerous  acquirer, 
to  a  patronage  which  has  never  been  feudalized  previously  in 
the  person  of  any  author  of  the  disponer.     Second,  We  have 
that  title  acted  upon  in  all  the  ways  in  which  the  right  could 
bo  asserted,  by  presentations, — in  localities;  and  I  daresay, 
although  not  mentioned,  by  open  possession  of  a  seat  allotted 
to  Mr.  Graham  as  patron.     Third,  That  title  was  produced  and 
founded  upon  in  legal  questions  connected  with  the  parish,  io 
which  the  Crown  was  called  for  its  interest.     Fourth^  That  title 
has  been  followed  by  possession,  in  character,  continuance,  and 
practical  results,  greatly  broader  and  for  a  longer  period  thsn 
is  necessary  for  prescription. 

*'  Then  on  what  grounds  is  effect  to  be  denied  to  this  pr^ 
scriptive  title  ?  First,  It  is  said  that  the  patronage  was  part  of 
the  annexed  property  of  the  Crown ;  and  I  have  no  doubt  it 
did  fall  under  the  general  terms  of  the  Act  of  Annexation,  and 
therefore  it  is  said  it  could  not  be  alienated.    But,  1.  That  is 
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just  one  ground  of  challenge  competent  to  the  Crown,  and  pre-  h«  MAjnrr's 
scription  is  declared  to  take  effect  generally  against  the  Crown,  «. 
without  any  distinction  as  to  one  ground  of  challenge  or  species  ^^^ 
of  title  in  the  Crown,  more  than  as  to  another.  To  my  mind,  ^®*^ 
that  answer  is  of  itself  complete.  2.  This  ground  of  challenge 
is  only  reached  by  inquiries  into  the  origin  of  the  title  of  the 
party  conyeying  the  patronage  in  1 732,  in  order  to  show  that 
the  disposition  flowed  a  non  hahente  potestatem.  It  is  a  fixed 
principle  of  law,  that  such  inquiries  arc  excluded  by  the  effect 
of  prescription,  and  there  is  no  distinction  admitted  by  any  of 
the  authorities  to  render  such  inquiries  competent  against  the 
party  pleading  prescription,  when  the  challenge  is  by  the 
Crown.  To  show  that  inquiries  of  any  kind  into  the  origin  of 
the  title,  in  order  to  prove  that  it  flows  from  a  person  non 
hahente  potestatem  disponendi^  even  when  such  inquiries  are 
founded  upon  or  proved  by  statements  in  the  title  itself  as  to 
its  own  origin,  are  not  competent,  it  is  unnecessary  to  do  more 
than  to  refer  to  two  well-known  cases,  The  Duke  of  Buccleuch 
V.  Cuninghame,  November  30, 1826,  and  Forbes  v.  Livingstone, 
November  29, 1827.  In  the  former  of  these  cases  the  defender 
pleaded  prescription,  and  contended,  that  although  it  were  true 
that  he  derived  his  titles  a  non  hahente  pot^stateniy  yet  the  pos- 
session for  forty  years  excluded  inquiry  into  its  origin.  The 
reply  to  that  defence  was,  that  the  title  from  the  Crown  in 
ftivour  of  the  defender  referred  to  the  origin  and  source  of  the 
Crown's  right — viz.,  the  Act  of  Annexation — that  under  that 
Act  the  Crown  had  confessedly  no  right,  as  public  patronages, 
of  which  this  was  one,  were  excepted  ;  hence,  that  as  the  title 
must  be  clear  in  itself,  the  inquiry  into  its  origin  was  opened 
up  by  the  title,  and  it  proved  that  it  flowed  a  non  hahente 
potestatem.  This  was  a  very  strong  case  indeed ;  for  it  was 
not  the  case,  as  here,  of  a  party  onerously  acquiring  from  a 
former  holder,  but  of  a  party  beginning  and  making  his  pre- 
scriptive title,  by  going,  as  it  was  said,  to  a  wrong  superior, 
the  Crown,  and  taking  a  charter  from  that  superior.  Yet 
the  Court  sustained  the  prescriptive  title  as  a  title  to  ex- 
clude. 

*•  This  is  a  decision  directly  in  point  as  to  the  competency  of 
snch  inquiries  into  the  origin  of  the  title,  and  such  objections 
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Hm  MAXFtTT'8  to  the  validity  of  the  granter's  right,  as  are  proposed  by  the 
T.         Crown  in  this  case.     To  sustain  such  inquiries  and  objections 
^^^^"^     when  stated  by  the  Crown  as  the  party  challenging,  necessarily 
1844.       amounts  to  an  exception  in  favour  of  the  Crown,  f5pom  the  most 
important  effect  of  the  prescription  introduced  by  the  Act  1617; 
and  as  I  hold  that  prescription  applies  to  the  Crown  equally  in 
all  respects  as  to  subjects,  I  must  find  that  there  can  be  no 
such   reply  competent  to  the  Crown,  when  excluded  at  the 
instance  of  a  subject     Then  this  case  was  followed  by  Forbes 
v.  Livingstone,  November  29,  1827,  which  related  directly  to 
the  validity  of  an  alleged  grant  by  the  Crown,  as  contrary  to 
the  Clan  Act,  and  appears  to  me  to  be  a  very  direct  authority 
upon  the  same  question  as  that  before  us.     I  cannot  see  that  it 
can  distinguish  that  case  from  the  present  in  principle,  that  the 
objection  to  the  title  as  invalid,  in  respect  of  the  provisions  of 
the  Clan  Act,  and  flowing  a  non  habente  potestatemj  was  there 
stated  by  a  subject  claiming  the  property.     It  waa  surely  as 
good  a  plea  to  him  as  to  the  Crown,  if  relevant  at  all  against 
prescription,  which  must  be  rested  on  a  sufficient  title,  to  say — 
the  title  flows  a  non  domino^  since  the  Crown  could  not  grant 
it,  and  so  it  cannot  found  proper  prescriptive  possession.    By 
whomsoever  stated,  it  is  the  same  identical  plea.    But  as  pre- 
scription under  the  Statute  161 7  is  not  a  punishment  for  neglect^ 
but  a  protection  for  the  party  in  possession,  the  defence  good 
against  one  party  to  exclude  inquiry  into  the  original  validity 
of  the  title,  must  necessarily  be  equally  good  against  any  other 
party.      The  opinion  of  the  Court  in  the  case  of   Forbes  v. 
Livingstone  was  expressly  to  the  eflect,  that  the  positive  pre- 
scription  excludes  all   inquiry  beyond  forty  years  into  the 
previous  titles,  so  that  it  cannot  be  legally  known  what  were 
the  original  titles,  and  their  previous  history  is  excluded. 

''  But  then  it  is  said  that  the  fact  that  the  patronage  was 
part  of  the  annexed  property  is  an  essential  nullity  in  the  tiUe, 
and  that  in  order  to  make  a  title  sufficient  for  prescription,  it 
must  not  labour  under  essential  nullities.  But  this  is  not  an 
essential  nullity.  1.  It  is  not  established  or  proved  in  the  way 
in  which  essential  nullities  are  proved,  but  by  an  examination 
and  inquiry  into  the  validity  of  the  grantor's  right.  Hence  this 
is  only  another  way  of  stating  the  point  already  adverted  to. 
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2  No  definition  of  essential  nullities  in  the  law  of  Scotland  in-  h»r  MAJvnrB 
eludes  want  of  title  in  the  granter  of  the  deed  on  which  pre-  «. 
scription  follows,  and  every  explanation,  on  the  other  hand,  J!!^^ 
limits  the  import  of  the  exception  to  the  ordinary  meaning  of  ^®*^* 
the  terms — nullities,  ex  facie,  which  deprive  the  title  of  the 
character  of  a  formal,  complete,  and  valid  instrument.  Want 
of  power  in  the  granter  is  not  a  vitium  reale,  pleadable  against 
the  prescriptive  possession  of  the  dispouer,  else  the  Statute  truly 
effected  nothing  of  value  for  the  certainty  of  heritages.  3.  The 
same  alleged  nullity  did  occur  in  the  Duke  of  Buccleuch  v. 
Cuninghame  ;  but  in  the  words  of  Erskine,  *  time  was  held  to 
stand  in  place  of  all  requisites,'  and  the  defect  of  power  was 
held  to  be  no  ground  of  challenge.  Further,  if  the  inquiry  is 
competent  at  all,  there  are  other  answers  on  the  fact.  It  is 
said  alienation  of  the  annexed  property  without  an  act  of  dis- 
solution is  void.  But  here  it  is  not  proved  by  the  references  in 
the  deed  that  there  was  any  alienation  by  the  Crown.  On  the 
contrary,  I  do  not  read  the  disposition  of  1732  as  a  title  in 
which  the  party  acknowledges  that  he  derives  right  from  the 
Crown.  It  may  stand  perfectly  well  as  a  separate  independent 
competing  title,  although  with  a  reference  to  the  means  of 
getting  such  a  grant  from  the  Crown  as  might  exclude  the  pre- 
tension that  the  patronage  had  fallen  under  the  Act  of  Annexa- 
tion, the  explanation  of  which,  being  general  in  its  terms,  might 
often  create  diflBculties  without  some  such  fortification.  This 
is,  I  think,  the  just  view  to  be  taken  in  this  question  of  pre- 
scription of  the  disposition  by  Lord  Home,  and  even  of  the 
early  grant  to  Lord  Home  by  Sir  George  Home,  a  century 
before.  I  think  we  must  hold  that  the  right  was  claimed 
separately,  although  it  was  hoped  that  the  Crown  might  put  an 
end  to  challenge  by  a  grant  under  some  act  of  dissolution. 
Hence  I  do  not  think  that  any  alienation  by  the  Crown  has 
been  proved  at  all.  On  the  other  hand,  if  the  inquiry  entered 
into  by  the  Crown  were  admissible,  I  could  not  hold  that  the 
existence  of  an  Act  of  Parliament  for  the  dissolution  of  the  pro- 
perty and  its  tenor  was  proved  either  by  the  contents  of  the 
party's  own  writs,  or  by  any  printed  list  of  Acts  of  Parliament. 
That  would  be  a  very  hazardous  ground  to  take  in  a  court  of 
law ;  and  therefore  I  consider  Mr.  Dundas  has  very  judiciously, 
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Hr  Majmtt'b  in  his  last  argument,  laid  aside  the  notion  of  an  act  of  dissolu- 
te, tion,  and  treated  the  case  independently  of  any  such  slender 
Geaham.  support.  However,  in  the  view  I  take  of  the  case,  the  inquiry 
18^-  into  the  origin  of  the  title  is  altogether  excluded,  as  the  reasons 
of  challenge  of  that  title  resolve  into  objections  of  the  same 
character  as  those  which  have  been  often  repelled ;  e.g.y  want 
of  power  in  the  grantor — defects  in  the  progress  of  early  titles, 
and  an  offer  to  prove  that  the  true  title  in  law  was  originally  in 
another,  from  whom  there  is  no  conveyance.  To  exclude  such 
objections,  and  in  order  to  prevent  the  uncertainty  as  to  rights 
of  heritages,  which  the  Act  1 6 1 7  so  emphatically  describes  as 
a  great  grief,  was  the  very  object  of  the  Statute ;  and  being,  as 
Erskine  says,  for  the  benefit  of  the  parties  to  be  protected,  and 
not  founded  on  the  notion  of  any  neglect  on  the  part  of  others, 
it  would  be  on  that  ground  declared  to  operate  against  the 
Crown  as  much  as  against  any  other  party  challenging  rights 
fortified  by  the  possession  required.*' 

Lord  Moncrbipp. — "  I  am  of  opinion  that  the  claim  of  the 
Crown  to  the  patronage  of  this  parish  of  Bothkennar,  and  on 
the  grounds  upon  which  it  is  maintained,  are  excluded  by  a 
valid  prescriptive  title  fully  established  in  the  defender.     The 
defender  meets  the  claim  of  the  Crown  by  a  plea  of  prescrip- 
tion under  the  Statute  1617,  c.  12,   founded  on  titles  and 
possession,  stated  to  be  sufficient  in  their  own  nature  to  sustain 
that  defence,  and  to  exclude  all  inquiry  as  to  the  merits  of  the 
original  titles  themselves,  or  into  the  merits  of  any  other  title 
which  may  be  set  up  by  any  other  party.     It  is,  therefore, 
fundamental  in  the  case,  that  this  is  a  question  of  prescriptioo. 
Whatever  may  be  said  about  the  original  rights  of  the  Crown 
on  the  effect  of  the  Act  of  Annexation,  in  reference  to  other 
questions,  they  can  have  no  effect  here,  unless  they  can  be 
applied  to  a  question  of  statutory  prescription,  when  correctly 
pleaded  by  an  adverse  party. 

'^  The  Officers  of  the  Crown  meet  this  plea  by  an  argument, 
which  appears  to  me  to  be  inconsistent  with  the  whole  principle 
of  the  statutory  law  of  prescription.  They  present  us  with  ^ 
elaborate  deduction  of  what  they  state  to  have  been  the  acto^ 
nature  and  merits  of  the  titles  by  which  this  right  of  patronBg® 
had  been  held  previous  to  the  date  of  Lord  Home's  dispo6iti<>'' 
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in  1732 — one  hundred  and  ten  years  before  the  date  of  the  h«^*ajkmt'b 
present  action — the  eflPect  of  which,  when  stripped  of  the  special         «. 
matter  thus  inrolved,  is  simply  to  infer  that  that  title  proceeded       ^^^^ 
a  non  habente  potestatemy  and,  therefore,  that  it,  and  all  that       ^^^' 
followed  on  it,  must  be  null  and  Toid. 

"  If  the  principle  of  this  plea  could  be  listened  to  as  a  general 
doctrine,  we  might  shut  our  books  on  the  law  of  positive  pre- 
scription ;  for,  in  nine  cases  out  of  ten  which  have  been  tried 
in  reference  to  that  law,  the  allegation  of  the  party  seeking  to 
evict  the  right  prescriptively  possessed,  has  been,  that  the 
original  titles  founded  on  had  proceeded  a  non  habente  potes- 
totem ;  and  I  humbly  apprehend,  that  if  the  Statute  has  any 
meaning  in  its  preamble,  and  the  enactment  following  it,  the 
very  purpose  of  it  was  to  exclude  any  such  inquiry,  and  to 
raise  an  absolute  presumption  of  error,  falsehood,  forgery,  or 
some  other  fatal  nullity,  against  all  the  averments,  and  all  the 
jnuniments  founded  on  in  support  of  them,  for  shewing  that  the 
titles  by  which  the  possession  has  been  held  were  derived  from 
some  party  who  had  no  power  to  constitute  them.  The  parti- 
cular grounds  on  which  such  a  defect  of  power  may  be  alleged 
cannot  alter  the  thing.  Apart  from  prescription,  the  offer  to 
prove  that  the  title  is  derived  a  non  habente  potestatem,  by  a 
party  who,  but  for  that  title,  would  have  right  to  the  property, 
is  as  relevant  on  one  ground  as  on  another.  But,  in  a  case  of 
prescription,  to  answer  the  plea  by  undertaking  to  shew  that, 
on  the  merits  of  the  titles,  the  defender's  author  had  not  power 
to  grant  the  dispositions,  is,  in  my  judgment,  to  do  away  pre- 
scription altogether.  Without  going  so  far  as  to  say,  with 
Lord  Braxfield,  in  Scott  v.  Stewart,  10th  August  1778,  that  *  it 
is  the  purpose  of  prescription  to  support  bad  titles  :  good  titles 
standing  in  no  need  of  prescription' — I  hold  that  it  is  the  pur- 
pose of  prescription  to  exclude  all  inquiry  as  to  whether  titles, 
habile  in  their  form,  on  which  prescriptive  possession  has  fol- 
lowed, were  in  their  original  nature  and  constitution  good  or 
bad — and  specially  the  inquiry,  whether  the  author  from  whom 
they  have  proceeded  have  power  to  grant  them  or  not.  When 
prescription  has  run  there  is  an  absolute  presumption  that  they 
are  good.  And,  having  this  view  of  the  objects  of  the  Statute, 
I  would  say  confidently,  in  the  words  of  Lord  Pitfour,  in  Camp- 
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Hrr  Majwty's  bell  V.  Wilson,  December  19, 1765,  that  this  law  of  prescription, 
V.         by  so  excluding  all  such  questions,  ^  is  the  great  security  of  our 
Gbaujjl     ^^^  valuable  property,  our  land-rights.' 
1844.  «  jf  y^Q  jjg^yg  gQj.  ^^J^g  fg^,.  jj^  fcgard  to  tho  priuciplos  which 

regulate  the  law  of  prescription,  I  should  have  thought  that  the 
present  case  should  be  of  easy  solution.  There  are  titles  vested 
in  the  defenders  and  their  authors,  from  the  year  1 732,  down 
to  the  date  of  the  summons  in  the  present  action  in  1824, 
which,  according  to  all  authorities,  in  the  absence  of  every 
other  inquiry,  are  habile  and  sufficient,  as  titles  of  prescriptive 
possession,  for  securing  the  right  under  the  Statute.  It  may 
be,  that  the  disposition  by  Lord  Home  in  1732  contains  more 
than  was  necessary  to  its  purpose.  It  narrates  that  Lord  Home 
had  right  to  the  patronage  of  Bothkennar,  in  virtue  of  his  un- 
doubted right  to  the  temporaUty  of  the  Abbacy  of  Eccles,  of 
which  the  kirk  of  Bothkennar  is  said  to  have  been  a  part 
This  is  probably  true.  But  I  humbly  apprehend  that  it  is 
foreign  to  the  present  inquiry  on  the  eflFect  of  the  law  of  pre- 
scription. If,  whenever  the  charter,  disposition,  or  other  title, 
on  which  prescription  is  pleaded,  refers  to  prior  rights  or  tides 
as  the  foundation  of  the  grantor's  own  right,  it  is  competent  to 
investigate  and  try  the  whole  merits  as  to  the  validity  of  such 
titles  in  the  person  of  the  grantor,  there  would  be  an  end  of 
the  law  of  prescription  in  a  vast  proportion  of  the  cases  to 
which  it  applies.  Just  take  the  common  case  of  a  charter  of 
lands,  with  infeftment  thereon,  or  sasines  standing  together  for 
a  hundred  yeai*s,  and  with  full  undisturbed  possession — ^would 
it  avail  against  the  prescriptive  right,  that,  in  the  original 
charter,  it  might  be  nan^ativd  set  forth  that  the  grantor  derived 
his  own  right  from  some  prior  title  or  specified  grants  to  the 
effect  of  enabUng  the  party  challenging  this  right  in  the  grantee 
to  try  the  whole  question  as  to  the  validity  of  that  prior  title 
or  grant,  by  reference  to  extraneous  documents,  or  the  general 
history  of  such  rights  1  This  would  be  just  to  say,  that  the 
Statute  has  no  effect  at  all.  But  the  case  appears  to  me  to  be 
the  same  with  regard  to  a  right  of  patronage  held  by  disposi- 
tion, with  prescriptive  right." 

Lord  Cockburn. — "  The  defender  holds  this  patronage  under 
a  grant  from  a  private  party.     The  deed  does  not  state  or 
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imply  that  the  patronage  had  been  acquired  from  the  Crown,  Hm  Majkutt'b 
or  had  ever  belonged  to  it.     On  the  contrary,  it  contains  state-         «. 
ments  and  provisions  rather  of  an  opposite  tendency.     All  that     ^*^^' 
it  sets  forth  with  respect  to  the  disponer's  title  to  dispone,  is,       ^®*^- 
that  he  is  the  *  undoubted  owner'  of  the  patronage.     The  de- 
fender and  his  predecessors  have  possessed  upon  this  disposition 
for  above  forty  years — at  least  I  hold  this  to  be  the  fact.     He 
has  not  possessed  upon  a  sasine,  but  only  upon  a  personal  title. 
A  personal  title,  however,  is  suflScient  for  the  prescription  of  a 
patronage. 

"  Now,  I  do  not  require  to  go  beyond  this  single  and  well- 
established  principle,  that  possession  for  forty  years,  upon  an 
adequate  title,  no  matter  what  it  may  happen  to  be,  excludes 
all  discussion  of  alleged  pre-existing  flaws. 

"  I  am  not  aware  that  this  principle  is  even  attempted  to  be 
questioned  in  its  application  to  the  case  of  a  private  party. 
Suppose  that  the  Crown  was  not  here,  but  that  the  pursuer  was 
an  individual  to  whom,  were  it  not  for  the  defender's  prescrip- 
tion, this  patronage  would  belong.  I  do  not  understand  it  to 
be  maintained  that  this  private  party  could  disturb  the  pre- 
scriptive title,  by  getting  into  objections  which  would  have  been 
irresistible  if  stated  before  the  forty  years  had  expired.  In  the 
case  of  all  other  objections,  except  that  of  feudalization,  the 
defender  himself  does  not  maintain  this.  In  law  and  in  justice, 
there  can  be  no  stronger  objections  to  a  title  than  that  it  pro- 
ceeded from  fraud,  force,  incapacity,  or  a  non  domino.  These 
are  the  greatest  flaws  that  can  exist,  yet  it  is  admitted,  or  at 
least  it  is  certain,  that  prescription  excludes  the  statement  of 
them  all — and,  indeed,  that  this  is  its  very  purpose.  It  seems 
to  be  imagined  that  there  is  something  peculiar  in  the  objec- 
tion, that  the  personal  title  is  inconsistent  with  an  ancient 
feudalization.  But  I  see  no  peculiarity  in  this  whatever.  A 
personal  title  being  sufficient  for  the  prescription  of  a  patronage, 
what  charm  is  there  in  the  objection  of  previous  feudalization, 
that  should  let  it  in,  as  an  objection,  after  forty  years  ?  I  have 
DO  idea  that  the  feudal  title,  without  possession,  could  be  pre- 
ferred to  the  personal  one  with  it. 

^  If  this  be  the  law  between  two  private  parties,  I  see  no 
ground   for  any  distinction   in   favour  of  the  Crown.     The 


3G4 


PRESCRimON. 


1844. 


lira  majihtty's  Statute  enacts  none.     On  the  contrary,  it  secures  parties  as^ainst 

A  DVOCATE 

T.  trouble  after  forty  years,  even  from  *  His  Majesty/  Even  as 
RAHAM.  ^  ^Y^^  Crown,  it  excludes  every  objection  except  that  of  forgery. 
Accordingly,  when,  in  1630,  the  Crown  availed  itself  of  the 
statutory  permission  to  interrupt  current  or  past  prescriptions, 
it  made  its  act  of  interruption  include  patronages,  and  all  its 
annexed  property — a  fact  which  seems  to  me  perfectly  conclu- 
sive. For  I  cannot  suppose  that  the  advisers  of  the  Crown 
would  have  made  it  reach  property  against  which  prescription 
could  not  operate.  This  proceeding  shews  what  was  understood 
near  the  time  of  the  Statute." 


1.  In  the  case  of  Paterson  v. 
PuRVES,  March  10,  1823,  the 
Earl  of  Marchmont  in  1703  exe- 
cuted a  procuratory  of  resignation 
in  favour  of  certain  heirs  under 
the  restrictions  of  an  entail,  and 
particularly  that  they  should  not 
alter  the  order  of  succession  there- 
by destined.  On  this  procuratory 
a  charter  of  resignation  was  ob- 
tained, and  infeftment  followed. 
In  1731  his  son  Alexander,  then 
Earl  of  Marchmont,  executed  an 
absolute  procuratory  in  favour 
of  his  son,  Hugh  Lord  Polworth. 
In  1736  the  land  was  resigned, 
and  an  instrument  of  resignation 
was  expede,  which  narrated  the 
former  procuratory  of  resignation 
in  1703,  setting  forth,  inter  alioy 
that  by  it  it  was  prohibited  to  alter 
the  order  of  succession  therein 
contained.  A  charter  of  resigna- 
tion was  then  expede,  which  nar- 
rated the  titles  expede  in  1704, 
specifying  the  limitations  and  pro- 
hibitions  therein  expressed   pre- 


cisely as  had  been  done  in  the 
instrument  of  resignation.  Infeft- 
ment  followed  on  this  charter  in 
1737,  and  in  the  instrument  of 
sasine  the  provisions  and  restric- 
tions of  the  investiture  of  1704 
were  narrated  in  the  same  way 
as  had  been  done  in  the  instrument 
and  charter  of  resignation.  Hugh 
Earl  of  Marchmont  executed  a 
trust-disposition  and  deed  of  settle- 
ment, in  which  he  directed  his 
trustees  to  make  over  the  lands  to 
Sir  Alexander  Purves,  the  defen- 
der. Under  the  investiture  of 
1704,  the  daughter  and  grand- 
daughter of  Earl  Hugh  had  right 
to  the  lands  as  they  were  therein 
destined  to  the  heirs-female  of 
Patrick  Earl  Marchmont,  failing 
heirs-male.  They  therefore  brought 
an  action  of  reduction  and  declara- 
tor, in  which  they  concluded  to 
have  it  found,  Jlrsty  that  the  in- 
vestiture of  1704  was  still  subsist- 
ing, and  that  the  charter  of  1736 
was  made  under  the  limitations 
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contained  in  that  investiture ;  and 
secondy  that  in  the  event  it  should 
be  found  that  the  charter  of  1736 
was  inconsistent  with  the  investi- 
ture of  17049  it  ought  to  be  de- 
clared that  the  charter  of  1736 
was  ineffectual,  as  flowing  a  noii 
habente  potestaietn^  and  therefore 
effect  should  be  given  to  the  ori- 
ginal investiture  of  1704.  The 
defender  pleaded  a  title  to  ex- 
clude,  on  the  ground  that  by  the 
charter  and  sasine  of  1736,  the 
lands  had  been  conveyed  to  Earl 
Hugh,  without  any  of  the  limita- 
tions imposed  by  the  original  en- 
tail, and  that  as  he  had  possessed 
on  that  charter  and  sasine  for 
more  than  forty  years,  he  had 
acquired  an  effectual  prescrip- 
tive title  to  the  lands  in  fee- 
simple.  Lord  Pitmilly,  Ordi- 
nary, Found,  "  that  Hugh,  the 
last  Earl  of  .Marchmont,  having 
possessed  the  estate  under  the 
charter  1736  and  infeflment  in 
1737,  till  his  death  in  1794,  there- 
by acquired  a  prescriptive  right  in 
fee-simple;  and  farther,  the  pur- 
suer not  having  been  called  to  the 
succession  under  these  titles,  the 
defender,  whose  right  was  derived 
from  the  last  Earl  of  Marchmont, 
had  produced  a  sufficient  title  to 
exclude  the  pursuers  founding  their 
right  on  the  entail  in  1704."  The 
pursuers  having  reclaimed,  the 
Court,  on  the  i9th  of  February 
and  27th  May  1819,  adhered. 
The  parsuer  having  then  appealed 
to  the  House  of  Lords,  on  March 
10,  1823,  ^^It  was  ordered  and 
adjudged,  that  the  interlocutors 
appealed  £rom  be  affirmed.^ 
2.  In  the  case  of  Hope  Veue 


V.  Hope,  February  12,  1828,  an 
entail  of  the  lands  of  Craigiehall 
had  been  executed  in  1708  by 
the  Marchioness  of  Annandale  in 
favour  of  her  daughter  the  Coun- 
tess of  Hopetoun,  and  the  second 
son  of  the  Countess,  artd  the  de- 
scendants of  hie  body  without 
division;  whom  failing,  to  her 
younger  sons  and  their  descend- 
ants. The  Countess  was  infefl  on 
the  entail  in  1727,  and  in  1733, 
in  the  marriage-contract  of  her 
second  son^the  Honourable  Charles 
Hope,  she  propelled  the  estate  to 
him,  and  Hie  heirs-male  of  hie 
body ;  whom  failing^  to  the  heira- 
female  of  his  body ;  whom  failing, 
to  other  substitutes.  The  con- 
cluding words  of  the  destination 
in  the  entail  were, — "  Conform  to 
the  destination  of  succession  cou" 
taijied  in  Hie  bond  of  tailzie  of  the 
estate  of  Craigiehall^  made  by  the 
deceased  So))hia  Marchioness  of 
Annandale,  dated  the  31st  day  of 
July  1708,  and  no  otJienoays^* 
A  charter  of  confirmation  and  re- 
signation was  afterwards  expede 
by  Mr.  Hope,  containing  the  same 
destination  with  that  in  his  con- 
tract of  maniage,  and  concluding 
with  a  similar  reference  to  tlie  ori- 
ginal entail  of  1708,  but  omitting 
the  words  "  non  alitet^^  following 
that  reference  in  the  destination 
contained  in  the  contract.  On 
the  charter  of  resignation  infefl- 
ment  followed  in  1 733,  and  upon 
this  title  Mr.  Hope  possessed  the 
estate  till  his  death  in  1791,  when 
he  was  succeeded  by  his  son  Wil- 
liam Hope  Vere,  who  made  up 
his  title  on  retour  in  terms  of  the 
charter  of  1733,  the  retour,  like 
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the  charter,  referring  in  several 
parts  to  the  original  entail  of 
1708.  On  his  death  in  1812,  his 
son,  the  pursuer,  made  up  titles 
by  service  and  retour,  followed  by 
infeftment,  all  exactly  in  terms  of 
his  father^s.  In  1822  he  raised  a 
summons  of  declarator  and  reduc- 
tion against  the  other  heirs  of 
entail,  in  which  he  concluded  to 
have  it  found  that  the  Countess  of 
Hopetoun  had  no  power  to  alter 
the  destination  contained  in  the 
entail  of  1708,  and  that  the  desti- 
nation in  the  contract  of  1733  did 
not  operate  as  any  alteration  of 
the  destination  contained  in  the 
entail  of  1708.  The  defender 
PLEADED — ^That  the  alteration  in 
the  contract  of  1733  of  the  origi- 
nal entail  was  now  protected  by 
prescription,  and  that  the  desti- 
nation in  the  contract  could  not 
now  be  altered.  The  Court  "  As- 
soilzied the  defender." 

3.  At  the  advising  Lord  Pit- 
MiLLY  observed, — "  I  think  the 
difficulty  in  this  case  has  arisen 
almost  entirely  from  the  ingenuity 
of  the  pursuer's  counsel ;  and  un- 
less we  are  to  persist  in  the  error 
of  supposing  the  destination  in 
the  conti*act  of  marriage  to  be  the 
same  with  that  in  the  deed  1708, 
it  follows  that  both  defences  are 
well  founded.  If  we  could  arrive 
at  the  result  embodied  in  the  first 
conclusion  of  the  summons,  that 
the  contract  did  not  operate  an 
alteration  of  the  principal  destina- 
tion, then  there  would  be  no  diffi- 
culty in  the  case  at  all.  There 
would  be  no  objection  to  the  pur- 
suer's title,  nor  would  there  be 
any  occasion  for  reduction,  or  room 


for  the  plea  of  prescripUon.  W^ 
would  only  have  to  find  that  there 
was  no  alteration,  &c«  Bat  though 
it  is  necessary  for  the  pursuer  to 
maintain  this  proposition,  still  he 
is  obliged  to  say  he  cannot  main- 
tain it,  otherwise  there  would  be 
no  use  for  this  action.  He  says  it 
is  ^  in  some  respects,'  or  ^  may  be 
considered  in  some  respects,'  dif- 
ferent. He  admits  here  that  these 
two  destinations  are,  or  may  be 
considered  to  be,  difierent.  He  is 
thus  obliged  to  modify  his  pro* 
position,  in  order  to  make  way  for 
the  reductive  conclusions,  which 
must  represent  the  two  deeds  as 
difierent.  But  it  is  quite  evident 
that  die  destinations  in  the  two 
deeds  are  essentially  and  neces- 
sarily difierent ;  and  if  they  were 
not,  there  would  have  b€M9n  no 
need  of  reduction.  This  obvious 
distinction  removes  the  whole  basis 
of  the  pursuer's  case>  and  opens 
the  way  to  both  defences,  and 
shews  them  to  be  well  founded. 
If  the  Countess  of  Hopetoun  did 
what  was  a  contravention,  even  if 
the  years  of  prescription  had  not 
run,  there  would  have  been  no 
title  to  pursue  reduction  of  it 
She  could  not  have  pursued  such 
reduction,  as  it  vrauld  have  irri- 
tated her  own  right ;  and  as  soon 
as  there  were  heirs  of  the  marriage 
they  were  entitled  to  object.  The 
whole  puzzle  arises  from  the  words 
'  conform,^  &c.  There  is  some 
room  for  arguing  as  to  these,  that 
they  apply  only  to  the  ooncluding 
substitutions,  which  were  in  reality 
conform  to  the  previous  destina- 
tion. But  suppose  they  apply  to 
the    whole    destination,    it    only 
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proves  that  the  framer  was  nnder 
a  mistake  in  supposing  the  old 
entail  to  be  the  same^  or  that  it 
authorized  this  destination ;  for 
there  could  be  no  mistake  as  to 
the  meaning  and  effect  of  the 
destination  in  the  deed  of  1733| 
which  was  introduced,  probably 
because  the  estate  of  Blackwood 
was  destined  to  heirs-male.  But 
this  error  cannot  alter  the  legal 
effect  of  the  destination  in  the 
deed  1733."  Lord  Alloway 
observed, — "  I  agree  that  the  ques- 
tion is  to  be  determined  by  pre- 
scription. I  conceive  there  cannot 
be  a  doubt  that  the  deed  of  1708 
is  a  settlement  on  heirs-general  of 
the  body,  and  that  it  was  not  in 
the  power  of  any  heir  of  entail  to 
alter  that  destination.  But  not- 
withstanding, we  see  in  the  con- 
tract of  marriage  entirely  different 
terms  used,  and  we  cannot  put 
the  construction  on  them  which 
the  pursuer  attempts  to  do.  They 
could  never  mean  heii^s  of  the  body, 
as  in  the  old  deed.  Lord  Pitmilly 
seems  to  think  it  arose  from  inten- 
tion. I  conceive  there  was  no 
intention  to  alter;  but  I  do  not 
care  whether  it  was  by  intention, 
or  by  what  means  the  alteration 
came  there,  though  I  would  con- 
jecture that  it  was  a  mistake  of 
the  writer's,  particularly  as  wc  see 
it  refers  to  the  other  deed  with  a 
HOH  oKter.  That,  however,  does 
Qot  affect  the  merits.  Suppose  the 
question  had  occurred  within  forty 
years,  I  think  it  would  have  been 
perfectly  competent  for  the  lady 
lierself,  or  any  of  the  heirs  of  en- 
tail, to  have  corrected  the  blunder 
by  declarator  or  reduction." 


4.  In  the  case  of  Macdonald  v. 
LooKUART,  December  22,  1842, 
John  Macdonald  of  Largie  became 
bound,  in  1762,  in  his  daughter''s 
marriage-contract,  to  entail  his 
estate  in  favour  of  his  daughter 
and  certain  heirs-substitute,  but 
under  the  provision  that  the  eldest 
heir-female  should  always  succeed 
without  division.  In  1763  Mr. 
Macdonald,  in  terms  of  this  obli- 
gation, executed  a  strict  entail  of 
his  estate,  and  the  entail  bore  to 
be  in  implement  of  the  obligation 
contained  in  his  daughter's  mar- 
riage-contract. The  destination  in 
the  entail  was  conform  to  that  in 
the  contract,  but  it  omitted  the 
clause  in  the  contract  providing 
that  the  eldest  heir-female  should 
succeed  without  division.  In  1 773 
the  daughter  of  the  entailer  was 
infeft  under  a  charter  of  resigna- 
tion proceeding  on  the  procuratory 
in  the  entail  of  1763.  Iler  son 
Sir  Alexander  Lockhart,  and  her 
grandson  Sir  Charles  Lockhart, 
were  subsequently  infeft  as  heirs 
of  entail  in  the  years  1795  and 
1817.  Sir  Charles  left  no  son, 
but  two  daughters.  The  eldest 
daughter  brought  an  action  con- 
cluding to  have  it  declared  that 
the  contract  of  marriage  was  the 
regulating  destination,  and  that  by 
it  she  was  entitled,  as  eldest  heir- 
female,  to  succeed  to  the  estate,  to 
the  exclusion  of  her  younger  sister. 
The  younger  sister  pleaded, — 
The  investiture  of  the  entail  has 
been  feudalized  by  infeftment,  and 
possessed  on  for  more  than  forty 
years,  and  the  destination  under 
it  contains  no  preference  of  an 
elder  heir-female  over  a  younger. 
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Any  personal  obligation  in  the 
marriage-contracty  at  variance  with 
this,  is  cut  off  by  the  long  prescrip- 
tion, and  cannot  be  saved  by  the 
mere  reference  which  was  made  to 
the  contract  in  the  original  deed 
of  entail.  As  the  result  of  the 
entailed  destination  is  to  call  heirs- 
portioners  to  the  succession,  the 
entail  is  at  an  end,  and  the  estate 
descends  to  the  pursuer  and  de- 
fender as  heirs-portioners  in  fee- 
simple.  Lord  Cockbubn,  Ordi- 
nary, ^^  Sustained  the  defences." 
In  a  Note  he  observed, — "  No  case 
has  been  stated,  nor  has  the  Lord 
Ordinary  been  able  to  discover 
any,  in  which,  when  an  estate  has 
been  held  beyond  the  years  of  pre- 
scription under  a  destination  that 
is  quite  unambiguous,  this  title 
can  be  disregarded,  or  its  import 
changed  by  reference  to  any  separ- 
ate deed,  especially  to  one  of  a 
merely  personal  nature,  and  on 
which  no  possession  has  followed. 
Certainly  the  case  of  Zuille,  4th 
March  1813,  founded  on  by  the 
pursuer,  has  no  such  tendency, 
and  the  caseof  Vere,  12thFebruary 
1828,  is  strongly  the  other  way. 
The  entail  having  formed  the 
foundation  of  the  investiture  of 
the  estate  for  above  forty  years, 
any  prior  personal  obligations  by 
which  the  entail  might  have  been 
corrected  within  that  period,  have 
been  cut  off,  quoad  hoc,  by  pre- 
scription." 

5.  The  pursuer  having  reclaim- 
ed, the  Court  "Adhered." — Lord 
President  Boyle  observed, — 
"  I  think  the  Lord  Ordinary  has 
rightly  found  that  the  youngest 
daughter    is    an    heir-portioner. 


Undoubtedly  Mr.  Macdonald  un- 
dertook a  personal  obligation  in 
the  marriage-contract  to  execute 
a  disposition  preferring  an  eldest 
heir-female  throughout  the  whole 
coarse  of  succession.  Bat,  either 
by  accident  or  design,  he  did  not 
fulfil  that  obligation.  The  very 
important  provision  in  the  contract, 
which  was  destined  to  that  end, 
was  wholly  omitted  in  the  tailzied 
disposition.  Under  that  disposi- 
tion a  feudal  title  was  made  up, 
and  the  investiture  of  the  estate, 
for  a  period  far  exceeding  the  long 
prescription,  has  been  an  investi- 
ture unaffected  by  that  condition. 
It  is  impossible  after  this  to  go 
back  upon  the  contract  of  marriage 
for  the  purpose  of  altering  the  pre- 
scriptive investiture.  And  the 
result  will  be,  that  the  rule  which 
was  applied  in  the  case  of  Gray 
Farquhar  will  apply  here,  and  the 
entail  will  be  held  at  an  end,  in 
respect  that  the  estate  has  been 
taken  up  by  heirs-portioners.  The 
case  of  Craigiehall  appears  to  apply 
aforiiori^  to  the  effect  of  showing 
that  the  existing  investiture  cannot 
be  now  remodelled  so  as  to  square 
with  the  contract  of  marriage; 
and  that  the  reference  to  the  con- 
tract which  was  made  in  the  dis- 
position of  1763  cannot  counteract 
the  effect  of  an  actual  standing 
investiture  for  upwards  of  forty 
years,  which  was  in  fevonr  of  hein 
whatsoever,  and  without  any  pre- 
ference of  an  elder  over  a  younger 
female."  Lord  Mackenzie. — 
^^  I  am  of  the  same  opinioD. 
There  was  an  obligation  under- 
taken in  the  marriage-contract  to 
execute  an  entail  with  an  exclu- 
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mon  of  heirs-portioners.  And  that 
obligation  was  not  implemented. 
On  the  contrary,  the  entail  which 
was  executed  omitted  any  such 
clause  of  exclusion.  It  is  said  that 
the  entiul  professes  to  be  in  imple- 
ment of  the  contract.  So  it  does ; 
but  that  does  not  prevent  it  from 
being  actually  different,  and  the 
omission  of  the  clause  in  question 
is  clear.  Whether  intended  or 
not,  such  was  the  thing  actually 
done.  A  mere  reference  to  a  deed 
of  contract,  not  recorded,  could 
not  suffice  to  add  a  condition  of 
this  sort  to  an  entail.  I  repeat, 
then,  that  the  entail  was  made  in 
violation  of  the  contract,  omitting 
the  clause  in  question,  and  con- 
sequently containing  a  destination 
different  from  that  in  the  contract. 
On  this  entail  infeftment  followed. 
Thus  a  wrong  was  undoubtedly 
done.  The  entail  was  reducible, 
and  action  lay  to  compel  an  entail 
to  be  made  up  in  precise  con- 
form!^ with  the  contract.  Such 
action  was  competent  to  any  heir 
oi  the  destination  in  the  marriage- 
contract,  and  a  fortiori  to  any  heir 
c(  the  marriage  who  was  also  a 
sobstitnte  of  that  destination.  But 
no  redaction,  or  other  action  to 
compel  implement  of  the  contract, 
was  brooght.  The  lands  were  pos- 
sessed by  heirs  under  the  entail, 
as  actually  executed,  for  more  than 
axty  years.  In  consequence  of 
this,  that  entail  has  been  fortified 
by  the  positive  prescription,  as  it 
was  a  title  on  charter  and  infefl- 
ment  which  was  the  sole  and  actual 
title  of  possession  of  the  heirs  of 
entail  during  all  that  period.  And, 
moreover,  the  right  of  action  to 
VOL.  HI. 


reduce  the  entail,  and  compel  im- 
plement of  the  contract,  has  been 
cut  off  by  the  negative  prescrip- 
tion. I  think  the  case  of  Craigie- 
hall  was  a  case  a  fortiori  of  this, 
in  every  point  which  the  pursuer 
raises  here.  I  should  also  observe, 
that  the  plea  maintained  by  the 
pursuer  stands  in  this  unfavour- 
able position,  that  it  is  in  substance 
a  plea  in  support  of  the  fetters  of 
a  strict  entail,  and  therefore  not 
to  be  strained  in  favour  of  the 
pursuer.  If  the  pursuer  could 
compel  the  insertion  of  the  clause 
excluding  heirs-portioners,  the 
fetters  of  the  entail  would  thereby 
be  still  continued ;  whereas,  if  the 
destination  remains  as  it  is,  and 
heirs-portioners  take  the  estate, 
the  fetters  of  the  entail  are  at  an 
end."  Lord  Fullerton. — "  I 
concur."  Lord  Jeffrey. — "  I 
entirely  concur.  I  consider  that 
the  case  of  Craigiehall  is  a  prece- 
dent a  fortiori  for  repelling  the 
plea  maintained  by  the  pui'suer  in 
this  case.  The  mere  reference  to 
the  marriage-contract,  which  re- 
ference is  contained  in  the  deed  of 
entail,  cannot  affect  the  actual 
destination  itself,  which  was  con- 
tained in  the  deed  of  entail,  and 
feudalized  by  infeftment." 

6.  A  vassal's  possession  is  held 
to  be  the  possession  of  the  supe- 
rior. A  superior,  therefore,  afler 
conveying  the  superiority  of  a 
subject  to  a  party,  but  still  retain- 
ing it  in  his  own  titles,  may 
acquire  it  by  the  vassal  in  the 
lands  obtaining  an  entry  from  him 
instead  of  from  the  party  to  whom 
the  right  of  superiority  had  been 
conveyed.    This  point  was  clearly 
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brought  out  in  the  case  of  Fer- 
GUSSON  V.  Gracie,  Jan.  17, 1832. 
In  that  case  Edgar  Dickson,  the 
vassal,  instituted  a  process  of  mul- 
tiplepoinding  for  the  purpose  of 
having  it  determined,  whether  Mr. 
Fergusson  of  Pitfour,  or  Mr. 
Gracie,  who  stood  in  the  right  of 
the  Earls  of  Haddington,  was  the 
proper  superior  of  his  lands.  The 
lands  were  temple-lands,  of  which 
the  superiority,  as  forming  part  of 
the  barony  of  Drem,  at  one  time 
belonged  to  the  Haddington  family. 
In  1657  John  Earl  of  Hadding- 
ton conveyed  to  Captain  William 
Ross  all  the  temple-lands  situated 
within  the  sheriffdoms  of  Dum- 
fries, Lanark,  and  Wigtown,  and 
the  stewartries  of  Annandale  and 
Kirkcudbright.  On  the  procura- 
(ory  contained  in  the  disposition. 
Captain  Ross  obtained  a  charter 
in  1658,  under  the  Great  Seal, 
from  Oliver  Cromwell,  Lord  Pro- 
tector, by  which  the  whole  temple 
subjects  therein  contained  were 
erected  into  a  free  barony,  called 
the  Barony  of  Rossisle,  and  on 
this  charter  infeftment  followed  in 
Captain  Ross''s  favour.  The  barony 
was  afterwards  conveyed  to  the 
Ross  of  Auchlossen  family,  and 
was  thereafter  adjudged  from  them 
by  Mr.  Fergusson  of  Pitfour.  In 
1747  his  son.  Lord  Pitfour,  ob- 
tained a  Crown  charter  of  adjudi- 
cation of  the  barony  on  which  he 
was  infeft,  and,  in  1805,  his  son, 
James  Fergusson,  the  uncle  of 
the  defender,  exercised  his  right 
of  superiority  by  granting  a  char- 
ter to  the  pursuer,  as  his  vassal  in 
the  temple-lands  in  question,  which 
were  situated  in  Dumfriesshire,  and 


the  pursuer  was  infeft.  Notwith- 
standing the  conveyance  by  John 
Earl  of  Haddington  to  Captain 
Ross  in  1657,  Charles  Earl  of 
Haddington  granted  a  charter  of 
the  temple-lands  in  question  to 
John  Johnston  of  Elshieshiells  in 
1670.  On  this  charter  infeftment 
was  taken,  and  the  usual  composi- 
tion for  the  entry  of  a  singular 
successor,  besides  arrears  of  blench 
and  other  duties,  was  paid  to  the 
Earl  of  Haddington.  No  renewal 
of  the  investiture  took  place,  and 
the  lands  were  possessed  on  appa- 
rency until  1805,  when  the  char- 
ter was  granted  by  Mr.  Fergusson. 
7.  Mr.  Gracie  pleaded — ^The 
titles  of  Charles  Earl  of  Hadding- 
ton to  the  lands  in  question,  were 
sufficiently  broad  to  found  a  pre- 
scriptive right  to  these  lands. 
A  superior  possesses  by  means 
of  his  vassal.  The  possession 
therefore  of  John  Johnston  and 
his  successors  in  the  proper^ 
was  the  possession  of  Charles  Earl 
of  Haddington  and  his  successors 
in  the  superiority.  Charles  Earl 
of  Haddington  having  therefore 
possessed  the  lands  by  and  through 
his  vassal,  John  Johnston  of 
Elshieshiells,  to  whom  he  granted 
a  charter  in  1670,  upon  which 
infeftment  followed,  the  successors 
of  his  Lordship  have  acquired  a 
prescriptive  right  to  the  lands. 
Mr.  Fergusson  pleaded — In 
virtue  of  the  title  which  the  claim- 
ant has  produced  to  the  lands  and 
barony  of  Rossisle,  comprehending 
the  temple-lands  in  question,  he 
is  the  rightful  superior  of  these 
lands.  The  feudal  right  which 
was  established  in  the  claimant's 
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predecessor  by  his  infeilment, 
I6589  is  not  lost,  nor  capable  of 
being  lost,  by  the  negative  pre- 
scription. The  competing  claim- 
ant cannot  plead  the  operation  of 
the  positive  prescription  in  his 
fevour,  from  the  exercise  of  the 
right  (€  superiority  in  one  instance 
only,  in  1670,  by  Charles  Earl  of 
Haddington,  from  whom  he  de- 
rives his  title.  The  vassal  who 
was  then  entered  died  a  few  years 
after  the  completion  of  his  right, 
and  no  renewal  of  the  investiture 
has  been  granted  since  that  time 
by  any  party  pretending  to  be 
superior,  until  the  date  of  the 
charter  granted  in  1805. 

8.  Lord  Corehouse,  Ordinary, 
by  an  interlocutor,  December  20, 
1831,  "  Found,  that  the  claim- 
ant, John  Black  Gracie,  as  in 
right  of  Charles  Earl  of  Hadding- 
ton, by  progress,  has  produced  a 
title  sufBcient  to  found  a  prescrip- 
tive right  to  the  superiority  of  the 
lands  of  Temple-lands  and  Reid- 
hall,  mentioned  in  the  summons ; 
Finds,  that  Charles  Earl  of  Had- 
dington, in  1670,  granted  a  char- 
ter to  John  Johnston  of  Elshie- 
shiells,  as  his  vassal  in  these  lands, 
on  which  infeflment  followed  in 
1672|  when  the  usual  composition 


for  the  entry  of  a  singular  succes- 
sor, with  arrears  of  blench  duties, 
and  others,  was  paid  to  the  supe- 
rior ;  Finds,  that  since  the  death 
of  John  Johnston,  the  lands  have 
remained  in  non-entry;  Finds  that 
the  possession  of  John  Johnston, 
the  entered  vassal,  and  of  his  heirs 
in  apparency,  for  a  period  exceed- 
ing forty  years,  is  to  be  held  the 
possession  of  the  Earl  of  Hadding- 
ton, the  superior,  and  his  heirs  and 
successors,  the  author  of  the  claim- 
ant, John  Black  Gracie ;  and  that 
it  forms  a  good  prescriptive  right 
to  the  superiority  of  the  said  lands 
in  his  favour:  Therefore,  finds 
the  said  John  Black  Gracie  is  the 
only  person  entitled  to  enter  vas- 
sals, and  to  receive  the  blench  and 
other  duties  payable  from  the  said 
lands,  in  terms  of  his  claim,  and 
decerns  accordingly."  Mr.  Fer- 
gusson  reclaimed,  but  the  reclaim- 
ing note  was  refused  on  the  ground 
of  informality.  Lord  Balgrat, 
however,  observed, — "  It  may  be 
a  satisfaction  to  the  reclaimer  to 
know,  that  had  the  objection  been 
got  over,  nothing  would  have  been 
gained,  as  the  interlocutor  on  the 
merits  is  well  founded.  The  pos- 
session of  the  vassal  is  the  posses- 
sion of  the  superior." 


^  < 
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Infefimenta  proceeding  upon  Retours  or  Precepts  of  Clare  Constat  are 
a  sufficient  Title  for  Prescription  without  their  warrants. 

THE  EARL  OF  ARQYLE  v,  M'NAUGHTON. 

Feb.  16, 1671.  Thb  Earl  of  Argyle  pursued  the  Laird  of  M'Naughton  to 
Narkativb.  remove  from  the  lands  of  Benbowie,  as  being  a  part  of  the 
Earl's  barony  of  Lochow.  The  defender  alleged  absolvitor  in 
respect  of  a  sasine  in  1527,  proceeding  upon  a  precept  of  dare 
constai  from  the  Earl  of  Argyle  in  favour  of  Alexander 
M'Naughton,  as  heir  to  Gilbert  M*Naughton,  by  virtue  whereof 
the  said  Alexander  and  his  successors  had  continued  to  possess 
the  lands  of  Benbowie,  and  so  had  a  sufficient  defence  upon 
prescription  by  the  Act  of  Parliament  1617. 

abgumrkt  ior  Pleaded  for  the  Pursuer. — The  defence  is  not  relevant,  as 
it  is  founded  on  the  naked  sasine  only ;  but  the  Act  of  Par- 
liament 1617  requires  for  all  prescriptions  of  land  a  title  in  writ 
preceding  the  forty  years'  possession.  This  title  is  distin- 
guished in  two  cases.  Firaty  in  relation  to  rights  acquired  tituh 
singulari.  In  this  case  there  is  required  not  only  a  sasine,  but 
a  charter  which,  although  it  may  be  excluded  by  an  anterior  or 
better  right,  yet  if  uninterrupted  possession  has  been  had  there- 
after for  the  space  of  forty  years,  it  becomes  an  unquestionable 
right,  and  all  other  rights  are  excluded.  But  second^  a  greater 
favour  is  shewn  as  to  the  title  of  prescription  of  lands  belonging 
to  any  party  tituh  universaliy  as  heirs  to  their  predecessors. 
In  this  case  no  charter  is  required,  but  sasines  one  or  more  con- 
tinued and  standing  together  for  the  space  of  forty  years,  either 
proceeding  upon  retours  or  upon  precepts  of  clare  constat.  But 
the  sasine  in  question,  proceeding  upon  a  precept  of  clare  constat ^ 
cannot  be  a  sufficient  title  for  prescription,  unless  the  precept 
of  clare  constat^  which  is  the  warrant  thereof,  be  produced. 

ARarMEKTFoii  Pleaded  for  the  Defender. — The  defence  of  prescription 
stands  relevant  upon  the  naked  sasine  only,  and  is  supported 
by  the  clause  in  the  Act  of  Parliament,  where  an  heir's  title  of 
prescription  is  declared  to  be  a  sasine  proceeding  upon  a  retour 
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or  precept  of  dare  constat.    The  Act  does  not  say  that  the  Tm  Rau  o» 
precept  and  sasine  shall  be  a  sufficient  title,  as  it  does  in  the         «. 
case  of  lands  acquired,  where  it  expressly  requires  a  charter       ^"q^TON. 
and  sasine.    It  had  been  as  easy  in  this  clause  to  have  required       ^®^^' 
a  sasine  and  retour  or  precept,  but  it  doth  only  require  a 
sasine  on  a  retour  or  precept.     The  sasine  relating  the  retour 
or  precept  is  sufficient,  and  by  long  course  of  time  sufficiently 
instructs  the  existence  of  retour  or  precept. 

The  Lords  ^^  Found  that  there  was  no  necessity  to  produce  judgmismt. 
or  instruct  that  there  was  a  precept  or  retour  otherwise  than  ^    '    *  - 
by  the  relation  of  a  sasine.'' 


Heirs  founding  upon  Infeftments  proceeding  upon  Retours  or  Precepts 
of  Clare  Constat,  are  not  hownd  to  produce  their  original  Charter , 
although  it  may  be  extant 

MUNRO  V.  MUNRO. 

In  1649  Sir  Robert  Munro  obtained  a  charter  from  theMayi9,i8i2. 
Crown  of  the  lands  and  barony  of  Fowlis,  comprehending  the  narbativb. 
lands  of  Contulich.  A  few  years  afterwards  he  conveyed  to  his 
second  son,  George,  the  superiority  of  the  lauds  of  ContuUch. 
A  Crown  charter  followed  in  favour  of  George,  upon  which  he 
was  infeft  on  the  24th  of  June  1708 ;  and  he  exercised  his 
firanchise  from  that  period  till  his  death  in  1764. 

In  Sir  Robert's  disposition  to  his  son  there  was  a  clause,  by 
which  it  is  declared,  ^'  That  the  foresaid  lands  of  Contulich 
shall  be  redeemable  by  me  and  my  foresaids  at  any  term  of 
Whitsunday  hereafter  following,  for  payment  or  consignation  of 
the  sum  of  1000  merks  Scots  money .'^ 

In  the  charter  upon  this  disposition,  the  lands  of  Contulich 
were  conveyed  expressly  to  George  Munro  and  his  heirs-male 
and  assignees,  **  sub  reversione  mode  postea  script.''  The  quce- 
ipiidem  clause  bore,  that  the  lands  formerly  belonged  to  Sir 
Robert,  and  were  conveyed  "*  redemabiliter  semper  et  sub  rever- 
sione per  diet,  dominum  Robertum  Munro,  ejusque  haaredes  et 


374  PRESCRIPTION. 

McNRo      successores  a  diet.  Georgio  Munro,  ejusque  praedict.  mode  et 
Muirao.      cum  premonitioDo  in  diet,  eontraetu  speetat.  hie  tenen.  ut  repetit. 
1812.       brevitatis  eausa.'*     The  terms  of  the  redemption  were  no  other- 
wise mentioned  in  the  charter. 

On  the  death  of  George  Munro,  his  son,  John  Munro  of  Cul- 
cairn,  made  up  titles  as  heir  to  him  in  the  lands  of  Contulich 
by  special  service,  and  was  infeft  upon  a  precept  from  Chancery 
on  the  15th  of  February  1765.  The  retour,  precept,  and  in- 
strument of  sasine  referred  to  the  charter  1708  as  follows  : — 
"  Et  quod  secundum  cartam  sub  sigillo,  per  unionis  tractatum 
custodiend.  et  in  Scotia  vice  et  loco  magni  sigilli  ejusd.  utend. 
ordinat.  concess.  per  quondam  Annam  Reginam  beat©  memori», 
in  favorem  diet.  Georgii  Munro,  patris  Joannis  Munro,  nunc  de 
Culcairn,  inibi  designat.  Georgium  Munro  de  Culcaim,  filii  legi- 
timi  natu  secundi  domini  Roberti  Munro  de  Fowlis,  baronetti, 
nunc  demortui,  et  hseredum  masculorum  et  assignatorum  ejus, 
de  data,  Junii  anno  millesimo  septingentesimo  octavo.'' 

John  Munro  was  succeeded  by  his  son  George  Munro,  who 
served  heir  in  special  to  his  father  in  the  same  lands  upon  the 
14th  of  April  1767,  and  obtained  a  precept  from  Chancery, 
upon  which  he  was  infeft.  These  titles  were  made  up  in  the 
same  terms  as  his  father's. 

In  1775  Greorge  Munro  executed  a  disposition  of  the  lands 
of  Contulich  and  others  in  favour  of  himself,  his  heirs,  and 
assignees,  containing  a  procuratory  of  resignation  ;  and  in  this 
disposition  reference  to  the  charter  1 708  was  for  the  first  time 
omitted. 

After  the  death  of  George  Munro,  his  brother  Duncan,  the 
defender,  expede  a  general  service  to  him,  by  which  he  con- 
nected himself  with  the  procuratory  in  his  brother's  disposition 
in  1 775  ;  and  having  expede  a  charter  of  resignation,  he  was 
infeft.  In  this  charter  and  infeftment  the  right  to  the  lands  of 
Contulich  bore  to  be  absolute  and  irredeemable.  The  defender 
aftet*wards  passed  a  Crown  charter  of  the  lands  of  Contulich 
upon  his  own  resignation,  upon  which  he  was  infeft ;  and  some 
time  afterwards  Mr.  Munro  conveyed  this  superiority  to  Sir 
Hector  Munro  of  Novar. 

The  pursuer,  as  grandson  and  heir  of  investiture  of  Sir  Harry, 
the  eldest  son  of  Sir  Robert,  the  original  disponer,  brought  an 
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action,  concluding  that  the  defender  should  exhibit  his  titles      Mmmo 
to  the  lands  of  Contulich,  and  that  the  same  should  be  reduced,      MvxRa 
as  inconsistent  with  the  disposition  by  Sir  Robert  Munro  to      "1812!" 
George  Munro,  on  which  they  were  founded.   The  summons  fur- 
ther concluded,  that  it  should  be  found  and  declared  that  the 
lands  are  redeemable,  upon  the  pursuer  making  payment  of 
1 000  merks  Scots,  being  the  redemption  fixed  by  the  said  dis- 
position ;  and  that  the  defender  should  be  decerned  to  convey 
on  receipt  of  that  sum. 

The  defender  founded  on  infeftments  upon  retours,  and 
pleaded  that  the  lands  had  been  possessed  by  him  and  his  pre- 
decessors for  more  than  forty  years  on  irredeemable  titles. 

Pleaded  for  the  Pursuer. — The  retour  in  1764  makes  ABGumar  fob 
reference  to  the  charter  of  1708.  As  therefore  the  existence  ""'^"*" 
of  the  antecedent  charter  is  proved  by  the  progress  produced, 
it  is  incumbent  upon  the  defender  pleading  the  positive  pre- 
scription to  exhibit  that  charter.  The  Statute  1617  permits 
parties  to  plead  the  positive  prescription  on  production  of  in- 
struments of  sasine,  one  or  more,  continued  and  standing  together 
for  the  space  of  forty  years,  provided  there  be  no  charter 
extant.  But  where  the  charter  is  extant,  it  is  absolutely  neces- 
sary to  produce  it.  In  the  case  of  a  singular  successor,  he 
must  produce  his  charter,  that  it  may  be  seen  what  were  the 
conditions  of  his  grant ;  but  an  heir  possessing  on  renewals  of 
investiture,  is  presumed  to  have  had  sufficient  original  right, 
and  he  is  also  presumed  to  possess  simply  and  absolutely,  if 
nothing  to  the  contrary  appears.  But  though  these  things  will 
be  presumed  in  his  favour  when  the  original  charter  is  lost,  it 
is  an  invariable  rule  of  law  that  all  presumptions  must  yield  to 
truth ;  and  when  the  means  of  discovering  the  truth  are  in  his 
power,  from  the  charter  being  in  existence,  he  is  under  the 
necessity  of  producing  it ;  and  more  especially  in  a  case  like 
the  present,  where  the  property  was  possessed,  till  within  the 
years  of  prescription,  on  titles  which  uniformly  bore  reference 
to  the  charter. 

Pleaded  for  the  Defender. — The  construction  put  upon  ABaranwr  pob 
the  Statute  by  the  pursuer  is  supported  by  no  precedent  or   ■""'''**• 
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MuNtto  authority.  All  that  an  heir  founding  upon  infeflments  pro- 
MuNBo.  ceeding  on  precepts  of  dare  constat  or  retours  is  bound  to 
]8i2.  produce  are  these  infeflments  themselves.  He  is  not  bound 
even  to  produce  the  warrants  of  these  infeflments.  Still  less  is 
he  bound  to  produce  th6  original  charter  of  investiture.  Even 
if  he  were  to  produce  it,  the  Court  would  not  be  entitled  to 
look  at  it,  for  independently  of  it  a  prescriptive  title  had  been 
produced  sufficient  to  exclude  the  opposing  claimant,  and  all 
inquiry  into  titles  prior  to  the  prescriptive  title  is  excluded. 
The  charter  of  1 708,  referred  to  in  the  narrative  of  the  retour 
of  1764,  was  passed  more  than  fifty  years  before  the  com- 
mencement of  the  prescription,  and  if  it  and  other  prior 
titles  were  null  and  void,  and  were  now  produced,  they 
would  not  affect  the  defender's  right,  which  is  constituted  by 
possession  for  more  than  forty  years,  following  upon  infeflments 
which  are  proved,  in  gremio,  to  have  proceeded  upon  retours. 

jtmiMENT.  Lord  Newton  reported  the  case  to  the  Court,  and  the  Court 

arc    .       '  "  Sustained  the  defences." 

OraioNs.  Lord  Gillies  observed, — "  This  is  a  case  of  very  general 
importance  in  law,  but  it  is  not  one  of  any  difficulty.  There 
are  three  defences ;  the  two  principal  ones  are  the  positive  and 
negative  prescription  ;  and  it  appears  to  me  that  they  are  both 
well  founded.  This  is  a  question  in  which  a  party  produces 
services  and  retours  for  more  than  forty  years,  during  all  which 
time  he  has  possessed  in  fee-simple.  It  is  said  that  in  the 
charter  there  is  a  right  of  redemption,  and  that  the  purchaser 
is  entitled  to  insist  upon  that  right.  In  support  of  that  plea,  it 
is  said  that  the  Act  1617  provides,  that  it  is  only  where  the 
charter  is  not  extant  that  the  sasines  are  sufficient.  It  appears 
to  me  that  the  answer  made  to  that  plea  is  a  good  one.  I 
think  the  defender  fully  warranted,  by  the  argument  which  he 
uses,  to  say,  that  where  the  question  is  with  the  heirs,  it  is 
enough  to  produce  the  infeflments,  and  not  the  charter,  even 
where  the  charter  exists.  The  argument  in  support  of  that 
doctrine  is  conclusive,  that  if  the  charter  were  produced,  and 
were  found  to  be  null  and  void,  it  would  not  deprive  the  party 
of  his  prescriptive  title.  That  argument  is  supported  by  various 
decisions,  where  it  was  made  out  that  the  charter  was  good  for 
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nothing,  and  it  was  found  to  be  of  no  conseqneuco.    As  that      Muhm 
doctrine  is  t^jeeable  to  the  decisions  of  the  Court,  so  I  also     Umimo, 
think  it  ia  founded  in  obvious  expediency.    In  some  cases,      Isia' 
estates  hare  descended  and  been  possessed  by  heirs  on  universal 
titles,  perhaps  for  two  or  three  centuries.     And  if  the  pursuer's 
argument  were  well  founded,  then,  even  in  these  cases,  a  party 
might  come  forward  and  insist  for  production  of  the  original 
charter,  on  which  it  might  in  many  cases  appear  that  there  was 
no  good  right.     I  conceive  that  where  an  heir  makes  up  his 
titles  by  infeftment,  it  is  a  complete  investiture  ;  and  it  is  enough 
for  him  to  say  that  he  and  his  ancestors  have  possessed  in  virtue 
of  infeftments  during  the  long  prescription." 

The  pursuer  having  reclaimed,  the  Court  "  Adhered."  B&y  19,  IS12. 

LoBD  Meadowbahk  observed, — "  I  own  that  I  did  not  at  OMmom. 
first  feel  confident  on  the  first  ground,  as  to  the  heir's  right  to 
withhold  the  charter  where  it  is  extant.  At  first  view,  the 
argument  would  rather  seem  to  be  in  favour  of  the  petitioner ; 
but,  on  the  whole,  it  is  safer  to  hold  even  there  that  the  party 
whose  title  is  challenged  has  a  right  to  choose  his  own  defence, 
and  may  either  produce  or  withhold  his  charter  or  not  as  he 
pleases.  He  produced  what  the  law  held  to  be  an  exclusive 
title,  and  he  is  the  judge  whether  he  will  produce  any  farther 
title  or  not ;  and,  quoad  all  the  world,  the  charter  is  to  be  held 
as  not  extant  if  he  does  not  choose  to  found  upon  it  That  is 
the  safer  construction  of  the  Act  of  Parliament,  and  is  consistent 
with  the  general  meaning  of  the  judges  who  introduced  the 
doctrine  of  exclusive  titles.  That  is  the  doctrine  of  the  law  ; 
and  it  has  been  productive  of  immense  tranquillity ;  and  I 
think  we  would  strike  at  the  root  of  the  doctrine  of  exclusive 
title,  if  we  were  to  go  back  and  force  parties  to  produce  their 
charters,  perhaps  at  the  distance  of  centuries.  Though  the 
words  of  the  Statute  might  saoction  a  different  construction,  I 
am  satisfied  that  this  is  the  sound  and  salutary  view.  I  am 
therefore  friendly  to  the  interlocutor,  even  on  that  view  of  the 
case;  but  I  don't  see  a  shadow  of  doubt  on  the  other.  No 
reversioD  can  be  said  to  be  incorporated  in  a  sasine,  unless  the 
import  of  it  is  clearly  expressed  in  it  One  ia  not  hound  to  go 
and  seardi  for  papers  not  upon  record.    I  hold  it  to  be  quite 
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MuwRo  clear,  that  it  is  not  in  the  sense  of  the  Statute  incorporated  in 
MuMRo.  the  instrument  of  sasine,  and  therefore  that  it  is  good  for 
IHT      nothing." 


Presanptive  possession  must  be  continuous,  peaceable,  uninterrupted, 

and  exclusive. 

THE  EARL  OP  FIFE'S  TRUSTEES  v.  SINCLAIR. 

Not.  29, 1849.  The  lands  of  MlUtown  formed  part  of  the  Earldom  of  Caith- 
l^ARBATivB.  ness,  the  property  of  John  Earl  of  Breadalbane.  In  1691  the 
Earl  conveyed  to  John  Sinclair  of  Brims  the  lands  of  Forsie,  to 
be  held  a  me  vel  de  me,  and  the  lands  of  Milltown,  to  be  held 
de  me  only.  Sinclair  of  Brims  was  succeeded  by  his  son,  John 
Sinclair  of  Ulbster,  who  was  served  heir  to  him,  and  who  also 
acquired  by  purchase  from  Lord  Breadalbane  the  Earldom  of 
Caithness,  including  the  superiority  of  the  lands  of  Milltown. 
He  conveyed  to  his  brother  Patrick  the  lands  which  had  for- 
merly belonged  to  their  father,  the  lands  of  Forsie  to  be  held 
of  the  Crown,  and  those  of  Milltown  to  be  held  of  himself,  in 
virtue  of  his  right  to  the  superiority  of  the  latter  lands  acquired 
from  Lord  Breadalbane.  After  his  death  his  son  Greorge,  as 
heir  of  his  father,  disponed  the  superiority  of  the  lands  of  Mill- 
town  in  favour  of  Alexander  Brodie  of  Brodie,  who,  in  1 740, 
expede  a  Crown  charter,  upon  which  he  was  infeft.  The  right 
to  the  superiority  was  conveyed  in  1777  by  James  Brodie  to 
James  Earl  of  Fife.  Lord  Fife  conveyed  the  liferent  of  the 
superiority  to  his  brother.  Sir  James  Duff,  and  they  were  both 
infeft,  and  were  thereafter  enrolled  as  freeholders  in  1 780,  and 
continued  to  be  so  enrolled.  Lord  Fife  till  he  became  a  British 
Peer,  and  Sir  James  Duff  until  his  death  in  1839. 

In  February  1 726  Patrick  Sinclair  expede  a  Crown  charter 
of  the  lands  of  Forsie,  which  had  been  conveyed  to  him  by  bis 
brother  John  along  with  the  dominium  utile  of  the  lands  of  Mill- 
town.  The  charter  did  not  contain  these  lands,  but  the  lands 
of  Forsie  only.  In  March  following  he  conveyed  to  John  Sin- 
clair of  Murkle  the  lands  of  Forsie  and  the  lands  of  Milltown, 


PRESCTIPTIOK.  379 

and  the  disposition  granted  by  him  contained  an  assignation  to  Eael  of  Fifk's 
the  Crown  charter  1726.    Upon  this  charter  Sinclair  of  Murkle        "7^** 
was  infeft ;  and  in  the  instrument  of  sasine  the  Crown  charter     ^"^^"^ 
was  correctly  recited,  but  the  clause  of  delivery  in  the  instru-       ^^^• 
ment  erroneously  bore  that  infeftment  was  given  in  the  lands 
of  Milltown  as  well  as  in  the  lands  of  Forsie. 

In  May  1726  Sinclair  of  Murkle  conveyed  to  his  brother 
Francis  the  lands  of  Forsie,  to  be  held  of  him  as  superior,  and 
the  lands  of  Milltown,  to  be  held  a  me  vel  de  me.  In  1 762 
Francis  died,  leaving  a  settlement  in  favour  of  his  brother,  the 
Earl  of  Caithness,  and  the  heirs-male,  whom  failing,  the  heirs- 
female  of  his  body.  Under  this  settlement  the  Earl  had  right 
to  the  lands,  but  he  never  made  up  any  title  to  them.  Having 
no  heir-male  of  his  body,  the  right  descended  to  his  daughter 
Dorothea,  the  wife  of  the  Earl  of  Fife,  who  made  up  her  title 
to  the  lands  as  heir  of  provision  under  the  settlement  of  her 
uncle  Francis  Sinclair,  and  in  1768  she  sold  them  to  General 
Scott,  by  whom  they  were  afterwards  sold  to  Captain  Dunbar 
of  Westfield. 

On  the  death  of  Sinclair  of  Murkle  in  1761,  his  brother 
Alexander,  Earl  of  Caithness,  was  served  heir  in  special  to 
him,  and  obtained  a  precept  from  Chancery,  on  which  he  was 
infeft,  and  in  the  infeftment  the  lands  of  Milltown  were  de- 
scribed as  comprehended  in  the  lands  of  Forsie.  In  the  same 
year  the  Earl  executed  an  entail,  including,  inter  alia,  the  lands 
contained  in  his  special  service  to  his  uncle,  Sinclair  of  Murkle. 
Under  this  entail  the  succession  opened  first  to  the  grandfather 
of  the  defender,  who  expede  a  general  service  as  heir  of  tailzie 
and  provision  to  the  Earl.  He  thereafter,  in  1767,  obtained  a 
Crown  charter  of  the  lands  of  Forsie,  comprehending  the  lands 
of  Milltown,  and  was  infeft.  On  his  death  his  son.  Sir  Robert, 
was  served  heir  to  him,  and  in  1789  obtained  a  Crown  charter 
of  these  lands,  on  which  he  also  was  infeft.  On  his  death  his 
son,  the  defender,  was  served  heir  in  special  to  him  in,  inter 
oKoy  the  said  lands,  on  which  he  was  infeft  in  1797. 

In  1775  the  grandfather  of  the  defender  raised  an  action  of 
reduction,  improbation,  and  declarator  of  non-entry  against  the 
Countess  of  Fife,  and  the  Earl  of  Fife,  her  husband,  for  him- 
self and  his  interest     In  this  action  he  claimed  the  property, 
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Earl  of  Fipk's  or  at  least  the  superiority  of  the  lands  of  Forsie  and  Milltown, 
t.  which  had  been  sold  by  the  Countess  of  Fife  in  1768  to 
tsfxcLAiR.  Qeneral  Scott,  by  whom  they  had  been  sold  to  Captain  Dunbar, 
1849.  a^jjj  jjj  a,  ranking  and  sale  at  the  instance  of  the  creditors  of 
Captain  Dunbar,  he  objected  to  these  lands  being  included  in 
it.  In  this  action  Mr.  Brodie  of  Brodie,  from  whom  the  Earl 
of  Fife  afterwards  acquired  the  superiority  of  the  lands  of 
Milltown,  was  not  made  a  party.  In  the  action  decree  of  non- 
entry  was  pronounced  in  favour  of  the  defender's  grandfather, 
and  on  the  decree  being  pronounced,  the  objection  to  the  pro- 
perty of  the  lands  being  included  in  the  ranking  and  sale  was 
repelled,  reserving  the  pursuer's  right  to  the  superiority. 
He  then,  as  the  superior,  made  a  claim  for  and  received  pay- 
ment of  non-entry  and  feu-duty.  The  lands  having  been  after- 
wards judicially  sold,  Mr.  Sinclair  of  Forsie  in  1798  applied  to 
the  defender's  tutors  to  give  him  an  entry  as  vassal,  and  as  the 
casualty  for  a  non-entry  was  not  taxed,  he  paid  to  him  a  year's 
rent.  Thereaft^er,  in  March  1801,  the  defender's  tutors  granted 
a  charter  to  Mr.  Sinclair,  which  bore  to  be  granted  by  them 
for  the  defender  as  the  immediate  lawful  superior  of  the  lands 
of  Forsie,  and  also  of  the  lands  of  MiUtown. 

In  1841  the  pursuers  brought  an  action  of  reduction  against 
the  defender  and  Mr.  Sinclair  of  Forsie,  in  which  they  claimed 
the  superiority  of  the  lands  of  Milltown,  but  the  action  was  dis- 
missed, in  so  far  as  related  to  the  defender,  in  consequence  of 
an  objection  to  the  form  in  which  it  was  libelled.  A  second 
action  was  brought  in  October  1845. 

aboumknt  pob  Pleaded  for  the  Pursuers. — The  pursuers  are  vested  with 
PUR8U1B8.  ^YxQ  superiority  in  question,  in  virtue  of  the  conveyance  by 
James  Brodie  to  James  Earl  of  Fife  in  1777.  The  defender 
has  not  produced  a  sufficient  title  to  exclude  the  pursuers^  in 
respect  that  the  title  founded  on  by  him  has  not  been  followed 
by  continuous  and  uninterrupted  possession  for  the  prescriptive 
period.  In  virtue  of  the  title  granted  by  Mr.  Brodie,  Lord 
Fife  and  his  brother  were  enrolled  as  freeholders  in  1 780,  and 
continued  to  be  so  enrolled,  the  former  until  he  became  a 
British  Peer,  and  the  latter  until  his  death  in  1839. 

The  decree  by  which  the  defender's  right  to  the  superiority 
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in  question  was  said  to  have  been  established,  was  invalid  and  ^^  <>'  ^I'^'s 
inept  in  a  question  with  the  pursuers,  as  being  res  inter  alios^         «. 

the  late  Earl  of  Fife  having  only  been  a  party  to  those  pro-      !** 

ceedings  in  right  of  his  wife  and  for  his  interest,  as  having       ^®^®- 
concurred  with  her  in  disponing  with  warrandice  the  dominium 
vtUe  of  the  subjects,  while  the  right  of  superiority  acquired  by 
the  Earl  individually  remained  then   and  thereafler  unchal- 
lenged and  undisturbed. 

Pleaded  for  the  Defender. — It  is  not  competent  for  the  amumkkt  w)b 
pursuers  to  found  on  any  titles  prior  to  the  date  of  the  title  ""^^''^ 
produced  by  the  defender,  seeing  that  his  title  has  been  fol- 
lowed by  possession  for  more  than  40  years  without  interrup- 
tion. The  possession  of  the  defender,  by  receiving  payment  of 
the  non-entry  and  feu-duties,  granting  the  charter  in  1801,  and 
levying  the  composition  on  entering  the  vassal,  and  the  posses- 
sion of  the  vassal  under  that  title,  was  sufficient  to  establish  a 
valid  title  to  exclude  the  pursuers.  The  enrolment  of  the  Earl 
of  Fife  and  his  brother  as  freeholders,  was  not  relevant  to  infer 
possession  in  terms  of  the  Statute  1617.  The  title  of  the  pur- 
suers was  also  excluded  by  the  decree  pronounced  in  favour  of 
the  defender,  in  the  action  of  declarator  and  reduction  at  his 
instance.  All  objections  to  that  decree  are  excluded  by  the 
negative  prescription,  and  by  the  acquiescence  of  the  pursuers 
and  the  authors  in  it,  and  they  are  not  entitled  to  insist  in  the 
conclusions  of  the  present  action  until  that  decree  is  set  aside. 

Lord  Cukinghame,  Ordinary,  pronounced  the  following 
interlocutor  : — "  Finds,  that  the  title  of  the  defender,  Sir  John 
Gordon  Sinclair,  and  his  predecessors  to  the  subjects  libelled 
on,  having  been  expede  under  the  authority  of  decrees  of  this 
Court,  and  being  otherwise  fortified  by  prescription,  is  sufficient 
to  exclude  the  title  of  the  pursuers  :  Finds  farther,  that  the 
defender,  Mr.  Sinclair  of  Forsie,  having  held  under  the  other 
defender.  Sir  John  Sinclair,  for  forty  years,  without  any  compe- 
tent challenge  prior  to  the  present  action,  cannot  now  be  dis- 
turbed in  his  title  or  possession ;  therefore,  repels  the  reasons 
of  reduction,  sustains  the  third  and  fourth  defences  urged  for 
Sir  John  Gordon  Sinclair,  and  sustains  the  four  first  defences 
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Eabl  or  Furl's  urged  for  Mr.  Sinclair  of  Forsie,  and  decerns  :  Finds  the  defen* 
f.         der  entitled  to  expenses.'* 

Sjnclaul 


1849.  The  pursuers  having  reclaimed,  the  Court  altered  the  inter- 

Nov.  29, 1849.  locutor  of  the  Lord  Ordinary,  and  Found,  "  That  the  defender 
has  not  produced  a  title  sufiBicient  in  the  circumstances  of  the 
case  to  exclude  the  action  by  the  pursuers  on  the  titles  libelled 
on,  as  vesting  them  in  the  right  of  superiority  of  the  lands  of 
MiUtown.*' 

Lord  Justice-Clerk  Hope. — "  A  title  to  exclude  implies  an 
admission,  in  argument  at  least,  that  the  pursuers'  title  is  other- 
vrise  a  good  and  preferable  title.  But  as  a  title  to  exclude  in  ge- 
neral requires  complete,  exclusive,  and  continuous  possession,  it 
often  happens,  if  the  pursuers'  title  is  preferable,  that  the  effect 
and  force  of  the  title  to  exclude  cannot  be  accurately  estimated 
without  considering  the  title  of  the  pursuers,  and  the  extent  of 
the  possession  following  on  it.  And  here  this  is  peculiarly  the 
case  ;  for  the  pursuers  maintain  that  their  possession  was  never 
interrupted,  and  that,  in  the  most  favourable  view  of  the  defen- 
der's case,  there  was  at  least  divided  possession ;  and  hence, 
that  the  defender's  case  fails  in  one  essential  requisite  of  the 
title  to  exclude.  That  reply  may  obviously  be  made  more 
formidable  in  a  question  as  to  a  right  of  superiority,  if  the  vas- 
salage was  originally  constituted  by  grant  from  the  pursuers' 
predecessor,  and  there  has  been  only  one  entry  taken  from 
another  party  as  superior. 

"  The  MiUtown  and  mill  of  Leurarie  belonged  in  plenum 
dominium  to  the  Breadalbane  family  before  1691.  In  that 
year  they  were  feued  out  to  Sinclair  of  Brims,  by  a  title  to  be 
held  under  Lord  Breadalbane.  Sinclair  of  Ulbster  acquired 
right  to  the  superiority.  The  same  Sinclair  of  Ulbster  having 
right  to  the  property,  conveyed  it  to  his  brother  Patrick  for  a 
feu-duty  of  £5  Scots.  Sinclair  of  Ulbster  conveyed  the  supe- 
riority to  Brodie  of  Brodie,  and  Brodie  to  James  Lord  Fife ; 
and  Lord  Fife,  and  Sir  James  Duff  as  liferenter,  were  infeffc  in 
the  lands  as  superiors,  and  enrolled,  aHer  a  keen  opposition,  in 
1780  ;  and  on  that  title  Sir  James  Duff  voted,  and  remained 
on  the  roll,  until  1839.     I  understand  the  allegation,  in  point 
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of  fact,  of  Sir  James  DuflF  having  voted,  not  to  be  seriously  dis-  b^bl  o»  Fifb'i 
puted,  so  as  to  require  probation.  «. 

"  Nothing  occurred  to  divest  Lord  Fife  or  Sir  James  Duff.  ^^^^ 
Their  infeftment  subsisted  until  1839.  By  the  other  Sinclair —  ^®*®- 
Patrick — and  his  brother,  a  title  was  made  up  to  some  of  the 
lands  conveyed  by  Sinclair  of  Ulbster  to  Patrick,  correctly 
enough,  under  the  Crown,  of  which  they  held.  But,  in  the 
sasine,  without  any  warrant  in  the  charter,  infeftment  was  by 
mistake  taken  in  the  lands  of  Milltown  and  mill  of  Leurarie,  as 
if  a  Crown  holding.  That  title  was  regularly  and  formally 
renewed  by  Lord  Caithness,  by  retour  and  Crown  precept.  To 
the  property  he  made  up  no  title  before  his  death  ;  and  the 
property  not  being  carried  by  his  entail,  passed  to  his  daughter. 
Lady  Fife,  who  was  infeft  in  the  same.  Her  husband  acquired 
the  superiority  duly  by  transmission  from  Brodie,  as  already 
mentioned. 

"  The  vassalage  to  which  she  thus  succeeded  by  the  personal 
right  derived  through  her  father  from  her  uncle,  was  thus  con- 
stituted by  the  predecessor  of  her  husband  in  the  superiority ; 
for  it  was  his  predecessor  who  feued  out  the  lands.  And  thus 
Lord  Fife,  by  a  regular  progress  of  titles,  was  the  superior  of 
Lady  Fife,  who  had  no  other  title  of  possession  to  the  property 
than  the  feu  granted  by  her  husband^s  predecessor.  No  entry 
had  been  taken  by  her  uncle,  and,  of  course,  after  her  succes- 
sion, an  entry  was  not  likely  to  be  taken. 

"In  1775,  before  Lord  Fife  had  acquired  the  superiority  from 
Brodie  of  Brodie,  Sir  John  Gordon  Sinclair's  grandfather  raised 
a  reduction  and  declarator,  claiming,  /irsty  the  superiority  of 
Forsie,  which  was  not  disputed — the  property  of  these  lands  of 
Milltown  and  mill  of  Leurarie  ;  and  it  was  also  a  declarator  of 
a  non-entry  also  as  to  these  lands,  but  did  not  call  Brodie  of 
Brodie ;  and  if  intended  to  raise  a  competition,  that  action 
would  have  been  as  incompetent  to  try  that  point  as  the  first 
action  by  the  Fife  Trustees,  dismissed  by  us  in  1844.  Lady 
Fife  was  caUed,  and  Lord  Fife  as  her  husband,  and  her  dis- 
ponee,  Captain  Dunbar.  Little  progress  was  made  in  the  action 
for  twenty  years.  But,  in  the  meantime,  two  important  matters 
occurred.  After  the  action  was  brought.  Lord  Fife  completed 
a  title  to  the  superiority  in  question  of  Milltown  and  mill  of 
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Eafl  Of  Fjfk's  Leurarie.     Three  years  after  the  action  was  brought,  having 

t.         the  fee  of  the  superiority,  and  having  conveyed  the  liferent  to 

SiNCLAiB.     gjj.  jj^jjjgg  j)uflp^  ^j^gy  claimed  to  be  enrolled  on  these  lands 

^^^^-  expressly  inter  alia  in  1778,  and  their  claim  was  rejected  by 
the  freeholders.  The  main  ground  of  rejection  was  expressly 
the  erroneous  title  completed  by  a  Crown  charter  and  infeft- 
ment  in  the  superiority  by  the  mistake  above  mentioned,  and 
that  Sir  John  Gordon  Sinclair  had  been  enrolled  thereon. 

^'  The  case  was  most  fully  investigated  in  this  Court  under  a 
petition  and  complaint  by  Lord  Fife  and  Sir  James  Duff,  to 
which  Sir  John  Gordon  Sinclair  was  the  respondent,  as  the 
party  personally  interested.  First,  it  was  shewn  that  Sir  Jdin 
Gordon  Sinclair's  claim  had  not  included  this  superiority, 
although  his  charter  did.  Then,  Sir  John  Gordon  Sinclair 
said,  *  But  the  superiority  belongs  to  me.'  This  point  was 
elaborately  argued,  as  appears  from  the  session  papers  which  I 
have  read.  Lord  Fife  and  Sir  James  Duff  answered,  the  prescrip- 
tive title  founded  on  dates  only  from  the  Crown  charter,  for  the 
previous  infeftment  was  without  warrant,  was  an  entire  mistake, 
and  an  erroneous  title,  and  as  the  competition  arose  long 
within  the  period  of  prescription,  it  must  be  disregarded,  the 
possession  by  the  vassalage  being  undisturbed.  This  plea  pre- 
vailed. The  title  of  Sir  John  Gordon  Sinclair  was  disr^arded, 
and  Lord  Fife  and  Sir  James  Duff  enrolled  as  in  right  of  this 
superiority.  Now  this  is  a  most  important  decision  in  the 
present  cause.  It  expressly  prefers  and  sustains  the  title  of 
Lord  Fife  by  a  judgment  which  was  opposed  by  the  very  title 
on  which  Sir  John  Sinclair  now  founds,  and  there  has  been 
continued  possession  on  that  decree.  This  point  appears  to  me 
of  the  highest  importance  in  the  cause. 

"  A  variety  of  points  were  pleaded,  but  ultimately  the  ques- 
tion turned,  as  appears  from  the  papers,  on  the  question.  Had 
Lord  Fife  and  Sir  James  Duff  a  clear  right  to  the  superiority  1 
They  founded  on  their  charter  and  infeftment  in  the  lands,  and 
that  there  was  a  proper  vassalage  was  not  disputed.  The  com- 
peting title  was  disregarded.  They  were  enrolled,  and  Sir 
James  Duff  remained  enroUed,  and  voted  imtil  his  death  in 
1 839.     I  regard  this  procedure  in  two  points  of  view. 

"  In  the  first  place,  I  view  it  as  a  decree  giving  effect  to 
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Lard  Fife's  title  in  competitiou  with  the  ancestor  of  Sir  John  ■ 
Gordon  Sinclair,  and  on  that  decree  possession  followed  con- 
tinuously and  together  for  fifty-nine  years,  until  1839.  Suffi- 
cient attention  has  not  been  ^ven  to  the  importance  of  that 
judgment  in  this  point  of  view.  It  is  a  decree  giving  effect  to 
the  title  by  enforcing  poBscBsion  in  a  very  open  and  public 
manner,  and  on  that  decree  possession  continued.  Suppose 
Lord  Fife's  heir  had  claimed  enrolment  on  his  death,  or  on  the 
death  of  the  Uferenter  in  1839,  apart  from  any  change  made 
by  the  Ueform  Bill,  it  would  not  have  been  possible  to  contfiod 
succeflsfiilly  that  the  benefit  of  that  decree  in  1780  had  been  lost 
"  In  the  second  place,  I  cannot  concur  with  the  Lord  Ordin- 
ary in  holding  that  the  enrolment  under  a  decree  of  Court  is 
not  possession  of  a  superiority,  especially  in  a  blench  holding. 
Whether  complete  possession,  if  founded  on  to  support  a  title 
to  exclude,  is  another  question.  But  posscsiiion  it  certainly  is ; 
and  for  twenty  years  afterwards  it  was  the  only  possession  by 
any  one  pretending  right  to  the  superiority.  I  regard  it  as 
proper  possession,  being  a  public  right  expressly  attached  to 
the  right  of  superiority.  Before  that  public  right  can  be  given 
there  must  be  a  title  and  proper  possession.  When  the  pro- 
perty does  not  belong  to  the  party,  there  must  be  a  proper 
vassalage,  and  then  the  superior  is  in  possession  by  his  vassal, 
although  he  had  given  no  entry,  though  the  lands  may  have 
been  long  in  non-entry — which  is  a  matter  Jus  tertii  to  the 
freeholders — and  although  there  are  no  feu-duties,  or  none  have 
been  paid.  But  further,  it  is  possession  on  a  decree  giving 
effect  to  the  right,  in  opposition  to  the  title  proposed  by  the 
defender's  ancestor  ;  and  although  not  of  the  same  character  as 
a  decree  in  a  declarator  of  right,  still  it  is  a  decree  followed  by 


"  These  points  were  expressly  brought  into  discussion  iu  the 
question  in  1780,  which  resulted  into  a  competition  between 
Lord  Fife  and  Sir  John  Gordon  Sinclair.  Sir  Jobn  Gordon 
Sinclair  disputed  Lord  Fife's  title  and  right  He  maintaine<.l 
the  title  was  vested  in  himself.  He  maintained  that  Lord  Fife 
had  no  possession,  and  opposed  his  enrolment,  which,  be  further 
Baid,  cotild  only  be  accomplished,  in  any  view  of  the  case,  by  a 
redaction  of  the  titles  in  his  person.     On  all  these  points  tho 
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Sabl  Of  Fm*i  Court  Decessarilj  gave  judgment,  for  they  repelled  all  these 
T.         objections,  in  themselves  relevant  and  fatal  if  well  founded,  and 
^'^^^     ordered  Lord  Fife  and  Sir  James  DuflF  to  be  enrolled.     Now, 
^^^       that  judgment  really  gave  possession  to  them ;  it  repelled  all 
the  objections  which  could  be  stated  against  their  right ;  it 
sustained  that  right  as  complete  in  all  the  requisites  to  consti- 
tute a  valid  and  effectual  right  of  superiority ;  and  it  put  them 
into  possession  against  the  opposition  of  the  party  having  a 
competing  title. 

^  In  this  state  things  continued  until  the  death  of  Sir  James 
Duff  in  1839.  But  in  the  interval  occurred  the  facts  on  which 
the  title  to  exclude  is  founded. 

"  The  action  raised  by  Sir  John  Gordon  Sinclair  in  1775 
seems  to  have  been  revived  about  twenty  years  afterwards ; 
and  the  question  was  then  tried,  whether  the  property  of  these 
lands,  Milltown  and  mill  of  Leurarie,  belonged  to  Lady  Fife  or 
Sir  John  Gordon  Sinclair.  This  question  was  elaborately  argued^ 
and  we  have  had  a  very  full  view  of  the  pleadings  given  to  us« 
It  was  decided  in  favour  of  Lady  Fife.  The  whole  titles,  both 
to  superiority  and  property,  were  fully  commented  on.  She 
admitted  that  Sir  John  Gordon  Sinclair  alone  had  the  supe- 
riority of  Foraie,  which  she  never  claimed.  But  she  farther 
stated,  that  Lord  Fife  had  the  only  title  to  the  superiority  of 
the  lands  of  Milltown  and  mill  of  Leurarie,  of  which  i^e  claimed 
the  property  ;  and  I  cannot  see  that  Sir  John  Gordon  Sinclair 
ever  openly  claimed  the  superiority  of  these  particular  lands. 
When  the  question  as  to  the  property  was  decided  in  her 
favour,  the  judgment  pronounced  went  too  far,  for  it  at  once 
assoilzied  the  defenders,  although  Sir  John  Gordon  Sinclair  was 
clearly  entitled  to  decree  in  the  declarator  of  non-entry  for  the 
lands  of  Forsie,  which  indeed  no  one  opposed.  His  petition 
shews  that  his  application  really  related  to  the  superiority  of 
Forsie  alone.  It  is  clear  that  Lady  Fife's  advisers  and  Lord 
Fife  understood  this  to  apply  only  to  the  lands  of  which  they 
had  admitted  that  the  superiority  was  in  Sir  John  Gordon  Sin^ 
clair ;  and  it  could  not  be  otherwise,  when,  in  the  long  papM* 
on  which  the  judgment  of  the  Court  had  been  pronounced, 
they  pointed  out  so  fully  the  different  state  of  the  titles  as  to 
the  superiority  of  Forsie,  which  they  admitted  to  belong  to  Sir 
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John  Gordon  Sinclair,  and  of  the  MiUtown  and  mill-lands  of  E^at «  PmVi 

^^  T&U8TUB 

Leur^e,  as  belonging  to  Lord  Fife  alone.     When  this  decree         «. 
came  to  be  extracted,  it  was  written  out  in  terras  of  the  sum-      "^^"' 
mens.     This  is  a  decree  of  non-entry  in  the  usual  terras.  ^®*^- 

^  The  Lord  Ordinary  holds  this  to  have  been  res  judicata 
against  the  Lady.  It  is  not  so  founded  on,  and  no  such  plea 
was  maintained  on  the  record.  On  the  contrary,  the  counsel 
expressly  stated,  that  they  did  not  contend  that  it  could  raise 
the  plea  of  res  judicata.  But  it  was  contended  that  the  facts 
as  to  the  litigation  gave  importance  to  the  acts  which  followed 
on  that  decree.  Sir  John  Gordon  Sinclair  claimed  a  year's 
rent  of  the  whole  lands  of  Forsie  and  others  from  the  vassal, 
and  a  composition  from  the  purchaser  ;  and  there  is  no  doubt 
that  the  rent  of  the  Milltown  and  mill  of  Leurarie  was  included. 
I  am  of  opinion  that  the  possession  by  this  act  can  only  date 
from  the  payment,  and  not  from  the  date  of  the  decree.  There 
had  been  no  decree  against  tenants — neither,  no  doubt,  was  that 
necessary  from  the  nature  of  the  case,  as  the  vassal  was  to  pay. 

''  On  this  decree  a  claim  was  made  by  Sir  John  Gordon  Sin- 
clair in  the  ranking  and  sale,  and  sustained.  To  the  mere 
effect  of  this  I  am  not  disposed  to  attach  much  weight.  The 
possession  of  Sir  James  Duff  was  in  no  respect  disturbed.  The 
relation  of  vassal,  constituted  by  the  grant  of  his  ancestor,  was 
in  no  respect  weakened  or  altered  by  any  such  payment.  It 
has  been  found,  at  a  very  early  period.  Harper ^  Jan.  25,  1 6  72, 
that  civil  possession  by  a  decree  is  not  sufficient  in  a  competi- 
tion against  a  preferable  title.  Neither  am  I  prepared  to 
admits  that»  in  a  question  of  possession,  a  decree  which  is 
admitted  not  to  be  resjudicaia,  or  a  judgment  on  the  merits,  is 
of  the  same  force  as  a  feudal  title  in  the  heritable  subject, 
although  the  decree  may  have  been  followed  by  payment.  I 
understand  the  benefit  of  a  decree,  which  was  a  judgment  on 
the  merits ;  but  I  see  no  authority  which  puts  on  an  equal  foot- 
ing with  a  proper  feudal  title,  a  decree  which  is  not  pleadable  as  a 
judgment  on  the  merits.  But  when  the  question  is,  whether  the 
saperior  has  thereby  lost  his  vassal,  and  the  relation  destroyed 
which  the  superior's  grant  duly  constituted,  I  have  no  doubt  what- 
ever that  this  decree,  and  the  payment  following  on  it,  are  wholly 
insufficient  to  establish  a  titl6  to  exclude.     But,  then,  the  im- 
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£abl  Of  Furt  portant  feet  founded  on  by  Sir  John  Gordon  Sinclair  is,  that 

c.  he  granted  an  entry  to  the  purchaser  by  a  charter  in  1801,  by 

^°^^^     which  the  purchaser  became  his  vassal,  and  held  under  him. 

1849.  «  Whether  the  reduction,  brought  within  the  forty  years, 

although  dismissed,  was  a  sufficient  interruption,  I  need  not 

consider,  and  abstain,  therefore,  from  indicating  any  opinion  on 

that  point — except  that  I  do  not  thereby  mean  to  imply  that  I 

have  formed  any  opinion  adverse  to  the  plea  of  interruption. 

"  The  charter  is  undoubtedly  one  of  the  most  important  acts 
of  possession  which  a  superior  can  exercise,  and  the  vassal,  from 
that  date,  holds  unquestionably  under  the  party  so  granting 
the  charter.  But  the  act  was  not  of  a  character  to  destroy  or 
evacuate  the  possession  actually  held  by  Lord  Fife  and  Sir 
James  Dufif.  It  is  assumed  by  the  Lord  Ordinary,  and  in  argu- 
ment by  the  defender,  that  neither  could,  after  the  charter 
1801,  have  taken  the  trust-oath,  or  been  kept  on  the  roll,  in 
respect  that  they  were  out  of  possession.  Now,  that  is  a  com- 
plete mistake.  First,  the  words  of  the  trust-oath  import  no 
such  result  at  all.  But,  second,  it  is  a  point  which  has  been 
frequently  decided,  that  the  act  of  the  vassal,  by  changing  the 
holding,  or  even  the  loss  of  the  superior's  right  to  exact  the 
feu-duties  by  a  declarator  of  tinsel  against  himself,  and  by  the 
vassal  taking  a  charter  direct  from  the  Crown,  does  not  impair 
the  superior's  right.  In  the  very  case  in  1780,  one  point 
decided,  and  the  only  one  reported,  is,  that  though  a  decree  of 
declarator  of  tinsel  of  superiority  had  gone  out  against  Brodie 
of  Brodie,  and  a  charter  had  been  obtained  by  the  vassal 
directly  from  the  Crown,  so  that  all  right  to  the  whole  profits 
and  rights  of  the  superiority  were  lost  for  the  time,  and  the 
vassal  held  direct  from  the  Crown,  still  that  was  no  bar  to  the 
party  acquiring  the  superiority  being  enrolled,  for  the  relation 
of  superior  and  vassal  could  not  be  destroyed  by  one  act  of  that 
kind,  even  when  originating  in  the  fault  of  the  superior,  and 
that  the  possession  of  the  vassal,  holding  directly  of  the  Crown, 
was  still  the  possession  of  the  proper  superior,  whose  grant  con- 
stituted the  vassalage.  This  has  been  decided  also  in  stronger 
cases. 

''  Again,  in  a  case  which  I  shall  presently  advert  to,  although 
the  vassal  had  made  up  a  regul!EU*  title  from  the  Crown,  but 
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without  notice  to  the  superior,  and  was  thus  the  direct  Crown  Ea»l  o?  Pifi'i 
vassal,  still  the  former  superior  was  held  not  to  have  lost  his         «. 
right  to  exercise  the  superiority  by  the  act  of  the  vassal,  and     ^"'^^'*- 
was  enrolled  accordingly,  without  the  necessity  of  reduction ;       ^^^• 
and  this  judgment  was  affirmed  on  appeal.     Hence,  I  have  no 
doubt  whatever  that  Sir  James  Duff  remained  in  the  full  right 
to  exercise  his  superiority  up  to  his  death  in  1839.     If  so,  I 
cannot  hold  the  possession  to  be  such  as  to  raise  up  a  title  to 
exclude.     At  the  utmost  it  was  divided  possession ;  and  that 
of  course  displaces  the  plea  of  a  title  to  exclude — of  which 
exclusive  possession  is,  as  here,  an  essential  requisite. 

"  But  we  must  consider  more  attentively  what  the  plea  is 
which  is  founded  on  the  granting  of  this  charter.  In  the  first 
place,  the  negative  prescription  cannot  be  pleaded  against  Lord 
Fife  and  Sir  James  Duff.  The  mere  omission  to  do  certain 
acts,  whether  granting  an  entry,  not  drawing  feu-duties,  casual- 
ties, or  composition,  is  of  no  importance  ;  and  when  the  holding 
is  a  blench  holding,  the  omission  of  such  demands  would  be 
immaterial,  even  if  the  negative  prescription  could  be  pleaded. 

"  Then,  though  the  charter  1801  was  an  adverse  act  of  pos- 
session^ yet  it  was  not  equivalent  to  the  possession  by  the 
vassal  on  a  Crown  charter  for  forty  years.  Throughout  the 
argument  it  was  assumed,  that  in  regard  to  the  effect  of  a 
prescriptive  title,  the  case  was  the  same  as  if  a  party  had  had 
full  possession  of  the  'plenum  dominium  by  the  vassal  having 
obtained  a  Crown  title,  and  so  consolidated  superiority  and 
property.  But  I  cannot  give  such  effect  to  possession  which 
consists  in  the  grant  of  a  single  entry  to  a  vassal,  even  although 
that  yassal  had  lived  for  forty  years.  But,  in  truth,  Mr.  Sin- 
clair died  in  1823,  and  after  that  there  was  no  renewal  of  the 
investiture  by  the  defender.  Sir  J.  6.  Sinclair. 

"  While,  therefore,  there  was.  clearly  adverse  possession,  it 
was  Dot^  in  my  opinion,  complete  prescriptive  possession,  such 
as  is  required  to  sustain  a  title  to  exclude.  As  the  majority  of 
the  Judges  stated  in  the  case  of  McDonnell  v.  Duke  of  Gordon, 
the  possession  must  always  be  judged  of  secundum  subjectam 
maieriam.  Now,  I  cannot  at  aU  regard  the  possession  by  the 
grant  of  a  single  entry  as  equivalent  .to  the  actual  and  real 
possession  of  the  lands  by  a  Crown  title   consolidating  the 
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Eabl  of  Fim'8  plenum  dominium.  Yet  this  is  the  effect  ascribed  to  the  grant 
V.  of  an  entry  by  a  party  as  superior.  I  can  find  no  authority  or 
SmcLAiB.  ^^^  giving  this  effect  to  one  grant  of  an  entry  to  an  heir,  and 
1849.       much  authority  adverse  to  the  notion. 

"  But  there  are  other  two  considerations  which  are  material 
in  considering  the  weight  due  to  this  adverse  possession  : 

"  1.  During  the  whole  of  this  period,  the  prior  and  preferable 
title  had  the  benefit  of  uninterrupted  possession  on  the  decree 
of  the  Court  in  the  Enrolment  Case  in  1780  ;  and  of  that 
benefit  nothing  had  occurred  to  deprive  them. 

"  2.  And  more  particularly,  this  grant  of  an  entry  by  Sir 
John  Gordon  Sinclair  in  1801  was  an  act  done  only  in  virtue 
of  the  very  same  title  on  which  they  had  opposed  Lord  Fife's 
right  to  the  superiority  in  1 780,  and  which  title  had  been  dis- 
regarded as  erroneously  made  up.  At  the  date  of  the  charter 
1801,  the  case  was  not  that  Sir  John  Gordon  Sinclair  had 
acquired  the  superiority  by  onerous  right,  completed  a  title  in 
his  person,  and  then  granted  this  entry.  The  charter  was 
granted  solely  in  respect  of  the  former  title,  the  legal  effect  of 
which  Lord  Pife  knew  had  been  considered  in  1780,  and  of  the 
terms  of  the  extracted  decree  in  1796.  Judgment  it  could  not 
be  called  on  the  point.  And,  in  the  recent  discussion,  the  exact 
state  and  effect  of  the  titles  to  the  superiority  of  these  lands 
had  been  fully  discussed ;  and  Sir  John  Gordon  Sinclair  bad 
never  directly  asserted  his  title  to  this  superiority  in  that  dis- 
cussion. 

"  While,  by  the  inattention  of  Lord  Fife  to  his  rights,  this 
undoubtedly  adverse  act  of  possession  did  take  place,  and  while 
I  admit  the  importance  of  it,  yet  I  cannot  regard  it  as  8u£Bcient 
to  sustain,  in  the  circumstances,  the  title  to  exclude.  The  law 
has  always  been  slow  to  give  any  effect  against  the  true  superior 
to  the  act  of  the  vassal,  whose  feu  flowed  from  one  sup^or,  in 
taking  entry  from  another  superior,  or  even  in  completing  a 
Crown  holding,  although  on  an  ex  facie  good  warrant 

^'  A  very  important  case  illustrating  this  point  will  be  found 
in  1754 — Campbell  v.  Stirling,  M.  2439 — and  in  other  reports. 
Enrolment  was  there  claimed  by  a  party  in  possession  of  a 
proper  wadset  of  the  superiority.  Various  other  points  occurred ; 
but,  both  from  the  Reports  and  the  Session  and  Appeal  Papers^ 


PRESCBIPTION.  891 

this  point  came  out  distinctly — the  vassal,  Lord  Forrester,  had  Eaii.  of  Pifi'^ 
obtained,  and  not  incompetently,  although  improperly,  a  Croi;?n         «. 
charter  several  years  before  the  claim  for  enrolment,  and  so     ^°^"' 
consolidated  superiority  and  property ;    and  it  was  therefore       ^^^ 
objected  very  strongly,  that  the  right  of  superiority  could  now 
receive  no  e£Pect,  for  there  was  no  vassal  at  all. 

^'  But  the  answer,  sustained  in  this  Court  and  in  the  House 
of  Lords,  was  this — viz.,  that  the  vassalage  having  been  once 
duly  constituted,  could  not  be  injured  by  the  act  of  the  vassal, 
even  in  that  the  strongest  case  of  the  vassal  having  obtained  a 
Crown  holding.  No  doubt,  forty  years'  possession  by  the  vassal 
of  the  plenum  dominium  would  have  consolidated  the  feudal 
rights,  and  excluded  the  superior;  but,  as  Lord  Monboddo's 
report  bears  (5  Sup.  p.  8 1 2),  '  The  question  here  was  about  the 
possession  of  a  feu-superiority,  of  which  neither  the  feu-duty 
nor  any  casualty  of  the  holding  had  ever  been  uplifted  by  the 
present  superior  or  his  authors.  The  Lords  found,  that  the 
possession  of  a  superiority  was  not  properly  by  uplifting  feu- 
duties  or  casualties ;  but  if  the  vassal  possessed  upon  a  right 
derived  from  the  superior  or  any  of  his  authors,  then  his  pos- 
session was,  in  the  construction  of  the  law,  accounted  the 
possession  of  the  superior,  in  the  same  manner  as  a  master 
possesses  by  a  tenant  to  whom  he  has  given  a  tack,  though  he 
uplifts  no  rents  from  him.  But  what  made  the  difficulty  in 
this  case  was,  that  the  vassal  had  taken  a  charter  from  the 
Crown,  and  had  possessed  the  lands  for  several  years  without 
any  challenge  from  the  subject-superior.  The  question  was, 
Whether  his  possession  was  by  this  means  inverted ;  and 
whether  or  no  the  Crown  was  not  to  be  considered  in  posses- 
sion of  the  lands  by  its  vassal,  and  not  the  subject-superior  ? 
And  the  Lords  thought  not,  and  that  the  subject-superior  still 
continued  in  possession  notwithstanding  of  this  clandestine 
right  taken  from  another  superior.  Lord  Elchies  said,  that,  in 
n  competition  with  a  third  party  about  this  right  of  superiority, 
the  yean  during  which  the  vassal  possessed  upon  the  clan- 
destine right  from  the  wrong  superior,  would  be  imputed  into 
the  prescriptioo  of  forty  years,  provided  only  that  the  vassal 
did  not  possess  so  long  upon  the  new  right  as  that  the  old  was 
lost  by  prescription/ 
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Eabl  or  Pin's      "  Thiis,  during  the  forty  years,  even  in  that  case,  the  posses- 

r.  sion  of  the  vassal,  although  on  a  Crown  title,  would  have  been 

SiNOLAM.     jj^j^  g^jjj  ^^  ^^  f^^  ^^^  right  superior ;  and  nothing  short  of 

^8^^-  the  consolidation  and  possession  of  the  plenum  dominium  for 
forty  years  could  exclude  the  right  superior. 

"  But  there  is  a  great  distinction  between  such  possession  by 
a  vassal  in  the  actual  occupation  of  the  lands,  who  has  also  a 
Crown  charter  and  infeftment  for  forty  years— and  the  adverse 
possession  in  this  case,  by  one  superior  granting  an  entry  to  the 
vassal  to  the  prejudice  of  another,  and  ex  hypothesi  a  preferable 
right  of  superiority — especially  if  not  only  that  superior's  m- 
feftment  remains  undisturbed,  but  he  also  continues  in  the 
exercise  of  other  rights  attached  to  the  superiority. 

"  In  the  first  place,  to  make  the  entry  at  all  effectual,  the 
vassal  must  have  continued  on  that  title  for  forty  years.  That 
I  think  clear.  If  the  vassal  dies,  and  there  is  no  renewal  of  the 
investiture,  the  effect  of  that  adverse  act  is  interrupted,  and 
there  is  not  a  proper  continuation  of  the  adverse  possession  at 
all  sufficient  in  a  question  of  prescription.  This  point  was  not 
attended  to  in  the  argument,  but  is,  in  this  question  to  exclude, 
of  great  importance.  Though  the  last  entry  was  from  the 
defender,  yet  the  vassalage  was  constituted  by  the  grant  of 
Lord  Fife's  predecessor ;  and  until  another  entry  is  granted, 
there  is  no  continuous  adverse  possession  whatever. 

"  I  do  not  say  that  I  apply  to  this  case  all  the  views  stated 
by  the  Court  as  to  the  effect  of  a  single  act  of  presentation  in 
the  question  of  prescription,  although  the  incumbent  lived  for 
forty  years.  It  is  not  necessary  to  give  any  opinion  on  the 
abstract  question  which  might  arise  on  the  effect  of  an  entry 
when  the  vassal  lived  for  forty  years  after  the  entry.  I  shall 
only  say  this,  that  the  opinions  of  the  Court  in  the  case  of 
Glengarry  v.  Duke  of  Grordon,  26th  February  1828,  will  require 
very  carefiil  consideration,  for  some  of  them,  as  reported  in  the 
Faculty  Collection,  such  as  Lords  Glenlee  and  Corehouse,  bear 
directly  on  this  very  question,  and  unfavourably  for  the  pleas 
maintained  by  the  defender,  founded  on  one  entry  by  a  party 
as  superior.  But,  at  least,  I  think  it  essential  to  complete  the 
possession  in  such  a  case,  and  to  make  it  continuous,  that  the 
vassal  should  live  for  forty  years  after  the  entry.     If  not,  I 
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think  the  adverse  possession  is  not  continuous.     On  this  sepa-  ^^  or  Fifk'i 
rate  ground,  I  think  the  defender's  case  fails.     The  possession         «. 
was  not  continuously  and  together  for  forty  years/'  Simolaib., 

Lord  Mbdwyn. — "  It  is  not  necessary  for  me  to  deliver  an  ^^^• 
opinion  at  length  in  this  case.  Upon  the  whole,  I  concur  in 
the  view,  that  the  defender  has  not  succeeded  in  establishing  a 
title  to  exclude.  If  the  defender  had  possession  for  the  requi- 
site period,  it  was  at  best  only  a  divided  possession,  and  which 
had  not  the  quality  to  entitle  him  to  maintain  successfully  the 
plea  of  a  title  to  exclude." 

Lord  Moncreiff. — "  I  think  this  a  difficult  case ;  and  though 
I  do  with  some  difficulty  come  to  the  same  conclusion  with 
your  Lordship,  my  views  on  the  case  as  argued  before  us  are 
materially  different. 

"  In  the  course  of  the  discussions  in  this  cause,  my  impres- 
sion concerning  the  just  result  has  occasionally  varied.  What- 
ever judgment  shall  be  pronounced,  it  is  of  importance  that 
Dothing  should  be  done,  and  no  opinion  of  the  Court  indicated, 
which  can  be  thought  to  trench  in  the  slightest  degree  on  the 
law  of  positive  prescription  under  the  Statute  1617,  c.  12.  The 
pursuers,  by  the  summons  now  before  us,  maintain  their  right 
to  the  superiority  of  the  subject  in  question  by  a  deduction  of 
titles  as  in  their  persons,  in  virtue  of  which  they  insist  for 
reduction  of  those  titles  by  which  it  appears  to  be  at  present 
vested  in  the  defender.  The  defender,  on  the  other  hand,  pro- 
duces his  own  title  by  charter  and  sasine,  connecting  with 
previous  titles  under  the  Crown,  expressly  comprehending  the 
same  lands,  whereby,  and  on  an  averment  of  exclusive  and 
uninterrupted  possession  for  above  forty  years,  he  maintains 
that  he  has  a  title  by  positive  prescription  sufficient  to  exclude 
the  title  of  the  pursuers,  and  to  supersede  and  render  incom- 
petent all  inquiry  into  the  merits  of  the  respective  titles 
themselves. 

"  Accordingly,  I  understand  the  state  of  the  case,  as  it  has 
been  argued  before  us,  to  consist  simply  in  this  question, 
whether  the  defender  has  produced,  and  has  sustained  by  suffi- 
cient statements  of  fact,  the  title  to  exclude,  on  which  he  founds 
bis  defence,  the  defender  declining  to  enter  into  any  discussion 
concerning  the  intrinsic  merits  of  the  titles  otherwise.     In  this 
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Fabl  of  Fife's  the  defender  follows  a  course  in  which  he  is  clearly  Justified  by 
V.         the  law  of  prescription  and  the  practice  under  it,  if  he  can 
SiNOLAiB,     establish  his  exclusive  title  on  soUd  grounds. 
1849.  «  Although,  therefore,  the  pursuers  have  very  naturally  been 

anxious,  in  the  various  hearings  we  have  had,  to  convince  the 
Court,  by  a  deduction  of  the  earlier  titles,  that  they  have  sub- 
stantially the  preferable  right  to  the  superiority  of  the  lands  in 
question,  I  think  it  altogether  unnecessary,  in  the  present  shape 
of  this  cause,  to  form  any  opinion  on  the  merits  of  the  plea  to 
that  effect.  All  that  I  can  hold  is,  that  the  titles  exhibited  bv 
the  pursuers  are  sufficient  to  place  them  in  titulo  to  insist  in  the 
reduction  of  the  defender's  titles,  unless  it  shall  appear  that 
those  titles  of  the  defender,  with  the  possession  averred,  consti- 
tute a  title  by  positive  prescription  to  exclude  the  pursuers 
from  any  such  inquiry. 

"  The  title  to  exclude,  however,  is  set  forth  at  length  in  the 
defender's  statement  on  record  in  Articles  II.,  III.,  &c.,  and 
YII.  inclusive,  consisting  of  charters  and  sasines  connected 
by  services  from  1761  down  to  the  defender's  infeftment  in 
1797.  And  I  understand  the  pursuers  to  have  distinctly 
admitted  that  this  is  a  sufficient  title  for  prescription.  The 
single  point  of  controversy,  therefore,  is,  whether  the  defender 
has  shown  sufficient  possession  on  those  titles,  according  to  the 
terms  of  the  Statute  1617,  for  more  than  forty  years  preceding 
the  date  of  the  present  action  of  reduction. 

"  The  terms  of  the  Statute  are  very  clear  and  precise  ;  and 
.  whatever  may  be  the  result  in  any  particular  case,  it  is  always 
of  importance  to  keep  them  steadily  in  mind.  It  provides  that 
whosoever  his  Majesty's  li^es,  &c.,  their  predecessors  and 
authors,  have  bruiked  their  lands  and  other  heritages,  ^  by 
virtue  of  their  heritable  infeftments  made  to  them  by  his 
Majesty  or  others  their  superiors  and  authors,  for  the  space  of 
forty  years  continually  and  together,  following  and  ensuing  the 
date  of  their  said  infeftments,  and  that  peaceably,  without  any 
lawful  interruption  made  to  them  therein  during  the  said  space 
of  forty  years,  that  such  persons,  their  heirs  and  suocessors, 
shall  never  be  troubled,  pursued,  nor  inquieted  in  the  heritable 
right  and  property  of  their  said  lands  and  heritages  foresaid^ 
by  his  Majesty  or  others  their  superiors  and  authors,  their  heirs 
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and  successors,  nor  by  any  other  person  pretending  right  to  the  EAm  of  Firi:*i 
same  by  yirtue  of  prior  infeftments,  public  or  private,  nor  upon         v. 
no  other  ground,  reason,  or  argument  competent  of  law,  except     ^"'^^'*' 
for  falsehood,'  provided  they  produce  charter  and  sasine  pre-       ^®*^- 
ceding  the  entry  of  the  forty  years'  possession,  or  one  or  more 
sasines  standing  together  for  forty  years,  &c.     If  there  is  a 
clear  title,  according  to  the  terms  of  the  Statute,  and  such  pos- 
session as  the  Statute  describes,  the  right  is  secure  against 
every  challenge ;  and  however  plausible  the  show  of  a  superior 
tide  may  be,  it  would  be  an  unspeakable  mischief  to  disturb 
the  effect  of  the  law  in  this  respect 

**  But  the  possession  must  be — 1 .  For  forty  years  following 
the  date  of  the  infeftments,  which  is  interpreted  to  be  forty 
years  backwards  from  the  challenge,  if  posterior  to  the  date  of 
the  titles.  2.  It  must  be  continual — that  is,  according  to  the 
nature  of  the  right  3.  It  must  be  peaceable  ;  and,  4.  It  must 
be  '  without  any  lawful  interruption  made  to  them  therein 
during  the  forty  years/  It  is  necessarily  implied  in  these 
qualities  d^criptive  of  the  possession  necessary,  that  the  pos* 
lesaion  must  be  exclusive.  For,  it  could  not  be  either  posses- 
sion for  forty  years  at  all  of  the  disputed  subject,  or  continual, 
or  peaceable,  or  without  lawful  interruption,  if  during  the 
period,  or  during  any  part  of  it,  another  party  had  any  posses- 
aon  of  that  subject. 

^  The  defender  says  that  he  has  had  such  possession  at  least 
aince  1 796,  which,  if  proved,  would,  in  my  opinion,  be  suflScient 
to  establish  the  right     To  make  out  this  matter  of  fact,  he 
founds — 1.  On  the  decree  which  was  pronounced  in  1796  at 
his  instance,  as  successor,  finding  the  lands  to  be  in  non-entry, 
and  the  defender  to  have  right  to  enter  on  the  lands,  and  to 
draw  the  rents  as  long  as  they  should  continue  in  that  state. 
2.  On  the  fact,  that  in  the  process  of  ranking  and  sale  of  the 
estate  of  Dunbar,  in  whom  the  property  of  the  lands  stood,  the 
defender  made  a  claim  to  the  arrears  of  rent     3.  That  in  vir- 
tue of  a  judgment  by  the  Lord  President  Blair  as  arbiter,  he 
iras  actually  preferred  to  one-half  year's  rent ;  and,  4.  That 
after  some  delay  he  actually  obtained  payment  of  that  half- 
year's  rent     But  he  fiirther  says,  5.  That  Sinclair  of  Forsie, 
who  purchased  the  lands,  demanded  an  entry  from  the  defender 
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Earl  o»  PiFi'8  as  his  Superior,  and  that  in  consequence  of  that  demand  a 

TRU8TBI8  r  '  1  ^  ^ 

if,  charter  was  granted  in  1801,  on  which  Sinclair  was  infeft,  and 
^^^;^  that  on  that  title  the  possession  has  stood  ever  since.  It  was 
1849.  disturbed,  indeed,  by  a  summons  in  1841,  a  few  weeks  within 
forty  years  from  the  date  of  the  charter ;  which  summons, 
however,  was  found  to  be  incompetently  laid  in  regard  to  any 
interest  of  the  defender,  and  was  dismissed.  And  so  the  pre- 
sent summons,  not  having  been  raised  till  1845,  the  defender 
says  that  prescription  was  completely  run. 

"  The  plea  of  the  pursuers  is — 1.  That  the  possession  alleged 
was  not  possession  during  the  forty  years  from  1796  :  That 
the  decree  obtained  in  that  year  was  not  possession,  and  that 
there  was  not  any  other  possession  till  within  the  forty  years 
preceding  1841  ;  and  that  the  summons  in  that  year  was  suffi- 
cient, notwithstanding  the  defects  of  it  in  form,  to  interrupt  the 
currency  of  the  prescription.  But  then  the  pursuers  say,  2. 
That  such  possession  as  the  defender  had,  never  was  exclusive, 
in  respect  that  Lord  Fife  and  Sir  James  Duff  had  made  up  a 
title  by  charter  and  sasine  under  the  Crown  to  this  very  sub- 
ject, inter  alia ;  and  that  in  virtue  of  that  title  they  had  been 
enrolled  in  the  roll  of  freeholders,  Lord  Fife  in  liferent,  and  Sir 
James  Duff  in  fee,  in  which  right  they  continued-=-Lord  Fife 
till  he  became  a  British  Peer,  and  Sir  James  Duff  until  his 
death  in  1838  ;  and  further,  that  one  or  other  of  them  had,  in 
virtue  of  that  title,  voted  in  various  contested  elections  of  mem- 
bers of  Parliament  for  the  county  of  Banff. 

"  In  this  state  of  the  controverted  question  of  possession,  I 
think  that  it  is  rather  unfortunate  that  there  should  be  any 
matter  of  fact  not  perfectly  ascertained.  Yet  I  suspect  that  it 
is  so,  though  the  particular  point  in  which  it  occurs  may  not  be 
necessary  to  the  decision  of  this  cause. 

'^  Looking  back  to  the  first  plea  of  the  pursuers  against  the 
possession  alleged,  the  pursuers  insist  that  the  decree  pro- 
nounced in  1796,  which  declared  the  lands  to  be  in  non-entry, 
at  the  instance  of  Sir  J.  G.  Sinclair  as  superior,  cannot  be 
regarded  as  an  act  of  possession.  It  is  not  maintained  to  be 
res  judiccUa  on  the  merits  of  the  title.  But  the  defender  still 
says  that  it  was  an  act  of  possession,  or  a  judgment  which  gave 
him  possession  ;  while  the  pursuers  insist  that,  though  it  gave 
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him  a  right  to  possession,  it  <^nnot  be  taken  as  equivalent  Babl  ov  fm'n 
to  possession  itself    I  do  not  think  that  this  point  is  altogether         « 
free  from  doubt     For  it  might  reasonably  be  held,  that  the     ^|^|^J^"- 
demand  of  a  declarator  of  non-entry  was  a  demand  of  posses-       ^^^• 
sion  under  the  title,  and  that  the  decree  which  declared  in 
terras  of  that  demand  was  a  decree  vesting  that  possession, 
though  it  might  require  other  procedure  to  render  it  absolutely 
effectual.    I  only  mean,  however,  to  express  some  doubt  on 
this  question,  seeing  that  I  do  not  think  that,  in  any  view,  the 
case  depends  on  it. 

"  But  the  estate  of  the  vassal  Dunbar  having  been  brought 
to  judicial  sale,  the  defender  made  his  claim  for  the  rents  in 
the  process  of  ranking  and  sale.  Now,  the  fact  to  which  I  re- 
ferred as  not  fully  ascertained,  is  the  date  at  which  that  claim 
in  the  ranking  and  sale  was  made.  It  is  not  specifically  set 
forth  in  the  record.  An  objection  had  been  taken  in  the  pro- 
cess of  ranking  and  sale  against  the  property  being  included  in 
it;  and,  on  the  20th  February  1798,  after  the  decision  in  the 
declarator  of  non-entry  in  December  1796,  that  objection  was 
repelled,  reserving  the  defender's  right  to  the  superiority  thereof, 
as  accords.  And  the  record  bears,  that  '  the  defender,  as  the 
superior,  then  made  a  claim  for  the  non-entry  duties,'  &c.  I 
should  infer  from  this  statement,  that  the  decree  of  declarator 
had  been  extracted  before  the  20th  February  1798 — that  the 
defender  was  then  a  party  in  the  process  of  ranking  and  sale 
— and  that,  immediately  after  that  judgment  in  February  1798, 
he  made  his  claim  in  the  ranking  and  sale  for  the  non-entry 
duties.  Accordingly,  I  understood  the  Lord  Advocate  to  state 
distinctly,  that  the  decree  was  extracted  before  February  1798, 
and  that  the  claim  on  the  ranking  was  then  made. 

"  I  consider  this  to  be  a  point  of  importance.  For,  assuming 
that  the  defender,  holding  the  decree  of  declarator,  entered  his 
claim  in  the  ranking,  in  virtue  of  it,  in  1798,  it  appears  to  me 
that  that  must  be  regarded  as  a  positive  act  of  possession.  It 
was  all  that  he  could  do ;  for  he  could  not  get  the  rent  from 
Dunbar,  or  from  any  of  his  tenants,  while  the  estate  was  under 
ranking  and  sale.  He  claimed  it,  therefore,  in  that  process ; 
and  I  think  that  the  matter  ought  to  be  considered  as  if  he  had 
then  obtained  judgment  for  the  rent,  to  which  he  was  ultimately 
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Earl  of  fifk's  found  entitled.     The  delay  in  fixing  the  mere  amount  of  the 
V.         rent  due  to  him  cannot  alter  the  legal  effect  of  the  claim  aa  it 
SivoLAiE.     ^^  ultimately  settled,  for  during  that  delay  the  common  agent 
1849.       jjj  jt^g  ranking  must  be  held  to  hare  possessed  all  the  rents  for 
the  several  claimants  according  to  their  rights,  and  this  parti- 
cular half-year's  rent  for  the  defender.  Sir  John  Sinclair. 

*^  Then  it  farther  appears  that  the  defender  obtained  actual 
payment  of  the  half-year's  rent  awarded  to  him  by  the  deliver- 
ance of  Mr.  Blair,  as  arbiter,  as  confirmed  by  the  judgment  of 
the  Court. 

"  The  estate  having  been  in  the  meantime  sold  to  Sincl^r  of 
Forsie,  he  took  an  entry  from  the  defender  by  the  charter  in 
1801;  and  I  thought  that  there  was  no  question  that,  from 
that  time,  the  possession,  being  under  that  title,  must  be  con- 
sidered as  the  defender's  possession,  at  least  till  the  first  summons 
was  raised,  in  1841.  For  I  am  not  prepared  to  hold,  that  if 
Sinclair,  the  vassal,  died,  the  possession  of  his  heir-apparent 
was  not  of  the  same  character.  No  such  point  was  pleaded  to 
us,  and  I  am  not  prepared  to  go  on  it.  The  defender  was  not 
heard  on  it. 

"  How,  then,  would  the  case  stand  if  there  were  no  separate 
question  on  the  effect  of  the  enrolment  of  Lord  Fife  and  Sir 
James  Duff  ?  I  apprehend  that  the  prescriptive  right  would 
be  established.  For,  1.  Assuming  that  the  decree  in  1796  did 
not  constitute  possession,  I  think  that  the  claim  made  in  the 
ranking  and  sale  in  1798,  though  it  did  not  receive  effect  till 
some  time  after,  must  be  considered  as  a  positive  act  of  posses- 
sion. I  think  that  it  is  as  much  so  as  an  action  of  maills  and 
duties  would  be,  though  protracted,  before  decree,  by  the 
bankruptcy  of  the  party  or  otherwise.  But  there  was  no  in- 
terruption given  to  the  possession  so  established  till  the  first 
action  was  raised  in  1841,  before  which  time  the  prescriptive 
period  had  run.  Then,  2.  On  the  10th  March  1801  the  charter 
was  granted,  and  on  the  11th  March  1803  decree  was  given 
for  actual  payment  of  the  half-year's  rent  found  due  to  the 
defender. 

''  The  summons  in  1841  was  executed  on  the  day  of 

March  1841.     If  the  defender  had  legal  possession  in  1798, 
even  that  summons  could  not  stop  the  prescription.    But  even 
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if  it  were  otherwise,  and  if  the  case  shall  appear  to  depend  on  Babl  ov  Fife's 

the  effect  of  the  summons  in  1841,  as  an  interruption  of  the         «. 

prescription,  there  is  a  serious  question  involved  in  it.     For     ^"^^'*' 

though  it  was  once  said  that  a  summons  informal  or  incom-       ^^^* 

petent  in  itself  might  operate  as  an  inteiTuption  of  prescription, 

I  am  not  prepared  to  hold  that  doctrine.     The  summons  in 

question  was  held  to  be  incompetently  laid,  and  was  dismissed 

as  to  any  conclusions  against  the  defender,  on  that  ground,  by 

a  unanimous  judgment  of  this  Court.     But  if  that  summons 

was  not  effectual  to  stop  the  currency  of  prescription,  then  there 

was  no  interruption  of  it  until  the  summons  now  before  the 

Court,  which  was  dated  and  signeted  on  the  7th  October  1845, 

was  brought — before  which  time  prescription,  in  every  view, 

had  run. 

"  If,  therefore,  the  case  of  the  pursuers  rested  on  this  point, 
I  should  be  of  opinion  that  there  are  sufficient  grounds  for 
holding  that  the  Statute  must  take  effect  to  establish  the  exclu- 
sive title  in  the  defender. 

"  11.  There  is,  however,  undoubtedly  another  point,  which 
presents  a  very  serious  difficulty  in  the  defender's  plea  of  pre- 
scription. It  is  not  properly  a  statement  of  interruption,  but 
rather  a  plea,  that  granting  all  that  the  defender  says  other- 
wise, he  had  not  exclusive  possession  during  the  currency  of 
the  forty  years,  inasmuch  as,  during  the  greater  part  of  the 
time.  Lord  Fife  and  Sir  James  Duff  stood  enrolled  on  the  roll 
of  freeholders  on  this  very  superiority,  and  actually  voted  in 
various  contested  elections  for  the  county.  This  part  of  the 
case  appears  to  me  to  be  attended  with  considerable  difficulty. 

"  The  claim  of  enrolment  was  made  in  1779  by  Lord  Fife 
and  Sir  James  Duff.  The  Lord  Ordinary  says  in  his  note  that 
it  was  not  objected  to.  This  is  a  mistake.  Not  only  it  was 
objected  to,  and  objected  to  specially,  by  Sir  John  Gordon 
Sinclair,  but  the  freeholders  having  sustained  the  objection,  a 
complaint  against  that  judgment  was  brought  before  the  Court 
of  Session  under  the  Statute  then  in  force.  The  case  was  dis- 
cussed at  large ;  and  it  seems  to  have  depended  on  this  point, 
that  Sir  John  Sinclair  had  obtained  a  decree  of  tinsel  of  supe- 
riority, and  had  then  gone  to  the  Crown  and  obtained  a  charter 
for  infefUng  him  under  the  Crown  supplendo  vicesy  on  which  he 
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Earl  OF  Furl's  was  infeft.  But  it  was  argued  successfully,  that  the  Act  1474, 
«.  on  which  the  declarator  had  been  obtained,  only  inferred  a  loss 
tNCLAiB.  ^^  ^^^  non-entry  duties  during  the  Hfe  of  the  immediate  superior, 
1^^-  and  that,  in  other  respects,  he  continued  to  be  still  the  true 
superior.  The  case  is  very  shortly  reported  in  the  folio  Dic- 
tionary; but  there  is  a  full  report  of  it  in  Mr.  Robert  Bell's 
Treatise  on  Election  Law,  p.  84.  And  the  judgment  of  the 
Court  is  given  thus : — '  The  Court  were  of  opinion  that  the 
claimants  were  entitled  to  be  enrolled — thus  finding  that  the 
immediate  superior,  notwithstanding  the  declarator,  still  re- 
tained his  right  to  the  feu-dutics,  and  all  the  privileges  as 
Crown  vassal ;  and,  as  having  right  to  the  feu-duties,  he  was  to 
be  considered  as  fully  in  possession.'  Thus  it  was  held  that 
the  title  of  enrolment  was  good,  and  that  there  was  sufficient 
possession  to  sustain  it,  even  if  the  oath  of  trust  and  possession 
were  tendered. 

'^  Lord  Fife  and  Sir  James  Duff  having  been  thus  enrolled 
under  an  express  judgment  of  the  Court,  they  were  standing 
on  the  roll,  when  Sir  John  Sinclair  obtained  his  declarator  of 
non-entry  in  1796.  Lord  Fife  was  only  made  a  Peer  of  Great 
Britain  in  1827,  and  Sir  James  Duff  only  died  in  183 9, 

"  Now  the  question  which  must  be  resolved  is,  Whether, 
while  in  virtue  of  their  title,  Lord  Fife  and  Sir  James  were,  as 
superiors,  in  the  enjoyment  and  exercise  of  the  elective  franchise, 
it  can  be  held  that  Sir  John  Gordon  Sinclair  had,  on  the  facts 
already  adverted  to,  not  only  a  certain  possession  of  the  right 
of  superiority  under  his  own  separate  title,  but  an  exclusive 
possession?  There  is  some  difficulty  in  it;  but,  on  the  best 
consideration  I  can  give  to  the  point,  I  am  inclined  to  think, 
that  even  supposing  the  possession  to  have  been  otherwise 
sufficient  for  prescription,  it  cannot  be  stated  to  have  been 
exclusive. 

"  The  difficulty  in  the  point  which  occurs  to  me  is  this  : — 
In  the  discussion  on  the  question  of  enrolment,  the  claimants 
were  pressed  with  this  objection,  that  they  could  not  have 
taken  the  oath  of  trust  and  possession.  The  answer  which  was 
made  to  that  objection  was,  that  in  fact  they  had  sufficient 
possession,  notwithstanding  the  declarator  of  tinsel,  and  Sir 
John  Sinclair's  charter  and  infeflment,  having  still  right  to  the 
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feu-duties.     That  is  a  part  of  the  case  which  I  do  not  perfectly  B*»<»iWi 
understand,  because,  as  I  understand  the  titles  now,  it  is  stated         r. 
by  both  parties  to  be  a  blench-holding,  in  which  there  could  be       "*"•"*• 
no  feu-duties.     On  that  principle,  however,  the  Court  decided.        ^***- 
But  the  difficulty  here  is,  that  in  1796  Sir  John  Sinclair  ob- 
tained decree,  finding  him  to  be  superior,  and  declaring  the 
lands  to  be  in  non-entry,  and  Sir  John  to  have  right  to  the 
non-entry  duties.     Now,  supposing  that  the  judgment  of  the 
Court  was  perfectly  right  on  the  case  as  it  stood  in  1780,  and 
that  Lord  Fife  and  Sir  James  Buff  bad  sufficient  possession  to 
entitle  them  to  enrolment,  is  it  perfectly  clear,  that  after  decree 
of  declarator  of  non-entry  in  favour  of  Sir  John  Gordon  Sinclair, 
these  parties  could,  without  any  reduction  of  Sir  John's  titles, 
be  in  safety  to  take  the  oath  of  trust  and  possession  ?     I  think 
this  somewhat  doubtful ;  for,  by  decree  of  the  Court,  Sir  John 
Sinclair  stood  as  the  recognised  superior  in  the  lands ;   he 
claimed  and  obtained  payment  of  a  half-year's  rent  as  non- 
entry  duty ;  and,  in  1801,  he  granted  the  charter  to  Sinclair 
of  Forsie,  which  still  stands  unreduced ;  and,  in  granting  it, 
obtained  a  composition  for  the  entry. 

"  There  is,  however,  a  separate  point  connected  with  the 
question,  which  may,  perhaps,  in  some  measure,  obviate  the 
difficulty.  I  understand  this  to  be  a  blench-hoIding ;  and 
assuming  it  to  be  so,  it  is,  or  was,  a  ruled  point  in  the  old  elec- 
tion law,  that,  in  the  case  of  a  blench-holding,  tUe  investiture 
in  the  title  of  superiority  itself  was  sufficient  to  sustain  an  en- 
rolment, and  the  parties  so  enrolled  were  to  be  considered  as 
in  possession,  although,  by  the  nature  of  the  title,  there  was  no 
feu-duty,  or  other  return,  which  could  be  possessed.  So  the 
law  is  expressly  stated  both  by  Wight,  vol.  i.  p.  257,  and  by 
Bell,  451,  452.  Hence,  when  such  titles  of  superiority  came  to 
be  split  and  divided,  and  it  was  impossible  for  each  of  the  par- 
ties who  received  portions  of  it  to  have  possession  of  a  single 
indivisible  reddendo  of  a  rose  noble,  a  peacock's  feather,  &c.,  si 
pekUur  tanium,  still  the  divided  portions  were  held  to  give  to 
«ch  of  the  parties  holding  them  a  good  title  of  enrolment,  if 
the  valuation  were  sufficient,  and  to  justify  each  of  them  iu 
teking  the  oath  of  possession.  And  this  was  all  sanctioned  by 
the  House  of  Lords. 

VOL.  III.  2  C 
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Sarl  or  FiFii*8  "  In  this  view  of  the  matter,  the  difficulty  to  which  the  Lord 
T.  Ordinary  alludes  may  not  exist ;  and  still  Lord  Fife  and  Sir 
SiNCLAiB.  James  DuflF  may  have  stood  upon  the  roll,  and  voted  in  various 
1849.  elections.  And  then  the  only  objection  comes  to  be  rather  of 
a  fine  and  doubtful  nature — that  there  being  declarator  of  the 
defender's  title  as  superior,  and  a  warrant  for  entering  on  the 
lands,  and  that  title  having  been  exercised  in  the  way  to  which 
I  have  already  adverted,  must  it  be  held  that  there  was  still 
not  an  adverse  title  merely,  but  an  adverse  possession  by  the 
enrolment  still  standing  in  the  books  of  the  freeholders  ?  I 
have  not  any  doubt  that  a  legal  enrolment  as  a  freeholder  was 
an  act  of  possession,  supposing  it  to  be  validly  established,  in 
title  and  in  possession.  And  all  that  remains  is,  that  a  contrary 
adverse  title  had  been  constituted,  and  confirmed  by  declarator 
of  non-entry,  and  the  actual  levying  of  rent  under  that  decree, 
as  well  as  the  entering  of  a  vassal  in  the  lands,  and  receiving 
the  composition  ;  and  that  that  decree  stood  unreduced  during 
all  the  years  from  1796. 

"  We  are  not  now  so  familiar  with  this  branch  of  law  as  we 
formerly  were,  and  there  may  be  other  views  of  this  matter 
which  I  do  not  clearly  see.  But,  on  the  whole,  I  am  inclined 
to  think,  though  not  without  some  difficulty,  that  the  possession 
had  by  Sir  John  Gordon  Sinclair,  from  1796  downwards,  can- 
not be  considered  as  having  been  exclusive,  and  therefore  that 
the  title  to  exclude  by  a  prescriptive  right  has  not  been  made 
out  in  the  present  case." 

JxfDQuwn,  The  Court  then  pronounced  the  following  interlocutor : — 

*  "  Alter  the  interlocutor :  Find  that  the  defender,  Sir  John  Gor- 
don Sinclair,  has  not  produced  a  title  sufficient,  in  the  circunv- 
stances  of  the  case,  to  exclude  the  action  by  the  pursuers  o* 
the  titles  libelled  on,  as  vesting  them  in  the  right  of  superiority 
of  the  lands  of  Milltown  and  mill  of  Leurarie  :  Therefore,  au^  ^ 
in  respect  that  there  is  no  defence  on  the  merits,  reduce  tl 
titles  called  for,  and  produced  by  Sir  John  Gordon  Sinclair, 
vesting  the  superiority  of  the  said  lands  in  him,  but  in  so 
only  as  the  same  relate  to  the  superiority  of  the  said  land»  ^ 
and  find  and  declare,  in  terms  of  the  declaratory  conclusiot^ 
that  the  pursuers  have  the  only  good  and  undoubted  right  an^ 
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r. 
Sinclair. 
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title  to  the  snperiority  or  dominium  directum  of  the  said  lands  EiutL  or  Fin*i 
of  Milltown  and  mill  of  Leurarie,  and  that  the  defender  has  no  *"***** 
title,  and  has  had  no  possession  of  the  same,  that  can  compete 
with  the  right  and  title  of  the  pursuers,  and  that  the  pursuers, 
accordingly,  are  entitled  to  possess  the  said  subjects,  or  the 
superiority  or  dominium  directum  thereof,  and  to  uplift  and 
receive  all  the  duties,  casualties,  and  emoluments  thereto 
belonging  ;  and  prohibit  and  discharge  the  said  defender  from 
troubling  and  molesting  the  pursuers  in  the  peaceable  posses- 
sion thereof :  And  in  regard  to  the  defender,  Mr.  Sinclair  of 
Forsie,  Find  that  the  late  Mr.  Sinclair,  his  father,  was  war- 
ranted, in  the  circumstances,  in  taking  out  an  entry,  and  paying 
a  composition  for  the  same  to  the  said  Sir  John  Gordon  Sinclair, 
and  that  no  claim  can  lie  against  the  present  defender,  at  the 
instance  of  the  pursuers,  in  respect  of  the  judgment  now  pro- 
nounced in  their  favour  against  the  said  Sir  John  Gordon 
Sinclair ;  and,  therefore,  in  respect  of  the  consent  of  the  pur- 
suers, assoilzie  him  from  the  conclusion  of  reduction,  so  far  as 
directed  against  the  title  made  up  by  the  late  Mr.  Sinclair  of 
Forsie  ;  but  find  that  he  must  now  take  an  entry  from  the  said 
pursuers,  as  the  true  and  lawful  superiors  of  the  said  lands ; 
and  in  respect  of  the  above  finding  in  favour  of  the  said  defen- 
der, find  that  the  said  entry  must  bear  to  be  a  renewal  of  the 
title  granted  to  his  father,  and  must  proceed  specially  on  a 
recital  of  the  present  judgment  of  the  Court,  and  decern : 
Find  the  said  Mr.  Sinclair  of  Forsie  entitled  to  his  expenses 
from  the  pursuers ;  and  find  the  pursuers  not  entitled  to 
expenses  from  the  other  defender." 


1.  Where  a  reservation  in  favour 
of  a  superior  is  not  expressed  in 
the  original  investiture,  but  ap- 
pears for  the  first  time  in  a  renewal 
of  the  investiture,  and  where  there 
is  no  evidence  of  any  transaction 
between  the  superior  and  vassal  in 
rega^  to  the  reservation,  and 
"where  there  is  no  act  of  possession 
of  the  reserved  subject,  on  the  part 
tf  the  superior,  the  vassal  will  not 


be  held  to  have  lost  his  right  to 
the  subject  reserved,  although  the 
reservation  may  have  been  con- 
tained in  his  titles  for  upwards  of 
forty  years.  The  principle  of  this 
rule  is,  that  where  prescription  is 
not  applicable,  charters  by  pro- 
gress are  to  be  interpreted  agree- 
ably to  the  original  investiture, 
and  all  clauses  in  the  original 
charter  are  held  to  be  implied  in 
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charters  by  progress,  unless  there 
be  evidence  to  instruct  an  express 
alteration  consented  to  by  the  vas- 
sal. In  the  case  of  Graham  v. 
Duke  of  Hamilton,  January 
27,  1842,  the  pursuer  brought  a 
declarator  against  the  defender,  his 
superior,  for  the  purpose  of  having 
it  declared  that  he  had  the  sole 
right  to  the  coal  and  lime  within 
his  lands,  notwithstanding  a  re- 
servation of  them  in  favour  of  the 
superior  contained  in  the  pursuer's 
titles.  The  original  investiture  in 
1657  contained  no  reservation. 
In  1731  the  vassal  then  in  posses- 
sion disponed  the  lands  to  his  son, 
and  infeftment  followed  on  the 
disposition  in  his  favour.  On  the 
son's  death  a  charter  of  confirma- 
tion with  precept  of  clare  constat 
was  granted  to  the  grandson.  Im- 
mediately preceding  the  warrant 
for  infeftment,  a  clause  was  insert- 
ed, reserving  to  the  superior  the 
coal  and  limestone  within  the 
lands.  There  was  no  evidence  of 
any  transaction  having  taken  place 
between  the  superior  and  vassal, 
in  consideration  of  which  the  re- 
servation had  been  inserted.  The 
ground  of  the  action  of  reduction 
was,  that  the  reservation,  if  not 
inserted  per  incuriamy  must  have 
been  inserted  and  repeated  in  the 
subsequent  writs  obrepiione.  The 
defender  pleaded — That  the  pur- 
suer and  his  authors  had  held  the 
lands  for  upwards  of  forty  years, 
under  a  series  of  charters  and  sa- 
sines,  conferring  on  them  a  limited 
right  only,  and  that  it  was  incom- 
petent, by  reference  to  the  pre- 
vious titles,  to  go  back  and  explain 
away,  or  alter,  or  qualify,  the  in- 


vestiture secured  by  prescription, 
as  to  do  so  would  be  contrary  to 
the  very  principle  of  the  Statute 
1617,  the  object  of  which  was  to 
exclude  all  such  inquiries.  The 
Court  "  Found  that  the  defender 
had  no  right  to  the  coal  and  lime- 
stone within  the  bounds  of  the 
lands  in  question,  and  declared 
and  reduced  in  terms  of  the  con- 
clusions of  the  pursuer^s  sum- 
mons." 

2.   Lord  Cuninghame  in  a 
Note  observed,  "  It  is  true  that 
the  reservation  now  under  consi- 
deration has  been  inserted  in  suc- 
cessive charters,  taken  by  the  vas- 
sals for  a  period  now  extending 
back  for  sixty  years ;  and  if  these 
reservations  had  been  acted  on  by 
the  superior's  raising  coal  for  the 
years  of  prescription,  an  unchal- 
lengeable servitude  would  probably 
have  been  created.     But  when  no 
coal  has  been  wrought,  the  Lord 
Ordinary  doubts  if  there  be  any 
room  for  prescription  in  favour  of 
the  superior  adverse  to  the  ancient 
title  of  the  vassal.      For   if  the 
parties  found  solely  on  the  title- 
deeds,   without  any  overt  act  of 
possession  thereon,  then  the  vassal 
is  entitled  to  meet  the  reservation 
founded  on  by  the  noble  defender, 
by  the  prior  grants  in  his  (the 
vassal's)  favour,  confirmed  or  ho- 
mologated by  the  same  chartei* 
in  which  the  reservations  are  i^ 
serted.    These  not  only  confirm* 
the  original  grants,  but  stipulate 
for  the  same  feu-dnties  agreed  to 
be  given  for  the  lands,  includist 
the  minerals  and  other  pertinest^ 
attached  to  the  lands  feued.  Whe0 
the  error  or  inefficacy  of  any  clauae 
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in  a  charter  of  renewal  is  manifest 
on  the  face  of  the  title^  it  is  appre- 
hended that  it  is  never  too  late  for 
a  party  interested  to  object  to  it 
so  long  as  matters  are  entire  ;  and 
so  long  as  the  parties  have  not,  by 
some  visible  act  and  deed,  admitted 
possession  under  the  claim  for  the 
years  of  prescription.  In  all  ques- 
tions as  to  the  rights  of  parties,  the 
original  grant  must  be  the  regu- 
lating title.  Accordingly,  this  doc- 
trine seems  to  have  received  eflfect 
in  the  late  case  of  the  Duke  of 
Montrose  and  Bontine,  where  a 
feu-duty  stipulated  in  an  original 
feu-charter,  but  omitted  in  the 
later  charters  of  renewal  for  a 
period  exceeding  the  years  of  pre- 
scription, was  nevertheless  found 
due,  because  the  vassal  had  in  fact 
possessed  no  exemption,  but  had 
paid  or  accounted  for  the  feu- 
daties  to  a  comparatively  recent 
period  to  the  Duke  of  Montrose, 
as  assignee  of  the  Crown.  On  the 
same  principle,  as  the  noble  supe- 
rior here  has  had  no  possession 
adverse  to  the  original  grants  in 
favour  of  the  vassal's  predecessors, 
it  is  apprehended  that  the  right  of 
the  latter  to  the  minerals,  and  all 
other  pertinents  included  in  their 
ancient  feus,  is  still  entire."  At 
the  advising  Lord  Justice- 
Ci.ERK  Hope  observed, — "  There 
is  no  doubt  that  if  the  vassal  had, 
on  a  renewal  of  the  investiture  by 
resignation  for  a  new  grant,  taken 
bis  right  subject  to  the  reservation, 
and  se  taken  infeftment  under  the 
tuperior,  and  it  was  proved  that 
there  had  been  a  new  transaction, 
tlie  vassal  could  not  have  repu- 
<liited  the  reservation.    Bat  when 


there  is  no  evidence  of  a  new 
transaction  on  the  face  of  the  deed, 
or  by  acknowledgment  of  the  vas- 
sal, I  cannot  hold,  in  the  circum- 
stances, the  introduction  of  this 
clause  in  the  precept  of  clare  con- 
stat in  1778  to  be  the  proper  form 
in  which  such  reservation  should 
have  been  made;  and  therefore 
must  hold  that  it  was  inserted 
without  warrant.  I  am  of  opinion 
that  we  should  decern  in  terms  of 
the  conclusions  of  the  summons, 
and  repel  the  defences." 

3.  In  the  case  of  The  Duke 
OF  Montrose  r.  Bontine,  June 
20,  1840,  the  pursuer,  as  keeper 
of  the  Castle  of  Dumbarton,  claim- 
ed the  feu-duties  of  tlie  lands  of 
Cardross,  which  by  Statute  1584, 
cap.  8,  had  been  assigned  for  the 
keeping  of  that  Castle.  The  feu- 
duties  had  continued  to  be  paid  to 
the  pursuer  and  his  predecessors 
till  1810.  The  defender  pleaded 
— The  lands  are  held  blench  of 
the  Cro\yn,  under  a  charter  grant- 
ed in  1761.  As,  therefore,  the 
investiture  in  blench  was  esta- 
blished by  this  charter  and  the 
subsequent  titles,  the  previous  in- 
vestitures under  which  feu-duties 
were  payable  must  be  held  to  be 
extinguished.  The  pursuer's  right 
is  nothing  more  than  an  assigna- 
tion to  the  feu-duties,  and  no  feu- 
dal right  has  ever  been  inter- 
posed between  the  Crown  and  the 
Crown's  vassal.  The  pursuer 
PLEADED — The  charter  of  1761, 
founded  on  by  the  defender,  can- 
not be  pleaded  upon  as  a  ground  of 
immunity  in  the  face  of  the  pur- 
suer's titles,  and  the  continued  use 
of  payment  up  to  a  recent  date. 
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If  no  feu-duties  had  been  paid  for 
more  than  forty  years,  the  defend- 
er's authors  might  have  acquired  a 
prescriptive  right,but  the  continual 
payment  of  the  feu-duty  fortified 
the  right  of  the  Duke,  as  the  de- 
fender and  his  authors  thus  took 
no  benefit  from  their  charter  of 
immunity. 

4.  Lord  Jeffrey,  Ordinary, 
**  Found  that  there  were  no  feu- 
duties  in  existence  to  be  the  subject 
of  the  pursuer's  demand,  and  con- 
sequently no  termini  habiles  for  his 
insisting  in  the  present  process." 
The  pursuer  having  reclaimed,  the 
Court  "  Altered  the  interiocutor 
of  the  Lord   Ordinary,    and  de- 
cerned in  favour  of  the  pursuer." 
Lord    Justice-Clerk    Boyle 
observed, — "  The  omission  to  en- 
gross the  feu-duties  in  the  char- 
ters appears  to  have  been  held  to 
be  of  no  consequence  by  all  con- 
cerned, for  the  vassal  continued  as 
before  to  pay  his  feu-duties  regu- 
larly to  the  Crown  grantees,  and 
thus  the  burden  of  feu-duties  never 
could  be  worked  off.     I  have  no 
conception  but  that  this  was  a  mere 
omission,  and  not  with  any  view 
of  making   an   exemption.      For 
where  is  there  a  trace  of  the  lands, 
out  of  which  these  feu-duties  were 
exigible,  being  declared  exempted 
by  any  Crown  title  from  future 
liability  in  payment  of  feu-duties  ? 
I  can  see  no  principle  for  holding 
that    such   exemption    has    been 
established ;  and  keeping  in  view 
the  fact  of  payment  down  to  1810, 
there  can  be  no  pretence  for  say- 
ing that  the  right  has  been  lost  by 
the  negative  prescription  running 
in  favour  of  the  defender.  Looking 


then  to  the  pursuer's  long  series  of 
titles,  I  hold  it  to  be  our  duty  to 
alter  the  Lord  Ordinary's  interlo- 
cutor.    I  think  the  pursuer'^s  title 
impregnable."     Lord  Medwyn 
observed, — "  The  lands  formerly 
held    ward  were   unquestionably 
only  the  lands  of  Ardoch  Bontine, 
the  others  being  held  fen,  and  the 
Crown  vassal  acknowledged  thai 
the  conversion  of  the  taxed-ward 
into    a    blench-holding    did    not 
apply  to  the  lands  originally  held 
in  feu-farm,  and  that  be  was  not 
liberated  from  this  payment,  for 
he  continued  the  payment  to  the 
family  of  Montrose  down  to  the 
year  1810.     The  present  action 
was  raised  in  November  1837,  so 
that  there  is  no  ))rescription  against 
the  right.     A  vassal  must  always 
pay  some  duty  or  service  to  the 
superior;    and   if  nothing   is  ex- 
pressed, a  blench-holding  is  now 
presumed — ^formerly  it  was  wanL 
Where  no  other  tenure  was  speci- 
fied in  the  grant,  a  ward  holding, 
as  the  genuine  proper  feudal  hold- 
ing,  was   presumed,  in  so  much 
that  a  creditor  taking  landed  secu- 
rity for  his  loan  of  money  by  a 
right  of  annualrent,  according  to 
the  fashion  of  the  time,  became 
the  soldier  and  vassal  of  his  ow"^ 
debtor,   unless  he   took   care    ti-^ 
guard  against  it  by  the  stipalaticp^^ 
of  some  other  payment  or  servi 
But  if,  in  a  renewal  of  an  in 
ture,  a  charter  has  been  rene 
without  any  reddendo^  it  would 
presumed  this  was  through  ina 
vertence,  and  the  reddendo  of  th 
former  charter,  of  which  it  was 
renewal,  would  be  implied  in  ic^-r 
unless  it  was  expressly  dischargee^ 
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in  it.     It  is  a  well-known  rule  of 
law,  that,   to    use  the   words   of 
'    Erskine,  2,  3,  §  20,  *  Charters  by 
progress  are,  in  dubious  clauses,  to 
be   interpreted   agreeably  to   the 
original  one ;  and  all  clauses  in  the 
original  charter  are,  in  the  judg- 
ment of  law,  implied  in  charters 
by  progress,  if  there  be  no  express 
alteration.'    He  refers  to  Craig,  2, 
12,  §  9,  who  says — *  In  hac  reno- 
vatione  investiturse  hoc  prsecipue 
mente  tenendum  ut,  si  quid  diffi- 
cultatis  oriatur,  semper  ad  primam 
sit  recurrendum ;  ex  prim&  argu- 
menta  et  deeisiones  sumendas,  licet 
in  secund&  nihil  tale  reperiatur: 
nam  omnes  conditionesetqualitates 
primse  investiturse  censentur  in  ea 
repetitse,    et   posterior  secundum 
naturam  prioris  data  censetur  et 
secundum  earn  intelligenda,  licet 
posterior  priorem  declarare  videa- 
tur;'  and  then  he  says  that  this  is 
80  much  the  case,  that  if  there  be 
any  change  on  a  renewal  of  the 
investiture,  unless  this  be  expressly 
agreed  upon,  it  is  supposed  to  have 
been  '  'per  trrorem  et  subreptionem 
impetrataJ*    Now,  here  there  is  no 
express  alteration,  there  is  merely 
an  omission  of  any  feu-duty  for 
the  lands  held  in  feu-farm.     I  do 
not  think  the   Crown,   after  the 
feudalized  grant  of  the  feu-duties 
to  the  family  of  Montrose,  could 
have  discharged  them.     If  such  a 
discharge  would  not  have  bound  a 
singular  successor  of  the  superior- 
ity, I  think  it  would  not  bind  a 
flisponee  under  a   valid  onerous 
contract,  more  especially  in  such 
circumstances  as  occur  here,  where 
tlie  vassal  continued  to  pay  for 
about  eighty  years.    But,  be  this 


as  it  may,  there  is  no  discharge, 
no  alteration.  The  charter  appears 
with  a  reddendo  for  the  feu-lands 
omitted,  and  this  must  be  supplied 
from  the  prior  writs.  Hence,  I 
see  not  the  slightest  necessity  for 
a  reduction  of  the  vassaPs  titles. 
They  do  not  exclude  the  right  of 
the  feudal  proprietor  of  the  feu- 
duties,  which,  with  possession,  is 
sufficient  to  support  this  declarator 
of  his  right." 

5.  Lord  Moncreiff  dissented, 
and  observed, — "  I  am  of  opinion 
that   the   interlocutor   should   be 
adhered  to.    The  lands  of  Kirkton 
of  Cardross   have  been   held  by 
charter    and    sasine    for    nearly 
eiglity  years  by  a  blench-holding 
of  the  Crown,  subject,  of  course, 
by  these  titles,  to  no  feu-duty.     I 
hold  that,  with  such  a  progress,  it 
is  incompetent  to  look  back  into 
any  prior  titles.    The  charter  1761 
refers  to  the  charter  1707  for  the 
incorporation  of  the  lands  into  the 
barony  of  Ardocb,  and  the  conver- 
sion  of  the    holding    into   taxed 
ward.     But,  in  a  question  of  pre- 
scription, that    is   not  enough  to 
admit  any  qualification  of  the  title ; 
and  least  of  all  of  the  tenure,  by 
going  back  to  anterior  titles.   The 
Statute   1617   excludes  all   such 
inquiry.     So  it  is  an  estate  held 
blench  of  the  Crown,  by  titles  not 
challenged    by   reduction.      And 
the  basis  of  the   pursuer's  claim 
requires  that  it  shall  be  converted 
into  a  feu-holding,  subject  to  the 
burden  of  feu-duties,  on  an  assump- 
tion that  it  had  once  been  held 
feu,  contrary  to  the  standing  title 
by  charter  and  sasine   for  twice 
the  years  of  prescription.     This 
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seems  to  be  a  plea  very  dangerous 
to  the  law  of  prescription.  The 
general  rule  is,  that  you  cannot  go 
back  at  all,  or  inquire  what  was 
the  state  of  the  lands  before  the 
date  of  the  charter,  or  sasines 
standing  together,  which  form  the 
title  of  prescription.  And  to  say, 
that  if  there  be  the  slightest  refer- 
ence to  previous  titles,  as  there 
must  be  in  all  such  charters,  that 
will  entitle  a  party  to  go  back  and 
explain  away,  or  alter,  or  qualify 
the  investiture  secured  by  prescrip- 
tion, is  contrary  to  the  very  prin- 
ciple of  the  Statute,  which,  as  I 
have  always  understood  it,  was 
intended  and  was  effectual  to  shut 
out  all  such  inquiries.  Therefore 
it  seems  to  me  to  be  incompetent 
to  assume,  or  to  prove  by  any 
prior  titles,  that  the  lands  in  ques- 
tion ever  were  held  in  feu  under 
the  burden  of  feu- duties  to  any 
superior.  The  charter  and  succes- 
sive sasines,  fortified  by  prescrip- 
tion, establish  the  title  to  them  as 
held  in  free  blench.  The  Crown 
could  not  dispute  this,  or  maintain 
a  claim  to  feu-duties  for  a  moment ; 
and  yet  the  possession  founded  on 
is,  if  it  be  anything,  the  possession 
of  the  Crown'*s  donator,  and  no 
more.  The  only  objection  to  this 
prescriptive  title  is,  that  there  has 
not  been  forty  years'  possession 
free  of  the  burden  here  asserted. 
This  is  a  complete  fallacy.  There 
has  been  constant  possession  of  the 
lands  on  a  habile  title,  which  is 
free  of  all  burden.  That  is  what 
constitutes  the  prescriptive  right. 
The  statement  that  the  possessors 
did  for  a  time  pay  feunduty,  be- 
cause  it  was    asked,    is    wholly 


extraneous,  just  as  any  exaction 
personally   complied   with   might 
have  been.     The  possession  of  the 
lands  by  such  a -title,  excludes  the 
competency  of  stating  that  they 
were  ever  held  feu,  for  payment  of 
feu-duty  either  to  the  Crown  or  to 
any  grantee  of  the  Crown.     If 
there    be    an    extraneous    claim 
against  the  holder  of  such  lands, 
it  must  be  on  other  grounds  than 
the  assumption  of  a  feu-holdings 
which,  if  it  ever  existed,  mnst  be 
held  to  be  extinguished  by  positive 
prescription  on  the  existing  titles. 
It  could  only  rest  on  some  per- 
sonal responsibility  in  the  defender 
as  representing  some  parties,  who, 
by  their  acts,  had  made  themselves 
liable  for  annual  sums  of  money 
levied  under  that  name.    There  is 
no  pretence  for  making  such  a 
case  here.     It  was  said  that  the 
defender  or  his  author  paid  nothing 
for  the  change  of  the  holding  of 
reddendo.  How  does  that  appear  t 
How  can  it  be  known  ?    The  pre- 
sumption   is,    that    there   was  a 
transaction  with  the  Crown,   by 
which   the  reddendo    as   for   the 
whole  lands  was  so  settled.     But 
my  view  of  the  matter  is,  that 
there  is  no  competency  of  looking 
back  to  any  of  the  earlier  titleg^ 
the  prescribed  title  being  absoluti?-^ 
ly  free  from  any  such  burden.   I^ 
^ort,  the  title  by  which  alone  th^ 
defender  holds  his    lands    bein^ 
perfectly  clear,  there  is  no  privi^^ 
or  connexion  by  the  titles  betwee^ 
the  pursuer    and    the    defender^* 
And  therefore  it  is  impossible  tha:^ 
the  pursuer  can,  by  any  title  or" 
assignment  from  the  Crown,  th^ 
only  superior,   have  a   right 
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draw  fea-daties  from  these  blench 
luids,  which  the  Crown  itself 
conld  not  draw  in  virtue  of  any 
title  of  Buperioritji  vested  in  it." 

6.  Notwithstanding  the  decided 
opinion  of  Lord  Moncreiff  to  the 
contrary,  the  judgment  of  the 
Court  appears  to  be  well  founded. 
The  title  produced  by  the  defen- 
der was  certainly  a  habile  title  on 
which  to  have  prescribed  immunity 
from  payment  of  the  feu-duties 
claimed.  Two  elements,  however, 
are  required  to  constitute  a  pre- 
scriptive right.  There  must  not 
only  be  a  habile  title,  but  also  pos- 
session upon  that  title.    If,  there- 


fore, the  defender  and  his  authors 
had  ceased  to  pay  the  pursuer  and 
his  predecessors  the  feu-duties 
claimed,  his  possession  of  the 
lands  upon  his  blench  charter 
from  the  Crown  would  have  con- 
stituted a  prescriptive  riglit  in  his 
favour.  The  continued  payment 
of  the  feu-duties,  however,  not- 
withstanding the  blench-holding 
in  his  Crown-charter,  was  a  pos- 
session not  in  terms  of,  but  in  the 
face  of  his  charter.  An  important 
element  of  prescription  was  there- 
fore wantinj;,  payment  to  the 
Crown's  assignee  being  held  equi- 
valent to  payment  to  the  Crown. 


Poaaeision  of  the  Surface,  in  virtue  of  a  Title  to  the  Lands,  without 
continuous  working  of  the  Coal  beneath  it  for  forty  years, is  vot  suffi- 
cient to  prescribe  a  right  to  the  Coal,  in  competition  with  an  express 
reservation  of  tlie  Coal  in  a  prior  and  preferable  Infefiment. 


FORBES  V.  LIVIKGSTONB. 

Past  of  the  barony  of  Haining  was  fcued  out  by  tlie  Earls  Not.  29, 3827. 
of  Linlithgow  and  Callendar,  in  the  fifteenth  century,  to  the   Nabbatits. 
defender's  predecessors,  under  reservation  of  the  coal.     The^™*™"'*^ 
estates  of  the  Earls  of  Linlithgow  were  afterwards  forfeited  and 
sold  by  Parliainentary  Commissioners,  in  1720,  to  the  York 
Building  Company,  whose  right  was  afterwards  purchased  at  a 
judicial  sale  by  the  pursuer's  predecessor. 

On  the  forfeiture  of  the  estates  of  the  Earls  of  Linlithgow  in 
1715,  the  defender's  predecessors  applied  to  the  Barons  of 
Exchequer  for  a  Crown  charter  of  the  lands  held  by  him  as 
vaaaal  of  the  Earl.  In  1716  a  Crown  charter  was  accordingly 
granted  of  the  whole  lands  and  pertinents,  which  he  had  held 
as  vaasal  under  the  Earl,  and  containing  no  reservation  of  the 
coal,  and  on  this  charter  sasine  followed  in  1735. 
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Forbes  The  pursuer's  predecessors  never  attempted  to  work  the  coal 

LnriNQSTosB.  Under  the  defender's  land.  In  1756  the  coal  had  been  worked 
1327,  by  the  defender's  predecessors  to  a  trifling  extent  with  pick- 
axes, in  a  place  called  Tappuck.  These  workings,  soon  after 
their  commencement,  had  been  stopped  by  the  overflowing  of 
water.  In  1785  they  were  resumed,  and  were  carried  on  for 
three  years,  during  which  time  the  pursuer's  father  had  got 
coals  from  the  pits  for  the  supply  of  his  family.  About  the 
same  time  a  third  set  of  workings  were  commenced,  and  carried 
on,  with  short  intervals,  till  about  1796,  in  the  lands  of  Whiterig, 
which  had  been  originally  feued  out  separately  from  the  other 
parcels,  but  were  included  along  with  them  in  the  Crown  charter 
of  1 716.  The  predecessors  of  the  defender  had  also  been  in  use 
to  insert  in  the  leases  granted  by  them  a  reservation  of  their 
right  to  dig  coal. 

In  1809  mutual  actions  of  declarators  were  brought  by  the 
pursuer  and  defender,  for  the  purpose  of  having  the  right  to 
the  coal  determined.  In  defence  to  the  pursuer's  action  the 
defender  pleaded  a  prescriptive  title  to  exclude.  In  establish- 
ing this  title,  one  of  the  points  raised  was  the  sufliciency  of  the 
possession. 

amumkitfor      Pleaded  for  the  Pursuer. — The  acts  of  possession  proved 
DRsuER.        ^ere  not  so  continuous  in  their  character  as  to  create  a  pre- 
scriptive possession  under  the  Act  1617.    Besides,  the  possession 
proved  could  only  affect  the  particular  parcel  of  lands  under 
which  the  coal  was  wrought.     The  pursuer  being  infeft  in  the 
lands  of  Haining,  which  formed  part  of  a  single  barony,  with 
the  coal  specially  mentioned  in  his  titles,  his  possession  of  the 
surface  of  any  part  of  the  barony  was  in  law  an  adverse  posses- 
sion  of  the  whole,  including  the  coal,  excepting  the  very  parcel 
of  lands  to  which  the  working  related.     Farther,  the  working" 
of  the  coal  under  the  lands  of  Whiterig  could  not  be  founded  oa 
as  establishing  a  prescriptive  title  to  the  other  parcels,  seeing  it 
was  originally  a  distinct  and  separate  feu. 

ARauMurr  FOR      PLEADED  FOR  THE  DEFENDER. — The  acts  of  possession  were 

^""^^^       as  continuous  as  the  nature  of  the  subject  required,  and  had 

extended  over  a  period  of  more  than  forty  years  in  the  know- 
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ledge  of  the  pursuer's  predecessors,  without  any  attempt  at  in-      Poebw 
temiption  on  their  part.     All  the  parcels  of  land  excepting  Lnrncamn. 
Whiterig  were  obtained  from  the  Earls  of  Callendar  by  one      18277 
feu-right,  and  all,  including  Whiterig,  were  contained  in  the 
Crown  charter  of  1716.     Possession  of  the  coal  on  any  part 
was  possession  of  the  whole,  and  could  not  be  affected  by  the 
constructive  possession  of  the  pursuer's  ancestors  of  the  surface 
of  the  reserved  part  of  the  barony.     Although  the  parcel  of 
lands  called  Whiterig  was  obtained  originally  from  the  Earls  of 
Callendar  as  a  separate  feu,  by  being  included  with  the  others 
in  one  Crown  charter,  the  whole  parcels  formed  one  subject, 
and  the  possession  of  the  coal  under  Whiterig  must  be  con- 
sidered as  affecting  the  whole  subject. 

In  consequence  of  a  Remit  from  the  House  of  Lords,  the  {j^^^^-^ 

,    1      T     T  ,1  11^  T^  1    ..  mi     .     1      Not.  29, 1827. 

whole  Judges  were  consulted,  and  the  Court  r  ound,  "  That  the 
defender  has  not  proved  sufficient  possession,  by  working  coal 
either  in  the  lands  of  Tappuck  or  in  the  lands  of  Whiterig, 
to  establish  a  right  by  prescription  to  the  coal  in  either  of  these 
lands ;  and  further  find,  that  possession  of  the  coal  situated  in 
the  lands  of  Tappuck,  or  in  the  lands  of  Whiterig,  could  not 
support  a  prescriptive  right  to  the  coal  in  the  other  of  these 
lands  respectively." 

Lord  President  Hope,  Lords  Gillies,  Mackenzie,  Eldin,  and  opinions  of 
Medwyn.— "  It  is  now  to  be  inquired  into,  whether  Mr.  Living- J"' ^''''''^™ 
stone  has  proved  such  acts  of  possession  of  the  coal  as  are  suffi- 
cient to  support  a  right  to  the  subject  by  the  positive  prescription  ? 
And  here  it  is  first  to  be  considered.  Whether  the  possession  of 
the  coal  of  each  parcel  of  land  is  to  be  regarded  separately 
with  a  view  to  prescription  of  the  coal  of  that  parcel  only,  or  is 
the  possession  of  both  to  be  taken  together,  with  a  view  to 
prescribe  a  right  to  the  coal  in  both  parcels  as  one  whole  ? 

"It  appears  that  in  1647  a  feu-right  was  granted  to  Mr. 
Livingstone's  predecessor  of  the  lands  of  Nicoltoun,  Weitshot, 
Billhead,  Gilmeadowland,  and  Parkhall,  and  in  1681  another 
feu-right  was  granted  of  the  lands  of  Whiterig.  Though 
Jiow  included  in  the  same  charter,  they  are  still  granted  as 
^parate  and  distinct  subjects ;  first,  the  lands  of  Nicoltoun, 
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F0BBI8  &c.,  with  the  pertinents ;  then  are  interposed  the  lands  of 
LivniasTOOT.  Rowantreejards,  the  subject  of  another  feu-right  in  1713  ;  and 
1827.  then  follow  the  lands  of  Whiterig,  with  the  pertinents.  It  is 
true,  in  the  reddendo  these  lands  had  been  joined  together : 
*  Reddendo  pro  diet,  terris  de  Parkhall  et  aliis,  Rowantreeyards 
at  Whiterig,  unam  albam  plumam  apud  terminum  Pentecostes 
annuatim,  nomine  albaa  firmaa,  si  petatur  tan  turn.'  But  this  is 
of  no  consequence,  as  the  reddendo  is  altogether  elusory. 
Under  these  circumstances,  we  are  of  opinion  that  the  posses- 
sion of  the  coal  under  these  two  parcels  of  land  cannot  be 
thrown  together,  in  order  to  prescribe  a  right  to  the  coal  under 
each.  If  the  lands  had  still  been  conveyed  under  separate 
charters,  there  can  be  no  doubt  that  the  coal  within  each  charter 
could  have  been  prescribed  by  possession  of  that  portion  of  the 
coal  only  ;  and  we  do  not  think  the  including  of  both  grants  in 
one  deed  can  make  any  difference,  when  the  two  parcels  of 
lands  are  still  kept  separate  and  distinct,  each  being  conveyed 
with  its  own  pertinents.  It  still  remains  as  obvious  as  before, 
that  it  might  be  the  understanding  of  the  parties  that  the  coal 
was  conveyed  as  to  one,  while  there  might  be  just  the  opposite 
understanding  as  to  the  other ;  and  so  there  might  be  posses- 
sion of  the  coal  of  the  one  parcel  taken  and  allowed,  while 
possession  of  the  coal  of  the  other  was  neither  taken,  nor  de- 
sired to  be  taken,  nor  would  have  been  allowed  to  be  taken. 
If  that  be  true,  it  seems  impossible  to  say,  that  possession  of 
the  coal  of  one  parcel  only  of  the  lands  for  forty  years  would 
found  a  prescriptive  title  to  both ;  otherwise  it  must  be  held 
that  a  party  might  lose  the  coal  of  an  estate  which  he  was 
carefully  watching  to  prevent  any  workings  upon  it,  holding  his 
right  to  that  coal  to  be  clear,  because  he  allowed  the  coal  of 
another  estate  to  be  taken,  to  which  he  did  not  think  his  right 
to  be  clear,  and  this  merely  because,  though  separate  estates^ 
they  were  included  in  the  same  charter,  with  one  nominal 
reddendo  for  both.  It  is  no  doubt  true  that  there  may  be 
prescription  of  the  whole  coal  under  one  individual  estate,  by 
the  possession  of  a  part,  for  instance,  a  working  by  one  or  two 
pits  only.  This  arises  from  the  nature  of  the  subject,  which 
does  not  admit  of  full  occupation  of  the  whole  at  once,  as  the 
surface  of  the  ground  does  by  tillage  or  pasturage  ;  and  if  one 
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part  of  a  coa!  is  possessed,  there  can  be  no  reason  to  doubt  that      Foibm 
the   possessor  thereby  pretends   and   exercises   right  to  the  Lnmontm. 
whole, — the  whole  granted  by  the  same  words  as  one  subject,      "imtT 
and  the  right  to  all  and  every  part  being  identical  and  insepar- 
able.    But  this  cannot  apply  when  two  parcels  of  land  are 
granted  as  separate  subjects,  although  the  two  grants  be  in- 
cluded, for  convenience,  in  one  charter. 

"  After  all,  this  point  may  not  be  thought  very  material  in 
the  determination  of  the  present  case  ;  for,  even  taking  all  the 
{)OSsession  together  as  applicable  to  one  coal,  we  do  not  think 
that  it  amounts  to  sufficient  possession  to  support  a  right  to 
the  coal  by  the  positive  prescription.     There  is  a  failure  in  the 
continiiousness  of  the  possession,  which  is  necessary  for  pre- 
scription.    Here  we  must  not  regard  the  possession  of  the 
surface  of  the  land ;  for  when  coal  is  claimed  in  virtue  of  an 
infeftment  not   specially  conveying  the   coal,   but   the   lands 
generally,  without  any  reservation  of  the  coal,  in  competition 
with  an  express  reseryation  of  coal  in  prior,  and  in  themselves 
preferable  infeftments  in  favour  of  another  party,  the  possession 
founded  on  for  prescription  must  be  that  of  the  coal  itself. 
But  while  we,  on  the  one  hand,  disregard  the  possession  of  the 
surface,  on  the  other,  we  are  to  consider  the  nature  of  the  sub- 
ject, the  coal,  and  the  kind  of  possession  which  it  admits  of 
Possession  for  every  day  during  the  forty  years,  nor  even  for 
every  year,  cannot  be  required ;  but  there  nmst  be  such  a 
possession  by  working  the  coal,  as  must,  or  in  reason  ought,  to 
have  kept  up  in  both  parties  all  along  during  the  prescriptive 
period  the  impression  that  the  coal  was  in  the  possession  of  the 
party  pleading  prescription.     Now  we  cannot  hold  that  there 
^as  any  such  possession  here. 

"We  need  not  minutely  go  into  the  proof,  because,  unless 
the  workings  at  Tappuck  in  1785,  which  lasted  only  for  three 
years  after  coming  to  the  coal,  and  at  Whiterig  in  1787, 
^hich  continued  for  a  period  not  much  longer,  (after  which  in 
either  place  have  they  since  been  resumed,)  can  be  held  as 
<^iitinuations  of  the  first  workings  by  Mr.  Livingstone's  prede- 
ce^r  in  1756,  they  cannot  possibly  afford  a  ground  for 
possession,  such  as  would  be  necessary  for  a  prescriptive  right 
of  coaL     Any  workings  before  1756,  of  which  there  are  obscure 
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FoRBBfl      indications  in  the  proof,  must  be  laid  out  of  vieV,  as  it  is  not 
LiviHasTONi.  shewn  whose  operations  these  were,  and  whether  they  were 
1827.       not  workings  by  the  family  of  Callendar  under  their  reserved 
right.     As  to  the  workings   in   1756,   they  were   extremely 
trifling,  and  only  for  a  few  months,  and  not  resumed  for  twenty- 
nine  years   afterwards.     It  is  impossible,  we   think,  to  hold 
that,  during  so  long  an  interval,  the  effect  of  the  possession,  so 
very  transient  in  itself,  could  continue,  or  that  the  true  pro- 
prietor could   have   doubted,   during  the   latter  part  of  the 
period,  that  the  intruder  had  given  up  all  claim  to  the  coal,  and 
that  his  reserved  right  to  it  was  unchallenged  by  the  other. 
In  the  twenty-eighth  or  twenty-ninth  year  after  the  working 
ceased,  without  any  attempt  to  resume  it,  it  seems  impossible  to 
hold  that  the  true  proprietor  was  bound  to  consider  the  other 
party  as  in  possession  of  the  coal,  and  that  he  was  bound  to 
take  legal  measures  to  remove  him,  or  to  interrupt  prescription ; 
nor  if  such  had  been  instituted,  could  the  other  party  have  de- 
fended himself  as  being  entitled  to  a  .possessory  judgment. 
This,  we  think,  would  have  been  impossible.     The  interval  was 
80  long,  that  the  effect  of  the  short  possession  of  the  coal  by 
Mr.  Livingstone's  predecessor  had  ceased,  and  thus  there  was 
an  end  of  that  continuousness  of  possession  necessary  for  the 
positive  prescription.     It  is  said  that  the  resumption  of  posses- 
sion after  the  interval  must  draw  back  and  help  to  cover  this 
interval.     We  think  not,  and  that  the  interval  is  greatly  too 
long,  during  which  possession  ceased,  to  ascribe  any  such  effect 
to  it.     No  doubt,  if  the  interval  in  such  a  case  were  very  short, 
or  at  least  so  short  as  to  leave  it  doubtful  with  whom  the  pos- 
session should  be  understood  to  have  been,  the  after-possession, 
without  objection,  might  afford  evidence  of  what  was  the  under- 
standing of  the  parties  all  along,  and  the  effect  would  draw 
back ;  but  here,  after  so  long  an  interval,  the  after-working  can 
be  looked  on  only  as  a  new  assumption  of  possession,  the  effect 
of  the  former  in  the  question  of  possession  being  entirely  gone. 
If  so,  the  workings  for  the  few  years  in  1785  and  1787  are 
quite  insufficient  to  support  a  plea  of  prescriptive  possession,  in 
opposition  to  the  right  in  Mr.  Forbes  as  proprietor  of  the  barony 
of  Haining  to  the  coal  in  question." 
Lords  Balobay,  Meadowbank,  and  Newton. — "  We  are 
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quite  clear  that,  as  a  prescriptive  title  of  the  nature  of  that      fobbw 
founded  on  requires,  in  all  cases,  to  be  accompanied  with  actual,  LiviNonosi. 
fair,  and  open  possession,  continued,  uninterrupted,  and  undis-      "isztT 
turbed,  the  possession  which  is  here  proved  to  have  taken  place 
is  totally  insufficient  and  inadequate  to  support  that  founded 
on  by  the  defender.     But,  as  this  part  of  our  opinion  rests  on 
the  same  grounds  as  those  stated  by  the  other  Judges  who  are 
for  repelling  the  defences,  we  deem  it  unnecessary  to  enter  into 
that  part  of  the  case,  which  has  been  so  fully  stated  in  the 
judgment  delivered  by  them." 

At  the  Advising  Lord  Pitmilly  observed, — "  We  next  come  Opwionb. 
to  consider  if  there  be  sufficient  possession.  This  divides  into 
two  points.  1.  As  to  the  acts  on  Tappuck  and  Whiterig,  I  also 
agree,  that  they  can  only  affect  right  as  to  specific  lands  them- 
selves. Then,  2.  Whether  possession  as  to  Tappuck  having 
suffered  cessation  of  thirty  years  is  sufficient ;  and  I  am  satis- 
fied that  it  is  not  sufficient  even  as  to  Tappuck.  And  therefore, 
on  the  whole,  although  I  hold  Mr.  Livingstone  to  have  a  suffi- 
cient title,  yet  I  think  he  has  not  had  sufficient  possession." 

LoftD  Alloway. — "  The  precarious  and  uncertain  possession 
in  1765  could  not  make  a  ground  of  prescription,  unless  con- 
nected with  other  strong  acts.  No  doubt  there  was  a  strong 
act  in  1785,  but  that  will  not  do  unless  it  could  be  connected 
with  the  prior  acts,  and  I  agree  on  this  with  the  other  Judges." 

LoKD  Glenlee. — "  It  is  impossible  to  conjoin  the  old  posses- 
sion with  Mr.  Livingstone's  title ;  if  that  could  have  been  done, 
it  would  have  been  a  very  different  case,  and  that  was  the  case 
of  Lady  Mary  Lindesay  Craufurd.  But  as  I  cannot  do  that,  I 
conceive  that  there  is  no  sufficient  prescriptive  possession 
proved.  There  is  one  thing,  however,  in  the  opinion  of  the 
President,  &c.,  as  to  which  I  doubt,  viz.,  whether  the  possession 
in  the  case  of  Tappuck  would  not  affect  the  other  lands.  It  is 
quite  unnecessary  to  decide  this,  but  still  the  lands,  though 
separately  described,  being  in  the  same  charter  and  precept, 
and  having  one  reddendo^  I  incline  to  think,  makes  them  one 
tenement,  although  I  would  rather  be  understood  to  give  no 
opinion  on  that." 

Lord  Justick-Cleek  Boyle. — "  As  to  the  possession,  no 
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FoBBu  doubt  it  could  not  be  required  to  have  been  die  in  diem  for  the 
LiviHaiiTOHi.  forty  years,  but  it  must  be  that  regular,  continuous,  and  open 
1327.  possession,  which  shews  the  party  exercising  his  right  openly, 
so  as  to  lead  parties  entitled  to  object  to  challenge  it.  Now  the 
working  of  two  men  only  with  picks,  and  turning  out  a  few 
coals  for  a  short  time,  cannot  be  said  to  have  established  a 
colliery,  and  that  is  one  great  difference  from  the  cases  of  Lady 
Mary  Lindesay  Crauftird;  and  besides,  this  partial  working 
was  interrupted  by  thirty  years'  cessation,  and  therefore  is  not 
at'all  that  continuous  possession  necessary  to  establish  prescrip- 
tion, and  it  is  not  connected  in  any  way  with  any  previous 
workings.  I  have  come  also  to  be  of  opinion,  that  we  cannot 
hold  the  workings  in  Tappuck  to  assist  those  in  Whiterig.  I 
cannot  leave  out  of  sight  that  the  case  of  Whiterig  stands  on  a 
different  feu-contract  prior  to  the  application  for  the  benefit  of 
the  Clan  Act.  If  I  saw  evidence  that  the  same  field  of  coal 
and  pits,  though  on  different  lands,  had  been  worked,  I  might 
have  connected  them ;  but  as  it  stands  I  cannot.  I  am  satis- 
fied, however,  that,  whether  taking  them  together  or  separately, 
there  is  not  sufiicient  possession  to  support  the  title  of  prescrip- 
tion, which  does  exist  in  the  person  of  Mr.  Livingstone." 


A  single  act  of  Presentation  under  a  title  to  a  Patronage  is  not 
sufficient  to  constitute  prescriptive  possession, 

MACDONELL  v.  THE  DUKE  OP  GORDON. 

Feb.  26, 1828.      Thb  pursuer,  in  right  of  Campbell  of  Ardchattan,  claimed 
Nabrawvi.    *^®  patronage  of  the  church  of  Kilmainvaig,  in  virtue  of  a  grant 
8eetif/>ra,pageto  the  family  of  Ardchattan  from  James  VL  in  1602,  on  which 
infeftment  followed  in  1606. 

The  defender  claimed  right  to  the  same  patronage  in  virtue 
of  a  grant  from  James  VL  in  1618,  on  which  infeftment  fol- 
lowed in  1623. 

In  1775  the  Duke  of  Gordon  granted  a  presentation  in 
favour  of  Mr.  Ross,  which  was  sustained  by  the  Presbytery,  and 
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in  virtue  of  it  the  presentee 'was  settled  in  the  parish.    la  1788    MAOMmn 
his  Grace,  as  patron  and  titular  of  the  parish,  gave  in  a  scheme     nun  or 
of  locality,  in  a  process  of  augmentation  brought  by  the  Duke's     *^'"'^- 
presentee,  Mr.  Ross,  and  claimed  an  exemption  of  his  own       ^*^- 
teinds,  as  those  of  the   other  heritors  were  not  exhausted. 
Appearance  was  made  for  Campbell  of  Ardchattan,  who  asserted 
the  same  right,  and  also  for  the  Officers  of  State,  who  objected 
that  neither  party  had  produced  any  titles  to  the  patronage. 
The  Lord  Ordinary  ordained  the  Duke  and  Ardchattan  to  pro- 
duce their  respective  titles,  and  this  order  was  renewed  in  1 790. 
In  1791  a  loaility  was  lodged  by  the  Officers  of  State,  allocat- 
ing part  of  the  stipend  upon  the  Duke,  and  the  titles  of  both 
parties  were  then  produced.    The  locality,  with  consent  of  tlie 
Duke,  was  approved  of  as  an  interim  one,  until  the  disputes 
between  his  Grace  and  Ardchattan  should  be  settled,  hut  under 
a  protest  by  his  Grace  that  it  should  not  affect  his  right  of 
patronage. 

Two  other  augmentations  were  brought  by  Mr.  Ross, — one 
in  1799,  and  the  other  in  1813,  in  both  of  which  interim  locali- 
ties were  approved  of  under  the  same  circumstances,  and  under 
these  localities  both  parties  paid  stipend  Ukc  the  other  heritors. 
In  1822  Mr.  Eoss  died,  after  having  been  upwards  of  forty 
years  incumbent  of  the  parish,  in  virtue  of  the  presentation 
granted  by  the  Duke  in  his  favour  in  1775. 

In  consequence  of  different  presentations  having  been  grant- 
ed, the  one  by  the  pursuer,  and  the  other  by  the  defender, 
mntiial  actions  of  declarator  were  brought  for  the  purpose  of 
having  their  rights  determined.  In  defence  to  the  pursuer's 
action,  the  Duke,  in  virtue  of  his  Crowy  charter  of  1618,  and 
his  possession  under  it,  by  presenting  to  the  parish  in  1775, 
pleaded  a  prescriptive  title  to  exclude. 

Pleaded  fob  the  Pdbsubr. — In  order  to  acquire  a  prescrip-  AHo™iniT  k 
tive  right  there  must  be  a  continuous  possession.  In  this  case  """'■ 
the  only  act  of  possession  on  which  the  Duke  could  found  was 
that  of  the  presentation  of  Mr.  Eoss.  As  that  was  only  one 
act,  and  as  that  person,  from  the  moment  of  his  induction,  pos- 
sessed independently  of  any  right  held  by  the  Duke,  and  in 
virtue  of  the  ecclesiastical  law,  it  is  impossible  that  that  single 
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act  of  presentation  can  be  regarded  as  continuous  possession. 
Even  supposing  a  single  act  could  create  continuous  possession, 
still  the  possession  must  be  peaceable  and  uninterrupted ;  but 
it  had  been  interrupted  by  the  proceedings  in  the  localities, 
and  the  payments  made  by  the  Duke  under  the  schemes  of 
locality. 

Pleaded  for  the  Defender. — As  the  defender  has  an  ex 
facie  good  title,  it  is  effectual  to  found  a  plea  of  prescription, 
provided  he  has  had  the  possession  required  by  law.  The  only 
possession  which  was  requisite,  was  that  which  the  subject 
would  admit  of.  The  right  of  patronage  is  not  of  a  nature  to 
admit  of  actual  possession  de  momenta  in  momentum.  It  is 
sufficient,  therefore,  if  a  presentee,  who  has  derived  right  from 
the  party  claiming  the  patronage,  has  been  in  possession,  with- 
out interruption,  for  forty  years.  This  has  taken  place  in  this 
case.  There  has  been  no  interruption ;  because,  firsts  the  con- 
cessions in  the  localities  were  made  merely  with  a  view  to  the 
accommodation  of  the  clergyman,  and  not  as  admitting  the 
right  of  Glengarry ;  and,  second^  because  the  right  claimed  was 
that  of  titular,  and  not  of  patron,  which  are  essentially  distinct  ; 
and,  therefore,  in  so  far  as  regarded  the  enjoyment  of  the 
patronage,  there  has  not  been  the  slightest  interruption. 

A  hearing  in  presence  was  ordered  before  the  whole  Court. 


juDOMBNT.  The  Court,  in  the  action  at  the  instance  of  the  pursuer^ 

Feb.  26, 1828.   „  Decerned  in  terms  of  the  libel,''  and  in  that  at  the  instance 

of  the  Duke,  "  Sustained  the  defences." 


Opimioks. 


Lord  Justice-Clerk  Botlb. — "  The  title  to  the  patronage  in 
the  Duke  of  Gordon  is  clear.  It  is  equally  clear  that  he  exercised 
his  right ;  for  in  1775  he  presented  to  the  church  the  person 
who  remained  incumbent  for  a  period  of  forty-seven  years.  The 
question  then  is,  Whether  the  Duke  s  right  is  not  established  by 
the  positive  prescription  ?  Although  I  am  quite  sensible  of  th^ 
objections  that  have  been  taken  to  his  non-exercise  of  the 
other  rights  which  belong  to  the  patronage,  and  all  the  pi^ 
ceedings  which  took  place  in  the  different  localities,  yet  I  &^ 
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bound  to  consider  the  situation  in  which  the  Duke  of  Gordon  Macdonbll 
stood  in  regard  to  the  titularity.  He  was  patron,  but  he  was  Dukb  of 
not  titular.  Now  I  have  not  been  able  to  arrive  at  the  conclu- 
sion that  the  positive  prescription  does  not  apply  to  this  case, 
so  as  to  fortify  the  Duke  of  Gordon's  title.  We  have  here  the 
exercise  of  the  right  upon  an  undoubted  title.  Possession  under 
that  act  continued  for  a  period  of  forty-seven  years,  without  any 
interruption  to  disturb  the  Duke's  title.  There  was  no  process 
instituted — there  was  no  declarator  raised  by  Glengarry  or 
Ardchattan — there  was  nothing  done  by  the  adverse  party 
during  all  that  time;  and  therefore  I  think  we  cannot  give 
effect  to  the  doctrine  of  prescription,  if  we  do  not  sustain  the 
Duke's  title. 

"  I  do  not  know  what  number  of  presentations  or  other  cir- 
cumstances might  be  required  to  establish  a  prescriptive  posses- 
sion ;  but  in  this  case  there  was  no  attempt  on  the  part  of 
Glengarry  to  establish  his  right.     I  am  clearly  of  opinion  that 
Glengarry  was  perfectly  entitled  to  have  brought  a  declarator 
to  have  it  found  that  the  right  of  patronage  was  in  him,  which, 
if  he  succeeded,  would  have  been  an  effectual  establishment  of 
his  right,  and  an  effectual  intenniption  to  the  Duke  of  Gordon. 
But  he  did  not  take  any  such  step,  nor  did  anything  to  estab- 
Bsh  his  right ;  and  therefore  I  think  the  Duke  of  Gordon's  title 
is  now  fortified  by  the  positive  prescription." 

Lord  Glbnleb. — "  The  question  here  is.  Whether  there  has 
been  continuous  possession  ?    The  Statute  requires  two  or  more 
sasines  standing  together.     It  appears  to  me  impossible  that 
one  act  of  presentation  can  be  regarded  as  continuous  possession." 
Lord  Cbingletib. — "  A  right  of  patronage  is  an  anomalous 
rights  so  fer  at  least  as  the  right  of  presenting  goes.    When  it 
is  once  exercised,  and  after  the  incumbent  is  inducted,  there  is 
no  disturbing  him,  whatever  may  become  of  the  right  of  the 
patron.     It  is  like  the  right  of  the  champion  at  the  King's 
coronation.     After  a  person  has  appeared  in  that  character 
once,  and  there  should  be  no  coronation  again  for  forty  years, 
(as  was  the  case  on  the  last  coronation,)  could  the  champion 
pleads  from  his  having  done  it  once,  an  exclusion  of  any  inves- 
tigation into  the  rights  of  another  to  fill  that  ofiice  ? 
"^  So  in  the  case  of  an  incumbent,  he  cannot  be  disturbed 
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after  he  is  once  settled  there.  Even  in  the  case  of  disputed 
patronage  and  double  presentations,  if  one  has  been  inducted, 
and  the  right  should  afterwards  be  found  to  be  in  the  patron  of 
the  other,  the  only  eflFect  might  be  to  give  thai  other  the  right 
to  the  stipend  ;  but  if  the  one  that  was  inducted  chooses  not- 
withstanding to  possess,  he  is  entitled  to  do  so. 

^^  It  is  therefore  an  anomalous  right ;  and  it  is  difficult  to  say 
that  one  act  would  be  sufficient,  because  the  minister  lives 
above  forty  years-  There  must  be  continued  possession.  One 
single  act  is  not  continued  possessioli.  Now,  when  you  look  to 
the  case,  what  happens  ?  You  see  there  is  a  locality  brought, 
just  fourteen  years  after  the  presentation  is  given.  In  that  local- 
ity the  Duke  of  Gordon  appears  as  patron,  and  is  opposed  by 
Ardchattan.  The  Duke  of  Gordon  gives  in  a  locality,  and  this 
is  one  of  the  rights  which  belong  to  a  patron  ;  but  Ardchattan 
appears,  and  opposes  his  right  of  patronage.  Lord  Swinton 
ordained  both  parties  to  produce  their  titles,  in  order  that  the 
question  of  right  might  be  ascertained.  The  question  of  right 
might  have  been  tried  in  that  action.  The  question,  who  had 
a  right  to  give  in  the  locality,  would  have  tried  it ;  but  both 
parties  gave  in  to  each  other,  both  reserving  their  claims,  and 
allowed  the  minister  to  get  his  interim  locality.  This  is  done, 
and  the  interim  locality  goes  out.  The  same  thing  happened 
in  the  other  two  localities,  in  which  the  patronage  was  always 
disputed.  So  that  we  have  here  a  patronage  actually  disputed, 
and  the  right  called  in  question  in  a  solemn  and  regular  way  ; 
but  the  discussion  was  dispensed  with  at  the  time,  merely 
because  the  interest  of  the  clergyman  was  in  question,— but 
both  parties  reserving  to  themselves  to  fight  it  out  afterwards. 

"  Can  it  be  said  that  now,  when  you  have  a  solemn  action 
brought  to  try  that  question,  the  rights  of  the  one  party  are 
not  to  be  judged  of,  because  of  the  possession  of  the  other 
proceeding  upon  one  act,  and  the  right  actually  disputed! 
The  Duke  of  Gordon  had  an  opportunity  of  getting  his  right 
ascertained,  but  he  declined  doing  so,  and  only  reserved  his 
right.'^ 

Lord  CoR£HOUSE. — *'  1  consider  this  an  important  question 
as  it  affects  the  law  of  prescription,  and  I  am  not  aware  that  it 
has  hitherto  received  the  decision  of  the  Court.     It  is  desirable 
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that  we  should  be  able  to  refer  it  to  a  general  principle,  and  see 
how  that  principle  squares  with  the  authorities. 

^'  The  material  facts  established  by  evidence  are  these  : — 
There  was  a  complete  feudal  title  to  the  patronage  in  Ardchat- 
tan,  which  is  now  by  progress  in  Macdonell  of  Glengarry,  whose 
predecessors  had  previously  acquired  a  personal  right.  The 
Duke  of  Grordon  has  also  produced  a  grant,  but  posterior  to 
that  of  Ardchattan ;  consequently  Ardchattan's  was  originally 
preferable.  There  is  evidence  of  some  possession  on  the  part 
of  Ardchattan,  or  rather  his  personal  disponee  Glengarry,  before 
1750.  I  do  not  think  that  material.  Neither  Ardchattan  nor 
Glengarry  has  had  any  possession  since  that  period.  The  Duke 
of  Grordon  has  proved  one  decided  act  of  possession,  by  present- 
ing in  1775.  1  do  not  think  he  has  proved  any  other  act  of 
possession.  I  lay  out  of  view  the  proceedings  in  the  localities, 
because  they  relate  only  to  the  titularity,  which  may  be  ac- 
quired or  lost  independently  of  the  patronage ;  and  because 
Aey  never  amounted  to  possession,  but  only  to  a  claim  of  right 
pleaded,  but  not  admitted  or  acted  upon. 

"  What  is  the  legal  inference  deducible  from  these  facts  ?  It 
appears  to  me.  First,  That  the  Duke  of  Gordon  has  failed  to 
show  that  he  acquired  right  to  the  patronage  by  the  positive 
prescription  ; — Secondly^  That  Glengarry's  right  is  neither  lost, 
nor  capable  of  being  lost,  by  the  negative  prescription ;  and 
consequently  that  Glengarry's  right,  being  originally  prior  and 
preferable,  must  still  be  preferred. 

"  Has  the  Duke  of  Gordon  acquired  the  right  by  the  positive 

prescription;  that  is,  has  he,  in  terms  of  the  Statute  1617, 

possessed  this  patronage  forty  years  continually  and  together 

since  the  date  of  his  infeftment  1     I  think  he  has  not.     It  is 

evident  there  can   be  no  continued  natural  possession  of  a 

patronage ;  for  it  is  settled  law  that  the  patron  cannot  present 

himself  {Banktoriy  iL  32 ;  Connell  on  the  Law  of  Parishes,  v.  20.) 

He  cannot  therefore  enjoy  the  fruits,  or  do  the  duties  of  the 

office,  qua  patron.    It  is  equally  clear  that  there  can  be  no 

continued  civil  possession,  at  least  in  the  sense  contended  for 

by  the  Duke  of  Gordon — that  is,  through  the  presentee  ;  for  the 

right  of  the  presentee  is  independent  of  that  of  the  patron,  and 

would  subsist,  although  that  of  the  patron  were  reduced.   Wliat 
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then  does  constitute  continuous  possession  in  patronage?  I 
conceive  that  it  stands  on  the  same  footing  with  a  numerous 
class  of  rights  which,  from  their  nature,  can  be  exercised  only 
at  intervals — as  a  right  to  a  burial-place — to  carry  the  crown 
at  the  coronation — to  be  champion — the  royal  standard-bearer 
— the  royal  carver — and  so  forth ;  all  of  which  are  heritable 
rights,  capable  of  being  acquired  by  prescription.  It  is  proper 
to  mention,  that  I  lay  out  of  view,  in  the  case  of  patronage,  the 
right  of  disposing  of  vacant  stipends — of  having  a  seat  in  the 
church — and  certain  other  privileges  which  may  admit  of  con- 
stant possession,  because  they  are  only  incidental,  and  do  not 
exist  in  many  cases.  For  instance,  in  this  case  there  was  no 
vacant  stipend  for  fifty  years,  and  the  patron  has  no  seat  in  the 
church.  I  am  considering  patronage  as  confined  to  presenta- 
tion alone. 

^  To  constitute  possession  in  all  this  class  of  rights,  I  con- 
ceive there  must  be  two  or  more  acts,  with  a  distinct  interval 
between  them.     This  infers  continuance  of  possession  animo 
during  the  interval,  on  the  principle  probatis  extremis  prcBSU- 
muntur  media.     That  presumption  may  yield  to  a  contrary 
presumption ;  if  opportunities  occur  of  exercising  the  right 
during  the  interval,  and  are  neglected,  the  animus  is  supposed 
to  be  gone,  the  continuity  is  broken,  even  though  there  should 
be  no  competitor  to  interrupt.     Thus,  in  a  patronage,  if  one 
should  present  twice  at  the  distance  of  thirty  years,  his  posses- 
sion is  continued  animo  during  those  thirty  years  by  force  of 
the  presumption  prohaiis  extremis^  &c. ;  but  if  there  had  been 
a  vacancy  in  the  interval,  and  he  has  neglected  to  present, 
there  is  no  room  for  the  presumption.     This  seems  to  be  the 
import  of  Lord  Stair's  doctrine.     '  The  other  consideration  of 
prescription  is  as  it  establisheth  and  completeth  a  right  by 
forty  years'  possession  uninterrupted ;  and  being  so  propone^» 
the  possession  must  be  proved  to  have  been  so   long ;  a^^ 
although  it  be  not  proved  to  have  continued  every  quart>^^» 
month,  or  year,  yet  ordinary  possession  will  be  sufficient  ^ 
victoriam  causes,  albeit  it  be  proponed  in  the  terms  of  continu^ 
possession,  quia  probatis  extremis  prcBsumuntur  media.* — St3^' 
699.     He  touches  again  on  the  subject,  p.  734. 

''  I  am  aware  it  may  be  said,  that  to  constitute  prescripti<>^ 
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in  that  way,  the  acts  of  possession  ought  to  embrace  a  period 
of  forty  years ;  in  other  words,  that  the  extreme  points  must 
be  proved,  which  would  not  be  the  case,  if  one  were  to  present 
twice  only  at  the  interval  of  thirty  or  thirty-five  years.  But 
when  the  claimant  has  established  himself  in  a  state  of  continu- 
ous possession,  it  is  no  stretch  to  hold  that  that  state  remains 
until  it  be  changed  by  the  interruption  of  another  party,  or  by 
his  own  neglect.  This  is  very  diflFerent  from  holding,  that 
because  he  has  performed  one  momentary  act,  perhaps  through 
ignorance  or  inadvertency,  he  must,  on  that  account,  be  pre- 
sumed to  be  in  possession  animo  for  the  next  forty  years. 

"  By  granting  that  patronage  may  be  acquired  by  the  posi- 
tive prescription,  it  is  said  you  also   grant  that  it  may  be 
acquired  by  that  possession  which   the   nature  of  the   right 
admits,  and  that  in  this  case  there  was  no  opportunity  of  pre- 
senting or  exercising  any  other  unequivocal  act  of  patronage 
for  forty  yeaj^  after  the  presentation  of  1775.    The  fallacy  here 
is  obvious.    Patronage  is  a  prescriptible  right,  because,  in  the 
ordinary  case,  it  admits  of  a  proof  of  continuous  possession 
animo ;  but  it  does  not  follow,  that  in  every  case  the  lapse  of 
forty  years  from  the  date  of  the  grant  shall  complete  the  pre- 
scription.    There  may  be  no  opportunity  of  exercising  any  one 
act  during  that  period — nay,  for  fifty,  or  even  sixty  years.     It 
will  not  be  ntaintained  that  there  can  be  possession  of  a  patron- 
age without  the  performance  of  any  one  act  as  patron  ;  and  if 
the  want  of  possession  altogether  be  fatal  to  the  establishment 
of  the  prescriptive  right,  the  want  of  continuous  possession  is 
equally  &t^. 

"  The  literal  construction  of  the  Statute  1617  is  manifestly 
on  this  side  of  the  question  ;  but  it  is  the  fair  and  reasonable 
construction  also.  It  would  be  hard,  as  Erskine  remarks,  to 
Qrnke  a  single  act  of  negligence  forfeit  the  tnie  owner  of  his 
right.  It  may  never  have  come  to  his  ears — he  may  have 
been  out  of  the  country — he  may  have  taken  it  for  granted 
that  the  Presbytery  supplied  the  vacancy  jure  devoluto.  It  is 
true  that  the  positive  prescription  does  not  rest  on  the  presumed 
negligence  of  the  party  against  whom  it  is  pleaded.  Its  object 
is  to  secure  peaceable  possession  against  antiquated  and  for- 
gotten claims.     We  feel  it  a  hardship  that  a  person  should  be 
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turned  out  of  his  estate  after  being  connected  with  it,  and  after 
enjoying  it  so  long ;  although  another  had  originally  a  better 
title,  and  although  no  blame  is  imputable  to  him  for  omitting 
to  assert  that  title.  But  our  sympathy  cannot  extend  to  one 
whose  whole  connexion  with  the  estate,  and  whole  enjoyment 
of  it,  consist  of  a  solitary  and  momentary  act  performed  forty 
or  fifty  years  before.  The  application  of  the  positive  prescrip- 
tion to  that  case  would  be  repugnant  to  the  feelings  and  prin- 
ciples by  which  it  was  introduced  and  sanctioned  in  other 
cases. 

"  In  forming  this  opinion,  I  am  moved  by  the  authority  of 
our  institutional  writers,  which,  in  the  absence  of  decided 
cases,  is  the  safest  ground  on  which  we  can  proceed.  Lord 
Stair,  in  the  passages  which  I  have  quoted,  lays  down  the 
general  principle.  With  regard  to  the  particular  case  of 
patronage,  he  states  only  that  it  may  be  acquired  by  the  posi- 
tive prescription,  as  to  which  all  are  agreed.  In  the  next 
place.  Sir  George  Mackenzie  may  be  referred  to  as  an  autho- 
rity, and  who,  I  think,  has  been  too  little  attended  to  on  both 
sides  of  the  Bar.  He  is  not  treating  of  prescription,  but  of 
possession ;  but  possession  is  the  only  element  of  prescription 
with  which  we  have  any  connexion  at  present.  He  puts  the 
case  of  one  competitor  claiming  an  exclusive  right  of  patronage, 
and  another  competitor  or  competitors  claiming  a  joint  right ; 
and  the  question  he  puts  is.  What  shall  be  held  possession  of 
the  exclusive  right,  so  as  to  entitle  that  claimant  to  a  possessory 
judgment?  One  act  of  possession  is  evidently  not  enough; 
for  that  is  consistent  with  the  claim  of  his  competitor,  who  only 
demands  to  present  in  his  turn.  Suppose  there  are  two  conse- 
cutive acts — is  that  enough  ?  That  is  inconsistent  with  a  claim 
of  alternate  presentation  ;  because  it  is  one  act  of  possession  in 
the  character  of  exclusive  patron  ;  but  that  one  act  is  not  held 
continuous  possession,  so  as  to  entitle  the  claimant  to  a  posses- 
sory judgment.  There  must  be  two  acts  performed  in  that 
character  to  create  continuity ;  and  hence  the  doctrine  of  trina 
vice,  which  Sir  George  Mackenzie,  and  aft>erwards  Mr.  Forbes, 
lays  down  as  the  law  of  Scotland  in  a  competition  of  that 
nature — namely,  between  one  claiming  the  exclusive  right,  and 
the  other  the  alternate  right  of  presenting. 
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"  Mr.  Erakine,  the  last  and  beat  of  our  iDstitutional  writers, 
delivers  an  express  opinion  on  this  point,  which,  I  confess, 
would  be  decisive  with  me,  were  there  nothing  else  in  the  case. 
It  is  said  he  wrote  before  the  decision  in  the  House  of  Lords  in 
the  case  of  the  Earl  of  Home.     That  might  have  been  material, 
if  the  decision  had  been  inconsistent  with  what  Mr.  Erskine  has 
stated ;  but  his  opinion  is  exactly  the  same  with  that  of  the 
House  of  Lords — namely,  that  the  positive  prescription  does  ap- 
ply to  patronage ;  and  that  possession  is  proved  by  repeated  acts. 
"  BanktoQ  (2.  8.  92),  as  he  usually  does  in  cases  of  nicety, 
gives  both  opinions,  that  his  reader  may  choose  for  himself. 
In  this  instance,  indeed,  after  balancing  them,  he  throws  cer- 
tain texts  of  the  canon  law,  and  the  authority  of  one  Covarinus, 
into  the  scale,  in  favour  of  a  single  act  of  presentation.    The 
texts  of  the  canon  law,  which,  by  the  way,  are  misquoted  on 
the  margin  of  his  book,  do  not  support  the  opinion  for  which 
he  refers  to  them.    They  apply  to  the  case  of  the  negative  pre- 
scription.    If  the  Ordinary — that  is,  the  Bishop,  or  he  having 
the  exercise  of  the  Episcopal  function — which  in  Scotland  cor- 
responds to  the  Presbytery — has  presented,  and  forty  years 
elapsed  during  wluch  no  patron  makes  a  claim,  the  patron  ever 
after  is  barred  by  his  negligence ;  but  in  all  cases  of  competi- 
^n  for  a  patronage,  whether  between   laic  or  ecclesiastical 
palrons,  continuous  possession,  in  virtue  of  repeated  presenta- 
tions, is  necessary  by  the  canon  law  to  constitute  a  prescriptive 
right     I  refer  to  Benisart,  an  author  in  the  hands  of  every- 
body.  '  Patronage  is  acquired  by  prescription,  when  the  Ordin- 
tj  has  presented  freely  during  a  certain  period,  without  any 
presentation  being  lodged  by  a  patron.     On   this  you  will 
Kinai^,  that  laics  and  ecclesiastics  may  also  acquire  the  right 
of  patronage  by  possession ;  but,  with  regard  to  them,  it  is 
necessary  that  it  shall  endure  at  least  for  forty  years,  and  that 
in  this  interval  there  shall  have  been  several  presentations  and 
provisions.' 

"  Thus  Bankton,  the  only  one  of  our  law  writers  who  has 
eipressed  a  doubt  on  the  subject,  has  been  misled  by  mistaking 
the  import  of  the  canon  law.  On  these  grounds,  I  am  of 
opinion  that  the  Duke  of  Gordon  has  not  acquired  this  patron- 
age by  the  positive  prescription." 
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Lord  Balgray. — "  I  take  a  very  diflFerent  view  of  the  prin- 
ciples of  the  law  of  Scotland.  My  opinion  agrees  with  the 
opinion  that  was  first  delivered. 

"  This  is  the  interpretation  of  a  pure  feudal  right  created  by 
charter  and  sasine,  and  we  must  all  agree  in  opinion  that  the 
right  of  patronage  may  be  so  conveyed.  The  question  is, 
Whether  there  is  a  title,  and  whether  there  has  been  possession  ? 
It  all  turns  upon  the  positive  prescription.  When  I  look  at 
the  Act  1617,  and  the  manner  in  which  that  Act  has  been 
applied,  I  am  driven  to  the  necessity  of  inquiring,  what  was  the 
possession  which  was  in  the  view  of  that  Statute  ? 

"  The  question  is,  Whether  that  possession  arises  from  the 
case  of  a  presentation,  which  is  the  only  way  the  right  can  be 
exercised?  as  the  other  rights  belonging  to  the  patron  are 
mere  adventitious  rights,  and  are  quite  independent  of  the 
feudal  right  created  by  the  law  of  Scotland. 

'^  I  am  not  going  back  to  commentators  and  to  the  canon 
law ;  I  must  just  look  to  the  solid  principles  of  common 
sense. 

"  The  misfortune  here  is  this,  that  the  exercise  of  this  right 
depends  entirely  on  a  punctum  temporis.  Every  act  of  posses- 
sion depends  upon  a  punctum  temporis  of  itself,  and  it  would  in 
this  way  require  forty  presentations  to  create  the  right.  If  one 
act  of  presentation  will  not  do,  and  you  are  driven  from  that» 
how  many  acts  are  you  to  have  ?  Will  two  do  1  There  is  no 
principle  for  that.  All  that  this  would  do  would  be  merely  to 
create  a  presumption  of  continued  possession,  it  would  do  no 
more.  On  these  grounds,  I  cannot  see  that  you  can  adopt  any 
other  mode  than  holding  one  act  of  presentation,  followed  by 
forty  years'  possession  under  it,  suflBcient.  It  was  the  duty  of 
the  other  party  to  have  interrupted  the  possession,  and  it  was 
competent  for  him  to  do  so. 

'^  As  to  the  locahties  and  the  alleged  interruption  in  these 
processes,  these  were  for  a  very  diflFerent  purpose.  It  was  the 
titular  who  had  the  right ;  but  the  Duke  of  Grordon  was  not 
titular,  and  in  truth  had  no  right  to  interfere  ;  and,  therefore, 
in  waiving  his  right  in  these  localities,  he  in  fact  was  waiving 
nothing — he  waived  no  right  at  all. 

"  I  therefore  agree  with  the  opinion  first  delivered ;  and  if  you 
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adopt  any  otiier  rule,  you  adopt  a  most  arbitrary  one,  founded 
upon  the  canon  law/' 

Lord  Alloway. — "  I  entirely  agree  with  what  has  been  so 
well  said  by  Lord  Cbrehouse,  The  only  author  who  has  ex- 
pressed a  doubt  upon  this  subject  is  Lord  Bankton,  and  he  has 
referred  to  authorities ;  but  Lord  Corehouse  has  shewn  that 
Lord  Bankton  was  wrong,  and  that  he  was  mistaken  in  the  re- 
ferences which  he  made.  We  have  Stair,  the  most  profound  of 
all  our  institutional  writers,  as  well  as  other  authorities. 

"  In  many  feudal  rights  it  has  been  the  subject  of  contention, 
whether  possession  had  taken  place  on  them  or  not.     A  ques- 
tion of  this  kind  occurred  very  lately,  but  has  not  been  alluded 
to  in  these  papers.     In  the  case  of  Livingstone  v.  Forbes,  the 
question  was  this — In  the  first  place,  whether  prescriptive  pos- 
session could  take  place  where,  from  the  qticequidem  clause  in 
the  charter,  it  was  found  that  they  were  founding  on  a  title 
totally  null  ?   You  were  unanimous  that  the  plea  of  prescription 
did  apply,  but  you  considered  that  there  was  no  evidence  of 
continued  possession  in  terms  of  the  Act  of  Parliament.     In 
that  case  there  was  one  act  of  possession  by  the  working  of 
coal,  and  there  was  another  about  twenty  years  afterwards ; 
but,  notwithstanding  of  these  two  distinct  acts  of  possession, 
you  did  not  consider  that  sufficient  continued  possession. 

"  Is  it  possible,  when  you  so  determined  a  case  of  that  kind 
as  to  the  common  rights  of  property,  the  right  of  working  coal, 
^  you  can  hold  in  this  case  that  one  act  of  possession  is 
sufficient  ?  and  that  at  a  time  when  the  opposing  family  was  so 
nnfortunate,  as  that  the  estate  had  been  under  judicial  sale. 
Suppose  Glengarry  had  been  abroad,  and  in  the  mean  time  the 
presentation  had  gone  out,  and  the  presentee  inducted  :  Could 
you  say  that,  fix)m  this  single  act,  you  must  pronounce  a  judg- 
ment excluding  Glengarry's  right  ?  It  is  impossible  for  me  to 
conceive  that  one  single  act  not  followed  by  possession,  because 
there  could  be  no  possession,  can  be  held  sufficient  in  this  case. 
I  think  it  would  be  contrary  to  the  Act  of  Parliament,  and  to 
all  our  authorities/" 

Lord  Prssidekt  Hope. — "  In  the  opinion  which  I  have 
formed  on  this  case,  I  agree  with  Lord  Balgray.  I  think  that 
the  title  of  the  Duke  of  Gordon  is  fortified  by  the  positive  pre- 
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scription  ;  and,  notwithstanding  of  what  has  been  said  by  some 
of  your  Lordships,  I  am  also  of  opinion  that  Glengarry^s  right 
is  cut  oflF  by  the  negative  prescription.  There  is  here  an  un- 
questionable feudal  title.  Both  these  parties  had  the  right  of 
patronage  in  their  titles  fortified  by  sasine ;  so  that  the  whole 
question  turns  upon  possession. 

"  After  hearing  from  your  Lordships — what  is  undoubtedly 
the  case — ^that  you  must  apply  the  doctrine  of  prescription 
according  to  the  nature  of  the  tiling  to  be  possessed — ^that  you 
are  to  give  to  the  possession  the  weight  due  to  it,  considering 
the  nature  of  the  subject  to  be  possessed — ^I  say,  after  hearing 
this  doctrine  so  broadly  laid  down  by  your  Lordships,  I  was 
somewhat  surprised  that  that  doctrine  was  not  to  be  applied  to 
the  case  of  patronage.  The  possession  in  that  case,  as  has 
been  stated  by  Lord  Balgray,  is  a  possession  depending  upon  a 
punctum  temporis.  The  exercise  of  this  right  can  only  be 
occasional,  by  the  patron  enjoying  possession  by  the  presentee. 
Lord  Corehouse  has  said  that  there  can  be  no  natural  posses- 
sion in  the  case  of  patronage  ;  but  I  have  known  the  contrary. 
In  the  case  of  Mr.  Dalgleish  of  Scotscraig,  he  was  patron  of  a 
church  in  Fife,  and  he  presented  himself ;  so  that  if  there  came 
to  be  a  question  of  prescription,  how  could  you  separate  the 
possession  of  the  church  from  the  possession  of  the  estate? 
Could  you  draw  the  distinction  between  the  possession  of  the 
patronage  by  a  third  party,  and  the  incumbent  himself  ? 

''  But  what  sort  of  possession  in  many  cases  can  there  be  1 
Take  the  possession  of  a  liferenter  and  fiar.  My  estate  is  pos- 
sessed by  a  liferenter  for  forty  years,  during  all  which  time  I 
have  no  possession.  Natural  possession  I  have  none  ;  civil 
possession  I  have  none,  unless  my  possession  be  through  the 
liferenter.  But  the  law  holds  that  the  person  who  has  posses- 
sion under  me  has  my  possession.  In  the  case  of  patronage, 
how  can  there  be  possession  in  any  case  but  by  means  of  the 
presentee  ?  Is  the  right  in  my  title  to  depend  on  the  contin- 
gent right  of  third  parties  possessing  under  me,  over  which  I 
have  no  control  ?  One  man  possesses  by  his  presentee  for 
forty  years  ;  that  is  not  good ;  but  if  the  presentee  dies  in 
twenty  years,  and  the  patron  presents  again,  then  this  will 
establish  his  right.     Can  there  be  any  principle  for  saying  that 
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the  validity  of  feudal  rights  is  to  depend  on  such  contingencies  t 
How  would  this  do  in  the  case  of  superiority  1  I  have  certain 
lands  in  my  charter,  and  I  grant  a  feu-right.  My  vassal  pos- 
sesses  for  forty  years;  the  lands  are  in  my  title-deeds;  and 
will  my  title  be  worse  by  one  vassal  surviving  for  forty  years, 
than  if  the  vassal  had  been  charged  once  or  twice  during  that 
period  1  Lord  Glenlee  mentioned  that  the  Act  speaks  of  sasines, 
one  or  more,  standing  together,  and  that  this  implies  that  there 
must  be  more  than  one  sasine.  But  that  is  not  the  case. 
Where  there  are  more  sasines  than  one,  then  they  must  be 
standing  together.  If  there  is  any  intervening  sasine,  then  it 
will  cut  oflF  the  contiguity  of  possession.  But  where  there  is 
only  one  sasine  for  forty  years,  that  will  be  quite  sufficient 
The  meaning  of  the  Act  is,  that  if  there  be  more  than  one 
sasine,  then  they  must  be  immediately  following  one  another. 
If  I  have  a  sasine  upon  a  retour.  with  forty  years'  possession,  it 
is  sufficient. 

"  But  I  come  back  to  this,  that  if  you  are  to  apply  the  law  of 
patronage,  you  must  apply  it  according  to  the  nature  of  the 
right.     By  presenting,  I  have  done  all  that  I  could  do.     The 
presentee  is  in  my  possession,  only  in  virtue  of  my  right.     If  a 
chaUenge  is  brought  of  the  patron's  right,  even  within  forty 
years  of  the  presentation — if  the  presentee  is  inducted,  he  con- 
tinues in  possession.     A  man  may  be  presented  by  a  person 
vho  has  no  right  whatever  to  the  patronage ;  but  if  he  is  in- 
ducted by  the  Presbytery  you  cannot  turn  him  out.     This, 
however,  is  by  force  of  the  ecclesiastical  law,  which  is  quite 
separate  from  the  common  law  of  the  land.     But  it  is  said,  to 
what  purpose  could  the  other  party  have  brought  a  declarator 
for  having  his  right  ascertained  ?     That  would   have   been 
merely  for  the  purpose  of  interrupting.     I  agree  that,  where 
nothing  is  to  be  gained,  an  action  of  declarator  is  not  good. 
But  here  he  might  have  got  the  right  of  patronage  ascertained 
in  his  favour ;  and  when  the  next  vacancy  occurred,  having  the 
right  of  patronage,  he  might  immediately  present,  without  wait- 
ing for  a  competition,  or  keeping  the  parish  vacant  for  six  or 
eight  years,  as  has  been  done  in  this  case.     Therefore  a  great 
deal  was  to  be  done  by  a  declarator.^' 
Lord  Mackenzie. — "  The  opinion  I  entertain  in  this  case  is 
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precisely  the  same  as  that  which  has  been  expressed  by  Lord 
Corehouse.  On  one  point  I  should  perhaps  be  inclined  to  go  a 
little  further.  Suppose  there  were  two  acts  of  possession,  both 
within  a  short  period  of  each  other,  I  should  hesitate  in  admit- 
ting the  rule  as  laid  down  by  his  Lordship.  I  should  rather 
think  it  was  necessary  to  have  two  acts  of  possession — one  at 
the  termination,  or  after  the  termination,  of  the  forty  years.  I 
think  this  may  be  inferred  from  the  terms  of  the  Statute.  If  I 
could  suppose  that  the  possession  of  the  presentee  was  the 
possession  of  the  patron,  I  could  then  go  along  with  the  opinion 
expressed  by  your  Lordship ;  but,  not  being  able  to  adopt  that 
view  of  the  case,  I  cannot  come  to  that  conclusion.  I  think  it 
is  the  same  as  if  an  enemy  had  entered  the  country,  and  never 
allowed  the  incumbent  to  take  possession  at  all.  To  return  to 
the  question,  whether  one  act  of  possession  is  sufficient,  I  think 
it  stretches  to  its  greatest  length  when  we  say  that  the  right 
may  be  acquired  by  two  acts  of  possession ;  but  I  cannot  go 
further.'' 

Lord  Gillies. — "  The  difficulty  that  arises  here  is,  that  the 
possession  of  the  clergyman  is  not  the  possession  of  the  patron. 
In  the  case  of  a  superior  and  vassal  that  difficulty  does  not 
arise,  because  the  possession  of  the  vassal  is  the  possession  of 
the  superior ;  he  holds  his  rights  from  him,  and  is  dependent 
upon  him.  But  here  the  possession  of  the  incumbent  has  no- 
thing to  do  with  the  right  of  the  patron.  From  the  moment 
he  is  inducted,  he  is  independent  of  the  patron  altogether,  and 
might  continue  in  the  charge,  although  the  patron's  right  was 
set  aside.  I  do  not  think  the  case  of  Forbes  of  Callendar 
has  anything  to  do  with  the  present  question.  The  subject 
there  was  one  which  admitted  of  direct  and  continued  posses- 
sion. But  here  the  subject  does  not  admit  of  that  continued 
possession  ;  it  can  only  be  possessed  at  intervals.  When  I  saw 
it  stated  in  these  papers  that  one  act  of  possession  might  not  be 
sufficient,  but  that  two  acts  of  possession  might,  I  had  great 
difficulty  in  entertaining  such  a  doctrine,  because  I  could  not 
find  out  any  principle  for  it.  But  I  must  own  that  Lord  Core- 
house  has  pointed  out  a  principle  which  appears  to  me  to 
regulate  this  case.  What  the  Act  of  Parliament  requires,  is 
not  possession,  but  continued  possession.     But  if  there  can  be 
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two  acta  of  possession  exercised,  whatever  may  be  the  interval 
between  them,  then  jou  have  continued  poasession  ;  and  if  you 
have  once  contioued  poesession,  then  that  must  be  carried 
through  the  whole  period  till  the  right  is  challenged.  That  is 
the  short  view  I  take  of  this  case—that  one  act  of  possession  is 
not  sufficient  under  the  Act  of  Parliament.  His  Lordship  then 
pointed  out  the  distinction  between  the  case  where  there  was 
only  one  act  of  possession,  and  where  there  were  two  or  more 
acts  of  possession.  In  the  latter  case  you  have,  but  in  the 
former  you  have  not,  tho  continued  poasession  which  the  Act 
requires.  I  think  the  two  acts  are  just  as  good  as  twenty,  and 
I  do  not  think  it  is  of  any  consequence  what  the  length  of  the 
interval  between  these  acts  of  possession  may  be." 

LoBD  Mbadowbank, — "  I  concur  in  the  opinion  given  by 
Lord  Balgray." 

LoBD  Ceaiqie. — "  I  am  of  opinion  that  a  single  act  of  pre- 
Hentation  is  not  sufficient  to  cut  out  a  prior  right  of  patronage. 
In  such  a  case  as  the  present,  the  right  of  patronage  and  titu- 
tarity  form  one  and  the  same  estate.  It  is  necessary,  therefore, 
that  a  full,  continued,  and  uninterrupted  possession  of  the 
vhole,  as  far  as  possession  is  practicable,  should  be  proved. 
Bot  here  there  is  no  possession  whatever  following  on  either 
patronage  or  titularity,  except  the  single  act  of  presentation ; 
although,  even  as  to  the  patronage,  there  might  hare  been 
other  acts  of  possession  by  the  disposal  of  the  vacant  stipend, 
enjoying  a  seat  in  the  church,"  &c. 

Lord  Newton. — "  If  I  were  completely  satisfied  that  the 
possession  of  the  incumbent  was  not  the  possession  of  the 
patron,  I  should  have  difficulty  in  tliis  case.  But  I  think  the 
patron  may  be  said  to  possess  by  the  pi-esentee,  so  long  as  the 
right  of  the  patron  is  not  called  in  question.  Another  may 
hare  a  better  right ;  but  that  is  just  an  additional  ground  for 
inferring  possession,  if  that  party  does  not  come  forward  and 
claim  his  right.  If  a  challenge  is  brought  of  the  patron's 
right,  or  a  declarator  is  brought  for  having  it  found  that  the 
right  is  in  another,  then  the  possession  of  the  incumbent  may 
be  eaid  to  be  restricted  to  the  right  arising  from  his  induction. 
It  would  put  an  end  to  the  possession  which  the  patron  is 
entitled  to  claim  from  the  possession  of  the  incumbent ;  but 
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^'  I  do  not  think  it  is  of  any  consequence  as  to  what  took 
place  in  the  several  localities.  Everything  there  was  done  in 
the  character  of  titular,  and  all  that  was  waived  on  these  occa- 
sions was  what  regarded  the  rights  of  the  titular  alone.'' 


Possession  upon  a  Charter  of  Adjudication  for  forty  years  from  the 
expiry  of  ihe  legal  vests  an  absolute  right  of  property  in  the 
Adjudger,  without  a  declarator  of  the  expiry  of  ihe  legal. 

I.— GEDD  v.  BAKER. 

Deo.  6, 1740.  This  caso  is  given  in  Volume  I.  page  200. 


II.— CUTLER  V.  MIELLAN. 

Dec.  9, 1762.  This  casc  is  given  in  Volume  I.  page  204, 


III.— CAITCHEON  V.  RAMSAY. 


Jan.  22, 1791.  This  casc  is  given  in  Volume  III.  page  434. 


IV.— SPENCE  ^  BRUCE. 

Jan.  21, 1807.  This  casc  is  given  in  Volume  I.  page  206. 


v.— ROBERTSON  r.  THE  DUKE  OP  ATHOLE. 

May  10, 1816.  This  casc  is  given  in  Volume  I.  page  208. 
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Where  the  title  of  Prescriptitm  is  a  Charter  and  Saeine,  the  interme- 
diate poasesgion  of  heirs  on  apparency,  or  of  diejwnees  on  a  pergonal 
title,  is  reckoned  in  the  period  of  prescription. 

TBB  BARL  OF  MARCHMONT  v.  THE  EARL  OF  HOME. 

Is  1695  the  Earl  of  Marchmont  being  infeft  iu  the  lands  J"iy  28. 172J. 
and  barony  of  Greenlaw,  of  which  the  lands  of  Tenandry  were  Nabutive. 
a  part,  in  virtue  of  titles  derived  from  the  Earl  of  Home's  pre- 
decessors, raised  an  action  of  reduction,  improbation,  and 
declarator  of  property  of  the  said  lands,  against  Charles,  then 
Earl  of  Home,  and  at  that  time  in  possession  of  the  landj4. 
The  defender  produced  a  Crown  charter  containing  the  lands 
of  Tenandry,  obtained  by  James  Earl  of  Home  in  1638.  He 
also  produced  infeftment  on  the  said  charter,  also  the  retour  of 
Alexander  Earl  of  Home,  as  heir  to  the  said  James,  his  grand- 
bther,  iu  1707,  also  precept  and  sasine  on  the  retour;  and 
alleging  possession  on  that  title,  he  pleaded  a  title  to  ex- 
clude. 

Pleaded  for  the  Pursuer. — A  continued  course  of  unin-  arov!iie>t  ft.b 
temipted  infeftmeiits  from  the  death  of  Earl  James,  who  was 
infeil  in  163S,  might  be  admitted  to  supply  tlic  alleged  pre- 
scriptive possession.  From  the  death  of  Earl  James  until 
1^07,  however,  there  was  no  iufcftment  at  all  on  the  part  of 
liie  Earls  of  Home.  During  all  that  time  the  lands  have  been 
possessed  by  them  upon  the  sole  title  of  apparency.  Such  a 
possession  cannot  support  the  claim  of  acquisition  by  prescrip- 
tion, in  terms  of  the  Act  1617,  which  requires  consecutive 
sasines.  Acquisition  by  prescription  upon  an  iufeftment  pro- 
fwJing  upon  a  new  title  might  possibly  liavo  been  sustained. 
The  infeftment,  however,  founded  on  by  the  Earl  of  Home, 
proceeds  not  upon  any  new  right  to  the  lands  in  question,  but 
Upon  the  known  erroneous  mistake  of  continuing  in  new  retours 
find  charters  of  ancient  families,  the  whole  lands  in  which  their 
predecessors  had  been  infeft,  even  after  they  had  been  alienated 
'^  effectually  conveyed  to  third  parties. 

VOL.  m.  2  E 
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Eablof         Pleaded  for  the  Defender. — It  is  admitted  that  a  real 

e.         right  to  lands  cannot  be  extinguished  by  the  negative  pre- 

^HoMB.'     scription,  unless   these  be  an  acquisition  upon  the    positive 

"jz^      prescription  by  another  party.      This  plea,  however,  cannot 

arqcmbnt  fob  avail  the  pursuer,  for  the  defender  pleads  the  positive  prescrip- 

DiruiDMR.       ^j^j^^  ^p^j^  ^  connected  progress  of  infeftments,  from  the  year 

1638,  and  possession  proved  as  far  back  as  the  memory  of  man 
can  reach.  The  distinction  taken  by  the  pursuer  between  pos- 
jsession  on  infeftments  actually  taken,  and  on  apparency,  cannot 
be  maintained.  The  original  infeftment  in  1638,  together  with 
the  supervening  infeftment  in  1707,  exclude  any  such  dis- 
tinction. No  distinction  also  can  be  made  between  an  infeft- 
ment proceeding  on  a  new  title,  and  one  proceeding  on  the 
custom  of  continuing  in  new  charters  and  retours  of  ancient 
families  their  old  possessions,  after  they  had  been  alienated. 
The  Act  1617  makes  no  difference  as  to  this  point,  neither  is 
there  any  ground  for  distinction  where  the  possession  continues 
with  the  party  infeft  and  claiming  right  by  prescription.  The 
infeftment  1638,  with  which  the  defender  connects  a  progress 
of  infeftments  supported  by  possession,  was  a  new  and  singular 
title,  and  although  the  party  upon  whose  resignation  it  pro- 
ceeded, should  be  supposed  to  have  had  no  title  to  the  lands  in 
question,  yet  the  infeftment  being  supported  by  possession,  was 
a  good  title  by  prescription,  though  it  had  flowed  originally 
a  nan  habente. 

juooMnr.  The  Lords  Found,  "  That  prescription  runs  by  an  apparent 

July  28, 1724.  j^^j^'g  possession,  though  not  infeft,  if  their  predecessors  were 

infeft  by  virtue  of  a  charter.^' 
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Jan.  22, 1791.       In  1713  a  creditor  of  the  pursuers  grandfather  led  an  adju* 

Namultiyil    di<5ation  against  certain  lands  belonging  to  him,  and  having 

obtained  a  charter  of  adjudication,  he  in  the  same  year  wai 

infeft  and  entered  into  possession.     In  1732  the  adjudger, 

without  obtaining  a  decree  of  expiry  of  the  legal,  sold  the  lands 
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to  the  father  of  the  defender,  who  was  immediately  infeft  and    ciixcaioM 
took  possession.     On  his  father's  death  in  1751,  the  defender     RioisAT. 
entered  into  possession,  but  he  never  made  up  titles  as  heir  to      "i79i7 
his  father. 

In  1 764,  being  forty-one  years  after  the  expiry  of  the  legal, 
the  pursuer,  as  heir  to  his  grandfather,  brought  an  action  of 
reduction  of  the  title  upon  which  the  defender  held  the  sub- 
jects, on  the  ground,  that  before  the  expiry  of  the  legal,  the 
debt  due  to  the  adjudging  creditor  had  been  fully  paid  out  of 
the  rents. 

The  defender  pleaded  a  prescriptive  title  to  exclude. 

Plsaded  por  the  Pursuer. — The  benefit  of  the  Statute  aeoumibnt  ton 

-  w  .  1.  1  •••11  PUBSUIB. 

of  1617,  a  12,  mtroducmg  the  positive  prescription,  belongs 

only  to  Uiose  "  who,  along  with  their  predecessors  and  authors, 

have  bruiked  heretofore,  or  shall  happen  to  bruik  in  time  com- 

i^»  hy  themselves,   their  tenants,  and   others   having   their 

rights,  their  lands,  baronies,  annualrents,  and  other  heritages, 

by  virtue  of  their  heritable  infeftments,  made  to  them  by  his 

Majesty,  or  others,  their  superiors  or  authors,  for  the  space  of 

forty  years,  continually  and  together,  following  and  ensuing  the 

date  of  their  said  infeftments,  and  that  peaceably  and  without 

lairfiil  interruption,"  &c. 

In  a  subsequent  part  of  the  Statute,  a  distinction  is  made 
between  the  case  of  heirs  and  singular  successors,  as  to  the 
lature  of  the  documents  necessary  for  acquiring  landed  pro- 
perty by  prescription,  the  law  requiring  in  the  latter  a  formal 
Westiture   by  eharter  and   infeftment    preceding   the  forty 
years ;  whereas,  in  the  former,  it  is  sufficient  that  the  party 
pleading  prescription  shall  produce,  as  the  warrant  of  his  pos- 
session, '^  instruments  of  sasine,  one  or  more,  continued  and 
landing  together  for  the  space  of  forty  years,  either  proceeding 
ttpon  retours  or  precepts  of  clare  constats*    Still,  however,  it  is 
required  in  all  cases,  that  the  possession  shall  be  founded  on 
infeftment.     With  regard  to  feudal  rights,  this  is  no  less  essen- 
tial, than  possession  is  in  those  whidb  do  not  admit  of  sasine. 
Tins  is  the  opinion  of  Mr.  Erskine,  who  lays  it  down  that  "  pos- 
wasion  must,  by  the  Statute,  be  continued   throughout  the 
whole  course  of  prescription  upon  the  title  of  sasines,"  and  that 
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caitohioh    «« the  possession  of  an  heir,  before  he  has  completed  his  titles,  is 
RAsiiAT.      not  reckoned." 

TtqT.  To  entitle  the  heir  to  the  benefit  the  Statute  requires  not 

only  actual  infeftments,  but  also  that  those  infeftments  shall  be 
continued  and  connected  together  during  a  period  of  forty 
years,  for  without  this  the  presumption  of  an  original  right  of 
the  family  ceases,  or  at  least  is  by  no  means  so  strong  as  to 
make  it  reasonable,  that  those  who  have  nothing  else  to  shew 
should  be  put  on  an  equal  footing  with  persons  who  produce  a 
complete  and  full  title. 

argumkntpob      Pleaded  for  the  Defender. — In  the  first  part  of  the  Statute 
DEFJWDJiB.       ^£  1617,  the  Legislature  defines  the  nature  of  the  possession 

which  is  required  for  establishing  a  right  by  the  positive  pre- 
scription. And  if  it  had  gone  no  farther,  there  might  have 
been  some  reason  to  doubt,  whether  possession,  unaccompanied 
with  sasines,  could  be  reckoned  in  filling  up  the  statutory 
period.  But  in  the  following  part  of  the  Statute,  where  the 
nature  of  the  title  necessary  for  prescription  is  described,  the 
meaning  of  the  Legislature  is  quite  clear ;  nothing  more  being 
required  than  that  the  party  pleading  prescription  shall  pro- 
duce a  charter  of  the  lands,  with  an  instrument  of  sasine 
preceding  the  commencement  of  the  forty  years'  possession ;  or 
'^  where  there  is  no  charter  extant,  instruments  of  sasine,  one 
or  more,  continued  and  standing  together." 

The  Statute  respects  two  cases  very  difierent  in  themselves, 
and  which  must  be  distinguished.  The  first  is  the  case  of  persona 
whose  possession  flows  from  a  title  habile  in  its  own  nature  for 
conveying  the  property  of  land,  such  as  a  charter,  or  disposi^ 
tion,  with  infeftment     When  this  original  ground  and  autho- 
rity for  the  possession  is  shewn,  and  the  possession  has  been 
continued  for  forty  years,  whether  the  infeftments  have  heesi 
renewed  in  the  persons  of  all  the  possessors,  or  some  of  theoi 
have  possessed  under  apparency,  it  appears  to  be  established 
by  the  Statute  that  the  title  is  for  ever  unchallengeable. 

The  other  case  is  that  of  persons  who  have  no  such  original 
title  to  shew,  but  whose  possession  has  nevertheless  beeft 
attended  with  circumstances  which  plainly  indicate  thati 
although  the  title  be  not  now  forthcoming,  it  has  nevertheless 
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once  existed,  and  been  the  original  warrant  of  the  possession.    Caitci«oh 
This  is  the  case  which  frequently  occurs  of  heirs  succeeding     Ramsat. 
each  other  by  infeftments  on  retours  or  precepts  of  clare  can-      "vm. 
stat.     For  here,  be  the  series  ever  so  long,  still  there  is  no 
evidence  that  the  ancestor,  with  whom  they  connect  themselves, 
had  himself  a  title  fit  in  its  own  nature  for  vesting  the  property 
in  him ;  and,  according  to  the  notions  on  which  the  doctrine  of 
prescription  appears  to  have  been  founded,  such  a  title  was  an 
essential  requisite.     Nevertheless,  in  a  case  like  this,  there  is 
every  reasonable  presumption  that  the  possession  of  the  estate 
has  at  first  been  derived  to  the  family  from  such  a  title  ;  and 
it  was  most  fair  and  equitable  that  the  series  of  their  infefl- 
ments  should  be  put  by  the  Legislature  on  a  level  with  the 
actual  production  of  this  original  title. 

The  Statute  accordingly  provides,  that  where  no  charter  and 
infeftment  preceding  the  possession,  and  on  which  it  is  founded, 
can  be  produced,  yet  if  a  series  of  sasines,  proceeding  on  retours 
or  precepts  of  clare  constat,  continued  and  connected  together 
for  forty  years,  shall  be  produced,  this,  too,  shall  be  a  good  title 
of  prescription. 

In  the  former  case,  there  is  no  doubt  that  a  title  exists  habile 
iu  its  own  nature  for  conveying  the  property,  and  all  that  is 
done  is  to  enact  that  the  actual  possession  and  use  of  that  title, 
for  forty  years,  shall  supply  any  defect  which  otherwise  miglit 
be  in  it,  as  flowing  a  non  vero  domino,  or  the  like.  In  the 
latter  case,  again,  sasines  on  retours  or  precepts  of  clare  constat, 
continued  and  connected  together  during  a  period  of  forty 
years,  is  equivalent  to  production  of  original  right  by  charter 
^d  sasine. 

In  the  case  of  a  singular  title  an  infeftment  is  with  propriety 

required  at  the  commencement  of  the  prescription,  it  being 

Necessary  to  shew  clearly  that  the  party  intended  to  hold  the 

SQbject  as  his  own  ;  but  after  he  has  in  this  manner  published 

what  his  purpose  is,  no  reason  can  be  given  why  the  possession 

of  his  heir,  which  can  only  be  ascribed  to  the  same  title,  should 

not  have  the  same  effect  as  if  he  himself  had  survived  the 

whole  space  of  forty  years.     The  right  of  possessing  the  land 

estate  held  by  the  ancestor,  which  is  one  of  the  privileges  of 

apparency,  would  otherwise  be  a  snare  to  those  in  whose  favour 
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it  was  introduced.  Indeed  it  does  not  appear  why  the  apparent 
heir  may  not  at  any  time,  by  service,  remove  such  an  objection 
as  the  present ;  the  rule,  quod  pendente  lite  nil  innovandum^ 
being  applicable  only  to  rights  acquired  during  the  litigation 
from  third  parties,  and  not  to  anything  which  one  of  the 
litigants  may  do,  by  exercising  powers  that  are  solely  vested  in 
himself. 


J^'ooifraj-  ,        The  Court  "  Sustained  the  defences.'^ 

Jan.  22, 1791. 

OwKioire.  Lord  Justice-Clerk  M'Quben  observed^ — "  The  defender 
Loid  Swmton's  has  a  good  right  on  the  positive  prescription.  There  was  a 
sesnon  Papers  charter,  and  a  sasine,  and  possession  for  a  certain  number  of 
years.  The  same  possession  was  continued  by  the  apparent 
heir,  and  thereby  the  forty  years  were  completed.  This  is  a 
good  title  for  prescription.  Mr.  Erskine  has  mistaken  this 
matter." 

Lord  President  Campbell. — "I  am  clearly  of  the  same 
opinion.  An  apparent  heir  possessing  on  his  predecessor's 
charter  and  sasine,  possesses  on  a  good  prescriptive  titW 


1.  In  the  case  of  Lady  Mary 
Lindsay  CRAWFURDr.  Durham, 
June  2,  1826,  the  pursuer  being 
infeft  in  a  right  of  coal  within  the 
lands  of  Reddaimey,  which  were 
conveyed  to  John  Earl  of  Craw- 
furd  and  Lindsay,  by  a  Crown 
charter  in  1648,  raised  an  action 
of  declarator  against  the  defender 
to  have  her  right  declared.  The 
defender  product  a  Crown  char- 
ter granted  in  1739  in  favour  of 
James  Henderson,  who  was  suc- 
ceeded by  his  nephew  Sir  Robert, 
who  made  up  titles,  and  was  infeft 
in  the  coal  in  question  in  1765. 
Sir  Robert  was  succeeded  by  his 
son  Sir  John,  who  never  made  up 


feudal  titles  to  the  coal,  but  sold 
it  in  1782,  by  missive  of  sale,  to 
the  late  Mr.  Durham,  the  father 
of  the  defender.  In  defence  the 
defender  alleged  prescriptive  pes* 
session  on  the  titles  made  up  bjr 
Sir  Robert  Henderson. 

2.  Lord  Crtnoletie,  Ordi- 
nary,  pronounced  an  interlocutor 
allowing  a  proof.  The  pursuer 
reclaimed,  on  the  ground  Uiat  the 
defender  had  made  up  no  feudal 
title,  but  that  his  title  rested  solely 
on  the  missive  of  sale  of  178^ 
granted  by  Sir  John  Henderson, 
who  had  not  made  up  titles  in  his 
own  person,  and  that  therefore  the 
alleged  possession  by  the  defender 
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and  his  father  was  not  possession 
following  on  a  sasine.     The  Court 
appointed  the  defender  to  conde- 
scend on  the  manner  in  which  he 
proposed  to  make  up  a  feudal  title 
to  the  coal  in  question.    He  ac- 
cordingly gave  in  a  condescen- 
dence^  stating  that  he  could  com- 
plete his  title  by  means  of  a  charge 
against  Sir  John  Henderson^s  heir, 
followed    by   an   adjudication    in 
implement.    Thereupon  the  Court 
remitted  to  the  Lord  Ordinary  to 
sist  process  till  a  title  should  be 
made  up,  and  when  this  was  ef- 
fected in  the  way  proposed,  his 
Lordship  allowed  the  proof,  which 
had  been  previously  taken  to  lie 
in  retentisy  to  be  opened.     Li  this 
case  the  defender's  title  to  exclude 
was  peculiar,  in  respect  that  it  was 
a  mere  missive  of  sale  from  a  for- 
mer heir  under  the  original  charter 
possessing  on  apparency.    If,  how- 
ever, the  defender's  title  had  been 
1  conveyance  from   the   original 
grantee  under  the  charter,  or  from 
his  heir  being   infeft,  it  may  be 
'l<mbted  whether  the  Court  would 
luive  thought  it  necessary  to  have 
onlained  the  defender  to  complete 
Ins  title.      Notwithstanding    the 
peculiar  nature  of  his  title,  Lord 
Cringletie  was  of  opinion  that  it 
^u  unnecessary  that  it  should  be 
completed.    In  the  Note  to  his  in- 
terlocutor   allowing  a  proof,   he 
observed, — "  The  point  of  right  in 
tins  case  appears  to  the  Lord  Or- 
dioaiy  to  turn  on  the  possession 
iij  General  Durham  and  his  au- 
thors; for  from  what  is  proved  the 
possession  commenced  on  charter 
uid  sasine,  which  is  enough." 
3.  In  the  Faculty  Beport  of  the 


case,  the  Opinion  of  the  Court  is 
stated  as  follows : — "  The  Court 
were  of  opinion,  that  a  singular 
successor,  though  uninfeft,  was 
entitled  to  plead  the  positive  pre- 
scription if  he  could  connect  with 
an  infeftment,  but  as  there  ap- 
peared to  be  some  difficulty  as  to 
the  mode  of  the  defender  connect- 
ing himself  with  the  infeftment  in 
favour  of  Sir  Robert  Henderson, 
as  Sir  John  had  never  been  infeft, 
and  his  daughter  and  representa- 
tive reftised  to  make  up  titles,  the 
Court  first  appointed  the  defender 
to  give  in  a  condescendence  stating 
the  way  and  manner  in  which  he 
proposed  to  make  up  a  feudal  title 
to  the  coal,  connecting  himself 
with  the  title  in  the  person  of  Sir 
Robert  Henderson,  who  was  last 
infeft  therein,  and  then  sisted 
process  till  he  should  make  up  a 
habile  title  to  the  coal  in  question." 
It  is,  however,  a  matter  of  no  mo- 
ment whether  a  party  pleading  a 
prescriptive  title  to  exclude  is 
bound  first  to  complete  his  title 
by  taking  infeftment,  as  that  may 
be  done  in  cursu  of  the  action. 
The  important  point  is,  that  the 
prior  possession  of  heirs  on  ajipar- 
ency,  or  of  disponccs  on  a  personal 
title,  may  be  computed  in  tlie 
period  of  prescription,  and  that 
after  infeftment  has  been  once 
taken  on  the  conveyance  forming 
the  foundation  of  the  prescriptive 
title,  it  is  not  essential  to  the  plea 
of  prescription  that  the  possession 
should  be  referable  to  an  infeft- 
ment in  the  person  of  the  party 
possessing. 

4.  In  the  case  of  Nielsom  v. 
Erskine,  February  26)  1823,  John 
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Nielson,  by  antenuptial  contract 
with  his  second  wife,  bound  him- 
self to  secure  to  the  children  of  his 
second  marriage  all  the  heritable 
subjects  which  he  should  acquire 
by  conquest  during  its  subsistence. 
During  the  subsistence  of  the  mar- 
riage he  received  a  legacy  which 
had  been  provided  to  him  and  the 
children    of   his    first    marriage. 
With   this   legacy   he   purchased 
two  acres  of  land,  in  which  he  was 
infeft  on  a  disposition  to  himself, 
his  heirs,  and  assignees,  in   fee. 
By  an  antenuptial  contract  with 
his  third  wife,  he  disponed  certain 
property,  including  one  of  these 
acres,  to  himself  and  wife  in  life- 
rent, and  to  the  children  of  the 
third  marriage  in  fee ;  whom  fail- 
ing, to  his  own  nearest  and  lawful 
heirs   and   assignees    whatsoever. 
There  was  no  issue  of  the  third 
marriage,  and  he  died  in  1747, 
being  survived  by  his  widow,  who 
liferented  the  one  acre  till  1788. 
In  1757  his  two  children  of  the 
second  marriage,  Alexander  and 
Elizabeth,  expede  and  retoured  a 
special  service  as  heirs  of  conquest 
and  of  provision  under  the  ante- 
nuptial  contract    of    the    second 
marriage,  and  obtained  a  charter 
of  confirmation  of  their  father's  in- 
feflment  in  the  two  acres,  and  a 
precept  of  clare  constat  in  their 
own  favour,  on  which  they  were 
infeft  in  1767.    In  1773  Alex- 
ander died,  having  disponed  his 
half  to  his  sister  Elizabeth  by  a 
mortis  causa  disposition.     On  his 
death,  Elizabeth  entered  on  pos- 
session, and  continued  it  on  ap- 
parency till  1792.     She  then  com- 
pleted her  title  to  the  share  which 


had  belonged  to  her  brother,  and 
conveyed  both  the  acres  to  the 
defender's  author,  and  they  were 
thereafter  possessed  on  regular 
sasines.  In  1817  the  pursuer,  as 
representing  the  heir  of  the  first 
marriage,  raised  an  action  of  re- 
duction of  the  defender's  titles, 
and  of  declarator  of  his  own  right 
to  the  two  acres  purchased  by  his 
father  during  the  subsistence  of 
the  second  marriage,  on  the  ground 
that  the  two  acres  having  been 
purchased  by  his  father  by  means 
of  a  legacy,  and  not  by  fonds  ac- 
quired onerously,  were  not  con- 
quest, and  therefore  belonged  to 
the  pursuer  as  heir  of  line.  The 
defender  founded  on  the  precept 
of  clare  constat  in  favour  of  Alex- 
ander and  Elizabeth,  on  which 
they  had  been  infeft  in  1767,  and 
pleaded  a  prescriptive  title  to  ex- 
clude. In  reply,  the  pursuer 
PLEADED — That  in  so  far  as  re- 
garded Alexander's  share  of  the 
lands,  the  intervening  period  be- 
tween his  death  in  1773  and  1792, 
when  they  ceased  to  be  possessed 
on  apparency,  could  not  be  taken 
into  account  in  making  up  the 
forty  years  of  prescription,  because 
during  that  period  they  had  been 
possessed  without  a  sasine.  The 
Court  "  Assoilzied  the  defender ;" 
and  it  was  observed  on  the  Bench, 
^^  That  as  there  was  possession 
on  sasines  both  prior  and  posterior 
to  that  on  apparency,  it  was  thus 
rendered  connected." 

5.  The  point  does  not  appear 
ever  to  have  been  raised.  Whether 
a  disponee  from  an  heir  )>ossessing 
on  infeftments  proceeding  u]>on 
retours  or  precepts  of  clare  constat 
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may  conjoin  his  possession  with 
that  of  bis  authoFi  where  the  pos- 
session of  the  latter  has  not  ex- 
tended to  forty  years?  For  instance, 
an  heir  may  have  possessed  on  an 
infeftment  proceeding  on  a  retoar 
or  a  precept  of  clare  constat  for 
thirty-nine  years,  and  then  con- 
veyed the  land  to  a  third  party. 
In  a  question  with  the  verua  domi- 
nu8  of  the  land  claiming  it  from 
the  disponee,  may  the  latter  join 
his   possession   with    that   of  his 
author  so  as  to  complete  the  forty 
years?     It    appears   to   be   very 
equitable  that  he  should  be  allowed 
to  do  so,  but   the  words  of  the 
Statute  do  not  seem  to  authorize 
it.    The  Statute   recognises  two 
different  kinds  of  title  for  founding 
prescription.     The  first  is  a  char- 
ter and   sasine.     The    second   is 
"instruments   of   sasine,   one   or 
more,  standing   together  for  the 
space  of  forty  years,  either  pro- 
ceeding   upon    retours,   or   upon 
precepts   of  clare   constat.'*''     The 
case  now  supposed  does  not  satisfy 
the  provisions  of  the  Act.     It  is 
^ot  a  case  of  instruments  of  sasine 
^ding  together  for  forty  years, 


and  proceeding  upon  retours  or 
upon  precepts  of  clare  constat  It 
is  the  case  of  an  instrument  or  in- 
struments  of  sasine  proceeding 
upon  either  of  the  warrants  men- 
tioned in  the  Statute,  but  standing 
together  not  for  forty  but  for  thirty- 
nine  years,  and  then  followed  by  a 
charter  and  sasine,  and  possession 
thereon  for  one  year.  It  is  a  case, 
therefore,  which  seeks  to  combine 
the  two  different  kinds  of  title 
specified  in  the  Statute,  and  to 
establish  a  good  prescriptive  right 
by  the  union  of  both.  The  case 
of  Nielson  v,  Erskine,  already 
given,  does  not  sanction  such  a 
construction  of  the  Act,  because 
there  the  precept  of  clare  constat^ 
which  was  the  warrant  of  the  in- 
feftment  founded  on,  was  produced, 
and  it  was  thus  truly  a  case  under 
the  first,  and  notunder  the  second, 
branch  of  the  Statute.  If  the 
warrant  in  that  case  had  not  been 
produced,  the  case  would  then 
have  been  identical  with  the  one 
now  supposed.  To  sustain  the 
plea  of  prescription  in  such  a  case, 
would  certainly  be  an  equitable 
extension  of  the  statute. 


^  Cluuse  of  Parts  and  Pertinents  is  a  sufficient  title  on  which  to 
jyrescrihe  a  Right  of  PropeHy  in  a  subject  expressly  included  in  the 
tiUes  of  another  party. 

I.— COUNTESS  OF  MORAY  v,  WEMYSS. 


The  Countess  of  Moray  sued  Mr.  Robert  Wemyss  to  remove  Feb.  20, 1676. 
from  two  pieces  of  land,  the  one  called  Harroneas  Land,  the    nierahvi. 
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CouOTMs  OT  other  called  Alexander's  Land.     The  defender  alleged  absolvi- 

V.         tor,  because  he  bruiked  these  lands  as  part  and  pertinent  of 

"^^      his  land  of  Cathelhill  for  the  space  of  forty  years,  and  so  not 

1676.       ^jjiy  jjg^j  ^jr^Q  benefit  of  a  possessory  judgment,  but  an  absolute 

right  by  prescription. 

aeoummt  tor  Pleaded  for  the  Pursuer. — The  Earl  of  Moray  was  infeft 
in  the  pieces  of  land  in  question,  per  expressum^  as  separate 
tenements.  They  could  not  be  pertinent,  therefore,  of  any 
other  land. 

aboumbhtfor      Pleaded   for  the  Defender. — Non  relevai,  because  that 

Dbfrndbb.  ....  ,  .  .      . 

which  was  not  ab  initio  part  and  pertinent  may,  by  prescription 
of  forty  years,  become  part  and  pertinent,  even  though  it  had 
been  before  a  separate  tenement. 

fSTSoTcts        ^^^  Lords  Found,  "  That  the  prescription  by  possession  of 
*  forty  years,  as  part  and  pertinent,  was  relevant,  albeit  before 
that  time  the  lands  so  possessed  had  been  a  separate  tenement 
unless  there  had  been  interruption." 


II.— MAGISTRATES  OF  PERTH  tr.  THE  EARL  OF  WEMYSS. 

Nov.  19, 1829  The  charter  of  erection  of  the  burgh  of  Perth,  and  various 
Nabrativk.  subsequent  Royal  charters  on  which  infeftment  followed,  con- 
tained a  grant  per  expressum  of  an  island  called  Sleepless,  formed 
by  a  separation  of  the  River  Tay  into  two  branches,  and  also 
of  the  fishing  round  it.  The  barony  of  Elcho  forms  the  imme- 
diate adjacent  bank  of  the  river  on  the  south,  and  in  the  titles 
it  is  described  generally  as  the  barony  of  Elcho,  with  parts  and 
pertinents,  without  specification  of  particular  boundaries. 

In  1637  counter  actions  were  brought  by  the  Magistrates  of 
Perth  and  the  then  Earl  of  Wemyss — the  former  claiming  the 
property  of  the  island  in  virtue  of  the  special  grant  in  their 
Crown  charters,  and  the  latter  claiming  it  as  part  and  pertinent 
of  the  barony  of  Elcho.  A  proof  of  possession  was  allowed, 
and  decree  was  pronounced,  in  which  the  property  of  the  island 
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was  declared  to  bdong  to  the  burgh  of  Perth,  and  the  Earl  of  Maomtbatw 
Wemyss  was  declared  to  have  right  to  a  servitude  of  pasturage         v. 

_____  ;x  Earl  of 

over  lu  wiMTss. 

In  1829  the  Magistrates  again  brought  an  action  to  have       ^^^ 
their  right  of  property  in  the  island  once  more  declared. 

Pleaded  por  the  Defender. — Since  the  decree  in  the  former  ARaumorr  fo« 
action,  the  defender  has  acquired  a  prescriptive  right  to  the  ^'™^'*- 
island  as  part  and  pertinent  of  his  barony  of  Elcho.     He  and 
his  predecessors  have  immemorially  enjoyed  exclusive  posses- 
sion of,  and  exercised  acts  of  property,  upon  the  island.     The 
judgment  in  1637  did  not  form  res  jtcdicata  against  the  defen- 
der's plea.     It  proceeded  on  the  assumption,  that  the  titles  of 
the  Earl  of  Wemyss  in  the  barony  of  Elcho  was  a  sufficient 
title  on  which  to  prescribe  a  right  to  the  island,  as  part  and 
pertinent   thereof,  and  therefore  a  proof  of  possession   was 
allowed.    The  benefit  of  the  former  decree  finding  the  property 
to  belong  to  the  City  of  Perth  had  been  lost  by  the  negative 
prescription. 

Pleaded  for  the  Pursuers. — There  arc  no  termini  hahiles  aequmkit  for 
for  establishing  a  prescriptive  right  on  the  part  of  the  defender.  ^*""■"■"• 
The  island  is  not  only  separatum  tenementum  held  by  the  City 
of  Perth  in  vii-tue  of  a  special  infeftment  therein,  but  is  discon- 
%uous  from  the  barony  of  Elcho,  both  civilly  and  actually,  by 
ite  intervention  of  a  navigable  branch  of  a  river,  and  of  a  right 
tf  fishing  between  the  island  and  the  land  admitted  to  belong 
to  the  City.  This  discontiguity  creates  an  exception  from  the 
rule  that  a  separate  tenement,  in  which  one  party  was  specially 
Wifeftj  may  be  acquired  as  part  and  pertinent  of  a  property  be- 
longing to  another.  The  judgment  in  1637  is  also  res  judicata 
00  the  point 

Lord  Mbdwyn,  Ordinary,  Found,  "  The  j)lea  that  the  island 
of  Sleepless  is  included  nominatim  in  the  charter  erecting  the 
burgh  of  Perth  as  part  of  the  said  burgh,  while  the  defender 
founds  his  right  to  it  merely  as  part  and  pertinent  of  his  estate 
of  Elcho, — ^and  also  the  plea  that  in  1637,  by  a  decree  of  this 
Court,  the  property  of  the  sai<l  island  was  found  to  be  in  the 
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Maoibtratw  burgh,  burdened  with  a  limited  servitude  of  pasturage  in  favour 

V,         of  the  defender's  predecessor,  not  sufficient  to  exclude  the  de- 

wmnrs^      fender  from  a  proof  of  his  allegation  that,  by  possession  and 

acts  of  property  during  forty  years  prior  to  the  institution  of 

the  present  process,  he  has  acquired  right  to  the  property  of 

the  said  island." 


1829. 


N^i9^'829.       ^^®  pursuers  having  reclaimed,  the  Court  "  Adhered." 

• 
Opintons.         Lord  Glenlee. — "  If  the  nature  of  the  decree  in  1637  had 

been  to  find  that  Lord  Wemyss'  title  was  no  sufficient  title  of 

prescription,  I  should  have  been  inclined  to  think  it  must  have 

continued  to  be  the  law  between  the  parties  till  reduced.     But 

I  cannot  consider  the  judgment  then  pronounced  to  have  been 

this ;  for  the  Court  allowed  a  proof,  which  would  have  been 

absurd,  had  the  objection  to  the  title  been  supported ;  and  this 

being  the  case,  I  do  not  see  why  the  decree  is  not  subject  to 

negative  prescription,  as  it  is  clear  there  is  a  sufficient  title  in 

Lord  Wemyss  to  prescribe.     It  is  not  a  bounding  charter  of 

Lord  Wemyss,  and  the  island  is  not  alleged  to  be  held  of  a 

different  superior.     Then  it  just  comes  to  this — if  a  branch  of 

a  river  like  this,  without  any  allegation  of  intervening  property, 

be  such  a  discontiguity  as  to  prevent  an  island  beyond  it  being 

acquired  as  part  and  pertinent  of  the  land  forming  the  bank  ? 

I  do  not  think  it  is,  and  then  the  benefit  of  the  decree  may  be 

lost  by  the  negative  prescription." 

Lord  Pitmilly. — "  Perhaps  it  would  have  been  better  if  this 

question  had  been  reserved   till   after  the  proof;    but,  as  a 

different  course  has  been  taken,  the  only  question  is.  Whether 

Lord  Wemyss  has  a  title  to  prescribe  ?     If  it  cannot  be  made 

out  that,  in  consequence  of  the  discontiguity,  he  has  no  title, 

the  case  must  be  allowed  to  go  to  proof.     If  Lord  Wemyss  had 

been  held,  in  1637,  to  have  no  title  of  prescription,  a  proof 

would  not  have  been  allowed.     I  am  satisfied  that  a  great  many 

islands  are  possessed  merely  as  part  and  pertinent  of  adjoining 

lands,  and  that  the  right  to  Elcho,  with  parts  and  pertinents,  is 

a  sufficient  title  to  prescribe  a  right  to  this  island  ;  and  if  so, 

the  rest  follows,  for  it  is  clear  that  the  decree  may  be  lost  by 

negative  prescription.    The  Lord  Ordinary  has  only  found  Lord 


1829. 
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Wemyss  not  excluded,  and  I  can  have  no  doubt  that  the  judg-  Maomtbatw 
ment  is  right." 

Lord  Cbinqlbtib. — "  I  concur.  It  is  pleaded,  1.  That  the  w^y^ 
island  is  separaium  tenementum;  and  2.  That  it  is  actually 
separated.  Now  Stair  and  other  writers  expressly  lay  it  down, 
that  property  held  as  separate  tenement  may  be  prescribed  as 
part  and  pertinent  of  another  property.  If  the  plea  of  the 
pursuers  had  been  sanctioned  by  the  Court  in  1637,  they  would 
never  have  allowed  a  proof,  and  then  given  to  Lord  Wemyss 
two-thirds  of  the  pasturage,  the  right  to  which  could  only  have 
been  acquired  as  part  and  pertinent  of  his  barony  of  Elcho,  and 
nothing  else.  Therefore  the  title  of  Lord  Wemyss  to  prescribe 
the  island  as  part  and  pertinent  was  in  fact  then  sustained  by 
the  Court ;  and  the  same  title  that  enabled  him  to  acquire  two- 
thirds  of  the  pasturage,  may  entitle  him  to  acquire  the  whole 
property." 

LoBD  Justice-Clerk. — "  I  agree.  I  cannot  conceive  a  case 
more  in  point  than  that  of  the  Countess  of  Moray,  except  as  to 
contiguity.  On  the  averments  as  to  that  here,  we  cannot  now 
hold  that  this  is  land  discontiguous  from  the  -  barony  of  Elcho 
in  such  a  sense  as  to  prevent  its  acquisition  as  part  and  perti- 
nent of  Elcho,  and  I  see  no  more  difference  on  the  averment 
than  if  it  had  been  divided  by  a  high-road." 


III.—EARL  OP  FIFE'S  TRUSTEES  v,  CUMING. 

In  1676  Sir  Alexander  Innes  of  Coxtoun  brought  an  action  Jan.  i6,  i83o. 
to  have  it  declared  that  he  had  an  exclusive  right  of  property   nabrauvb. 
^  certain  mosses  and  muirs  specially  included  in  his  titles.    At 
the  same  time  Walter  Innes  of  Blackhills  brought  an  action  to 
have  it  found  that  he  had  a  common  right  of  property  along 
^th  Sir  Alexander  in  these  mosses  and  muirs.     A  conjunct 
probation  was  allowed,  and  by  the  decree  pronounced  it  was 
declared  that  Sir  Alexander  had  the  sole  and  undoubted  right 
of  property  of  the  whole  mosses  libelled,  and  that  Walter  Innes 
had  a  right  of  pasturage  over  them. 
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EABL0FFira*8     In  1798  the  late  Earl  of  Fife,  then  proprietor  of  the  lands  of 

Tbubtus  . 

r.  Coxtoun,  raised  an  action  of  declarator  against  Mr.  Cuming, 

^^"^^'  the  then  proprietor  of  Blackhills,  concluding  to  have  the  decree 
1880.       of  1676  repeated.     On  the  other  hand,  Mr.  Cuming  brought  a 

declarator  of  common  property  in,  and  division  of^  the  muirs  in 

question. 

arodmmit  fob  Pleaded  fob  the  Porsubr. — The  pursuer's  special  infeft- 
ment  m  the  muu*s  as  parts  ox  the  barony  of  Coxtoun  excluded 
the  defender,  who  merely  held  Blackhills  with  a  general  clause 
of  parts  and  pertinents.  The  question  of  right  to  it  was  res 
judicata  by  the  decree  pronounced  in  1676. 

aboumbbttob      Pleaded  for  the  Defender. — An  infeftment  in  lands,  with 

Dbvbndbb. 

parts  and  pertinents,  is  a  sufficient  title  on  which  to  prescribe 
a  possession,  or  a  right  of  common  property  in  adjoining  muirs, 
although  they  may  be  included  specially  in  the  infeftments  of 
another. 

Although  the  decree  of  1676  established  that  the  proprietor 
of  Blackhills  had  not  then  had  such  possession  as  to  establish  a 
right  of  property,  that  did  not  preclude  him  or  his  successors 
in  the  lands  from  acquiring  such  right  by  subsequent  possession. 
The  defender,  for  a  period  much  exceeding  the  years  of  pre- 
scription, has  exercised  rights  of  property  which  cannot  be 
ascribed  to  the  right  of  pasturage  secured  to  him  by  that 
decree. 

JoDOMBRT,  A  proof  having  been  allowed  before  answer,  the  Court  "  Found, 

'^'    *       '  that  Lord  Fife's  trustees  have  not  produced  sufficient  titles  to 

exclude  Mr.  Cuming  from  being  heard  upon  the  proof  adduced 

in  these  actions,  and  remit  to  Lord  Fullerton,  Ordinary,  to  hear 

parties  on  the  said  proof,  and  upon  all  the  other  points  of  the 


case." 


oranoHB.  Lord  Glenlbe. — "  If  the  case  had  been  stated  to  be  as  ap- 
pears from  the  proof  which  has  actually  been  taken,  we  would 
just  have  had  to  consider  whether  we  were  to  allow  a  proof; 
and  though  the  proof  is  led,  we  must  just  consider  it  here  in 
the  same  way  as  if  the  party  were  oflFering  to  prove  this.     We 
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most^  therefore,  look  to  the  titles,  and  see  if  they  would  warrant  Eaw.  o»  Piw's 
allowing  the  proof  which  has  been  taken.  Cuming  holds  his  v. 
lands  of  Blackhills  with  parts  and  pertinents.  In  dubio,  an  ex-  ^™^- 
press  infeftment  must  be  preferred  to  a  claim  under  a  clause  of  ^^^• 
parts  and  pertinents ;  but  where  there  is  distinct  possession  on 
such  a  clause,  this  does  not  follow  ;  and  so  it  was  held  in  the 
late  case  of  Perth  v.  Earl  of  Wemyss.  And  besides,  Lord 
Fife's  own  titles  contain  Blackhills,  of  which  he  has  only  the 
superiority,  with  this  Teiy  commonty ;  and,  on  the  whole,  I  do 
not  think  his  titles  exclude  Cuming.  But  there  is  a  second 
objection  founded  on  the  decree,  which  I  have  no  doubt  was 
pronounced  in  both  processes ;  and  it  is  not  necessary  to  see 
the  interlocutor  of  conjunction,  for  they  evidently  went  on 
together  as  one  process.  There  was  a  joint  probation  allowed ; 
and  this  case  is  just  in  the  same  situation  as  that  of  Perth, 
where  we  found  that  future  possession  may  acquire  right  of 
property,  notwithstanding  a  previous  decree  finding  only  a  right 
of  servitude.  I  would  not  lay  much  stress  on  the  circumstance 
of  mosses  only  being  mentioned  in  the  decree,  though  there  is 
some  imcertainty  in  it ;  but  if  Cuming  can  shew  that  he  has 
possessed  any  particular  subject  as  property,  I  think  he  is  not 
precluded  from  doing  so." 

Lord  Pitmilly, — "  I  concur.  As  to  the  import  of  the  de- 
cree there  is  some  difficulty  ;  but  I  incline  to  think  that  it  does 
apply  to  the  subjects  in  dispute,  and  it  establishes  Lord  Fife's 
right  of  property  at  the  time,  and  that  the  defender's  predeces- 
sors' right  was  of  servitude  only.  The  question  therefore  is, 
Whether  it  was  open  to  him  to  prescribe  a  right  of  property 
^oe  that  period  ?  And  I  have  no  doubt  but  that  it  is.  If  his 
possession  was  confined  to  purposes  of  servitude,  it  is  clear  that 
ke  was  not  prescribing  any  rightf  of  property,  and  that  his  pos- 
^on  must  be  held  to  have  been  in  virtue  of  the  servitude 
^blished  by  the  decree.  But  if  he  can  shew  possession  as 
proprietor,  he  may,  in  virtue  of  the  olause  of  parts  and  perti- 
iients,  acquire  a  right  of  property  by  prescription." 
Lord  Cbinqletie. — "  I  concur/' 

Lord  Justice-Clbrk. — "  On  the  abstract  question  whether 
Cuming,  on  his  title  with  parts  and  pertinents,  may  have  ac- 
quired a  right  of  property  in  this  common,  I  agree  with  your 
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1880. 


Earl  of  Fim's  Lordships.     As  to  the  import  of  the  decree,  I  am  satisfied  that 

n^RlTtWRIM  

t.  everything  was  then  discussed  that  is  here  contended  for.  The 
CuMiNo.  question  of  property  was  there  put  in  issue ;  and  I  have  no 
doubt  that  the  decree  applied  to  rauirs,  and  not  to  mosses, 
strictly  speaking.  I  have  not  studied  the  proof  at  all,  as  one 
party  argued  on  a  right  exclusive  of  property  in  the  other. 
Admitting  the  decree  to  be  as  L  think  it,  it  is  still  quite  com- 
petent for  Cuming  to  prove  subsequent  possession  of  a  nature 
to  acquire  right  of  common  property ;  but  if  there  be  no  such 
proof,  I  would  repeat  the  judgment  of  1676." 


A  positive  servitude  may  he  lost  hy  the  negative  prescription,  even 
although  it  is  engrossed  in  the  title  of  th^  Servient  Tenement 


GRAHAM  V.  DOUGLAS. 


Feb.  7, 1735. 


Narrative. 


In  1600  the  Duke  of  Montrose  feued  out  the  mill  of  Millgavie 
to  Patrick  Miller,  with  a  servitude  of  three  cows  and  one  horse 
grass  over  the  lands  of  Barloch,  which  lay  adjacent  to  the  mill 

In  1631  the  Duke  also  feued  out  to  Walter  Graham  the 
lands  of  Barloch.  The  conveyance  to  Graham  was  expressly 
burdened  with  the  servitude  which  had  been  formerly  consti* 
tuted  in  favour  of  Miller.  Graham  sold  the  lands  of  Barloch  to 
Robert  Douglas,  the  grandfather  of  the  defender,  but  under 
express  burden  of  the  servitude.  The  servitude  was  thus 
engrossed  in  the  titles  both  of  the  dominant  and  the  servient 
tenement. 

The  pursuer  having  acquired  right  by  progress  to  the  mill 
of  Millgavie,  brought  an  action  of  declarator  against  the  defen- 
der, for  the  purpose  of  having  his  right  of  servitude  declared. 
The  defender  alleged  that  the  right  of  servitude  claimed  had  not 
been  exercised  for  more  than  forty  years  past,  and  that,  there- 
fore, it  had  prescribed  non  utendo. 


argumkntfor      Pleaded  for  the  Pursuer. — No  prescription  is  applicable 

Pl'rbuer 

in  the  present  case,  neither  the  positive  nor  the  negative.     The 
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positive  is  inapplicable,  because  no  one  can  prescribe  a  right  in      Qkaham 
dii'ect  opposition  to  the  constitution  of  his  own   right.     The     douglab. 
lands  of  Barloch  were  given  to  the  defenders  predecessors      "irisT 
under  the  express  burden  of  the  servitude  in  question.     A 
prescription  of  immunity  cannot  therefore  be  pleaded  by  the 
defender.     To  do  so  would  be  both  contra  bonam  fidem  and 
against  the  tenor  of  his  own  titles.     The  title  of  the  defender's 
tenement  is  repugnant  to  such  prescription,  and  stands  as  it 
were  always  in  his  own  face. 

In  the  case  of  a  bounding  title,  a  party  cannot  acquire  by 
prescription  any  property  beyond  the  limits  of  his  title.  In  the 
same  way  a  party  cannot  acquire  a  servitude  in  the  face  of  his 
own  title.  As  therefore  the  servitude  in  question  is  engrossed 
in  the  defender's  own  title  to  the  servient  tenement,  it  is  not 
extiriguished  by  the  negative  prescription. 

Pleaded  for  the  Defender. — The  servitude  claimed  is  lost  ABauMERTFOB 
by  the  negative  prescription.     The  Act  1617  only  regulates 
subjects  which  are  necessarily  for  their  validity  constituted  by 
vrrits,  but  does  not  respect  servitudes.     These  are  both  consti- 
tuted and  extinguished  without  writs,  solely  by  prescription. 
A  tolerance  of  a  servitude  upon  one's  property  for  forty  years, 
presumes  the  proprietor's  consent  and  acquiescence  to  such  a 
Wden,  so  as  to  make  it  effectual  against  him  in  all  time  com- 
^%    In  the  same  manner,  the  non-exe.<"ise  and  disuse  of  the 
servitude  by  the  proprietor  of  the  dominant  tenement  for  forty 
Jftars,  presumes  his  consent  to  free  and  liberate  the  proprietor 
of  the  servient  tenement  from  the  burden,  and  is  a  dereliction 
thereof    The  animus  of  the  party  not  to  use  the  servitude  for 
forty  years,  is  presumed  to  relieve  the  proprietor  of  the  servient 
tenement,    and  is    equally    evinced    and   manifested,   as  well 
^h  as  unthout  writ.     The  pursuer,  therefore,  and  his  authors, 
having  ceased  to  exercise  the  alleged  right  of  servitude  for 
^ore  than  forty  years  past,  the  lands  of  the  defender  are  freed 
^d  disburdened  from  the  servitude,  and  the  right   is  now 
extinguished. 

The  plea  of  the  pursuer,  that  the  defender's  title  is  similar  to 
a  bounding  title,  and  that  he  cannot  prescribe  in  the  face  of  his 
own  title,  is  not  well  founded.     The  case  of  a  bounding  title  is 
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noways  similar  to  the  present  case  of  a  servitude.  In  a  bound- 
ing title,  a  party  can  never  extend  his  property  further  than 
the  limits  and  boundary  assigned  in  his  charter.  Although, 
however,  by  forty  years'  possession  he  could  not  acquire  a  right 
to  the  property,  seeing  he  wanted  a  title,  which  must  be  con- 
joined with  possession,  to  give  an  absolute  right  of  property, 
yet  he  might  by  such  possession  acquire  a  right  of  servitude 
over  the  property.  For  servitude  requires  not  an  express  title, 
but  is  constituted  by  prescription  solely. 

Lord  Elchies,  Ordinary,  "  Sustained  the  defence  of  pre- 
scription." 

The  pursuer  having  reclaimed,  the  Court  "  Adhered." 


A  negative  Servitude  cannot  be  lost  by  Prescription,  except  by  con- 
tinuous  acts  for  forty  years  on  the  part  of  the  Owner  of  the  Servient 
Tenement  inconsistent  with  the  Servitude. 


May  1, 1849. 

NA&RATiyB. 


INQLIS  V.  BOSWELL. 

In  1780  Gilbert  Meason  feued  from  the  Magistrates  of  Edin- 
burgh four  building  stances  on  the  north  side  of  St.  Andrew's 
Square.  One  stance  he  feued  to  Sir  John  Pringle,  who  built  a 
house  upon  it,  which  came  by  progress  to  be  vested  in  the 
defender.  Upon  another  of  the  stances  Meason  built  a  house 
for  himself,  and  the  remaining  two  stances  he  sold  to  John 
Brough,  under  the  burden  of  a  servitude  in  favour  of  the  dis- 
poner  and  Sir  John  Pringle,  that  he  and  his  heirs  should  build 
agreeably  to  a  particular  plan,  and  that  they  should  erect  no 
other  building  of  any  kind  upon  any  part  of  the  areas  disponed 
except  stables  and  coach-houses,  which  were  to  be  built  in  a 
line  with  the  coach-house  and  stable  belonging  to  Mr.  Meason, 
and  the  ridges  of  which  were  to  be  from  four  to  six  feet  lower 
than  the  ridge  of  those  belonging  to  Mr.  Meason,  and  to  con- 
tinue the  said  offices,  when  built,  at  the  same  height  in  all  time 
coming. 
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In  1782  Brough  disponed  one  of  the  houses  to  the  Earl  of      Iitolw 
Buchan,  under  a  condition  that  the  Earl  and  his  heirs  should     Boswbll. 
not  erect  any  other  buildings  of  any  kind  on  any  part  of  the      IgST 
back-ground   except   stables,  coach-houses,   and   other   office- 
houses.     The  Earl  of  Buchan  thereafter  obtained  a  charter 
from  the  Magistrates,  under  the  procuratory  contained  in  the 
disposition  in  his  favour,  and  in  the  charter  the  servitude  regu- 
lating the  building  in  the  back-ground  was  engrossed  as  con- 
tained in  the  original  disposition  from  Meason  to  Brough.    The 
infeftment  expede  by  the  Earl  upon  the  charter  contained  a 
repetition  of  the  restriction. 

In  1787  the  Earl  of  Buchan  conveyed  the  house  to  Sir 
George  Ramsay,  under  burden  that  he  should  not  erect  any 
other  buildings,  of  any  kind,  on  any  part  of  the  back -ground, 
except  stables,  coach-houses,  or  other  offices ;  and  the  charter 
expede  by  Ramsay  contained  a  repetition  of  the  servitude  in 
the  same  terms ;  but  neither  in  the  disposition  of  the  Earl,  nor 
in  the  charter  following  upon  it,  was  the  restriction  as  to  the 
height  of  the  building  as  provided  in  the  original  disposition 
by  Meason  to  Brough. 

In  1800  Sir  George  Ramsay  disponed  the  house  to  trustees, 
^nder  the  burdens  and  restrictions  contained  in  his  own  and 
his  predecessor's  charters  and  infeftments  of  the  same  ;  and  in 
1808  the  trustees  disponed  to  Mr.  Bell,  under  the  condition  not 
to  erect  any  other  buildings  on  any  part  of  the  back-ground 
except  stables,  or  other  office-houses,  and  the  charter  expede 
by  Bell  contained  the  same  condition.  The  house  was  there- 
^r  acquired  by  the  pursuer. 

In  1845  the  pursuer  applied  to  the  Dean  of  Guild  for  leave 
to  build  an  office  according  to  a  plan  in  some  respects  interfer- 
ing with  the  servitude  in  favour  of  the  defender.  The  applica- 
tion was  opposed  by  the  defender,  on  the  ground  that  the 
proposed  building  would  be  an  infringement  of  the  servitude 
created  by  the  charter  obtained  by  Brough  in  1781. 

The  Dean  of  Guild  granted  warrant  to  erect  the  building 
proposed  by  the  pursuer. 
The  respondent  advocated. 

Pleaded  for  the  Petitioner. — The  clause  of  restriction  ^*<*^*^^  "^^ 
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iNGLiB      founded  on  by  the  defender  does  not  exist,  and  has  not  existed 
BoRWMx.     in  the  titles  of  the  petitioner  and  his  authors  for  sixty  years. 

1349  Neither  in  the  disposition  from  the  Earl  of  Buchan  in  favour  of 
Sir  George  Ramsay,  nor  in  any  of  the  latter  titles,  is  the  clause 
of  restriction  contained  in  the  original  conveyance  to  Brough 
to  be  found.  There  is  no  reference  to  Meason's  coach-house, 
and  no  limitation  either  as  to  height  or  breadth  in  regard  to 
the  offices  built  on  the  back-ground.  The  only  clause  which 
has  existed  in  the  titles  is  that  contained  in  Brough's  disposition 
to  Lord  Buchan,  being,  "  that  they  shall  not  erect  any  other 
buildings  on  any  part  of  the  said  back-ground,  except  stables, 
coach-houses,  or  other  offices." 

The  petitioner  was  therefore  entitled  to  consider  that  the 
title  was  as  free  as  the  deeds  and  the  records  of  infeflments 
shewed  it  to  be.  He  was  entitled  to  trust  to  a  prescriptive 
progress  of  titles  containing  no  such  restriction.  Were  it 
otherways,  no  purchaser  would  be  in  safety  that  a  restriction 
might  not  be  raised  up  against  him,  although  it  had  been  con- 
stituted more  than  a  century  before,  but  had  been  dropped  out 
of  the  titles.  By  positive  prescription,  therefore,  the  subject  in 
question  was  freed  from  the  servitude. 

A  negative  servitude  is  incapable  of  constitution  by  mere 
possession.  It  must  be  constituted  by  grant.  The  burden 
must  also  appear  on  the  face  of  the  title  of  the  servient  tene- 
ment. If  for  more  than  the  prescriptive  period  it  has  vanished 
from  the  titles  of  the  servient  tenement  altogether,  it  cannot  be 
enforced  against  a  party  who  onerously  and  bona  fide  acquires 
the  subjects  on  the  faith  of  the  prescriptive  series  of  titles  for 
forty  years  prior  to  his  acquisition.  Were  it  otherwise,  there 
would  be  no  security  afforded  to  land-rights.  Infeflment  may 
not  be  necessary  for  the  constitution  of  the  servitude,  but  the 
burden  surely  must  enter  the  titles  of  the  servient  tenements 
Without  such  security  no  purchaser  would  be  safe. 

Lord  Cuninghame,  Ordinary,  Found  "  That  the  new  build- 
ings proposed  to  be  erected  by  the  petitioner  were  contrary  \o 
the  express  terms  of  the  servitude  in  the  titles  of  his  predeces- 
sor, which  the  advocator  had  a  legal  right  and  interest  to 
enforce,  and  on  that  ground  remitted  the  case  to  the  Dean  of 
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Guild,  with  instructions  to  recall  his  interlocutor,  and  to  refuse       Iwoms 
the  warrant  as  at  present  craved  by  the  petitioner/'  Boewm.. 

1849. 

The  petitioner  having  reclaimed,  the  Court  "  Adhered."         Jddomibht. 

^  ^  MarchlO,  1847. 

The  petitioner  having  appealed  to  the  House  of  Lords,  "  It  Houaeof  Lord?, 
was  Ordered  and  Adjudged  that  the  appeal  be  dismissed,  and    ^^  ' 
the  interlocutors  therein  complained  of  be  affirmed.'* 

Lord  Cottenham,  Chancellor,  observed, — "  Tlie  next  point 
is  that  the  right  has  been  lost,  because  it  does  not  appear  to 
have  been  repeated  after  the  year  1784  in  the  subsequent 
instruments  executed,  not  by  the  parties  claiming  the  benefit  of 
the  ri^t,  but  by  parties'*  deriving  title  from  those  who  took 
the  land  subject  to  the  right,  and  who  in  dealing  with  that 
land  have  not  referred  to  the  terms  of  the  original  charter  as 
to  the  reservation,  and  which  were  *  that  they  should  erect  no 
other  buildings  of  any  kind  upon  any  part  of  the  said  areas, 
excepting  stables  or  coach-houses,  or  other  offices  to  be  built 
upon  a  line  with  the  coach-house  and  stable  belonging  to  the 
said  Gilbert  Meason  '/  the  tenns  in  the  subsequent  instruments 
being,  *  that  they  shall  not  erect  any  other  buildings  of  any 
kind  on  any  part  of  the  said  back-ground  except  stables,  coach- 
houses, or  other  office-houses ;'  these  terms  containing  the  re- 
striction as  found  in  the  charter,  but  not  limited  and  restricted 
in  the  way  they  were  by  the  first  charter. 

"  Now  it  is  argued  that  the  party  who  has  disposed  of  pro- 
perty, reserving  a  certain  servitude  over  it  in  favour  of  other 
property,  will  lose  the  servitude  if  the  parties  claiming  the 
premises  subject  to  the  servitude,  without  his  concurrence, 
^thout  his  presence,  and  contrary,  of  course,  to  his  interest, 
should  omit  to  put  upon  the  register  by  w^hich  they  have  to 
inake  out  their  title  all  the  reservation  to  the  full  extent  to 
^hich  it  appeared  in  the  original  charter.  If  that  is  the  law, 
it  appears  to  me  to  be  a  very  hard  law,  and  very  destructive  of 
those  rights  which  a  party  may  think  it  convenient  and  proper 
to  reserve  to  himself;  because  the  indindual  not  being  a  party 
to  these  transactions,  knowing  nothing  of  them,  has  no  means 
of  knowing  the  way  in  which  the  other  parties  may  think  proper 
to  make  out  their  title.     He  has  done  all  he  could  to  preserve 
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Lnglis  his  rights  ;  he  has  registered  the  deed  contaiuing  those  rights. 
BoBWBLL.  And  those  other  parties  having  omitted  to  search  the  register 
1349  now  make  this  claim.  If  that  be  the  law,  all  I  can  say  is,  one 
would  expect  to  find  some  very  distinct  and  decisive  authority 
in  favour  of  a  proposition  which  takes  away  the  rights  of  a 
party,  not  by  any  act  of  his  own,  but  by  the  acts  of  another 
who  has  not  taken  all  those  steps  which  ought  to  have  been 
taken  for  his  own  safety.  But  having  attended  to  what  has 
been  argued  and  the  authorities  which  have  been  referred  to,  I 
must  say  that  I  have  heard  no  authority  to  establish  such  a 
proposition  as  that  which  has  been  contended  for. 

"  It  is  very  difficult  to  say  what  the  party  having  the  right 
could  have  done  if  he  had  searched  lind  found  that  thiH  devia- 
tion in  the  title  had  taken  place.  There  is  no  doubt  that  he 
would  be  well  entitled  to  contend  that  those  rights  could  not 
be  interfered  with  by  others,  unless  something  had  passed 
adverse  with  respect  to  himself  about  those  rights.  Now  here 
that  is  not  contended  for,  because  in  point  of  fact  there  has 
been  nothing  adverse.  All  that  has  been  done  is  something 
inserted  in  the  titles  rather  short  of  the  restriction  for  his 
benefit.  Is  it  to  be  supposed  that  because  the  right  which  he 
claimed  has  not  been  dealt  with  by  the  parties  in  a  mode  incon- 
sistent with  that  right,  because  he  has  not  had  the  opportunity 
of  enforcing  it — it  not  having  been  infringed  to  the  extent 
which  is  now  sought — that  therefore  he  has  no  means  of  pro- 
tecting it  1  But  suppose  the  restriction  had  not  been  departed 
from,  and  the  premises  had  remained  as  they  were  contracted 
to  be  by  the  original  charter,  can  it  be  contended  that  a  party 
loses  his  right  merely  because  no  opportunity  has  arisen  for  his 
exercising  it  1  I  am  not  aware  that  that  is  the  law  either  ici- 
this  or  any  other  country,  nor  has  any  authority  been  produce<l- 
to  support  such  a  proposition.'' 


The  case  of  Inglis  v.  Bos-  Case  itselffor  the  respondent,  con^^ 

WELL  is  not  given  in  the  Court  of  tains  any  argument  on  the  poinP 

Session  reports ;  and  neither  the  raised  by  the  appellant.     The  ap^ 

House  of  Lords*  report,  nor  the  pellant's    argument  is   plausible^ 
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being  founded  on  the  onerous  and 
bona  Jide  right  of  a  third  party 
purchasing  on   the   faith  of  the 
records.   The  answer,  however,  to 
the  argument  is,  that  servitudes, 
both   positive  and  negative,   are 
burdens  against  which  the  records 
furnish  no  security  to  a  purchaser. 
Infeftment   is    not    necessary  to 
their  constitution,  and  no  separate 
register  has  been   appointed  for 
their  insertion.    In  the  case,  too, 
of  a  positive  servitude,  an  express 
grant  even  is  not  requisite.     A 
positive  servitude  may  be  establish- 
ed by  possession  merely  on   the 
part  of  the  owner  of  a  neighbour- 
ing tenement.    As,  too,  it  is  capa- 
ble of  being  constituted  by  pre- 
scription without  a  grant,  it  may 
be   extinguished    by    dereliction, 
even  although  the  grant  appears 
in  the  titles  of  the  owners  of  the 
servient  tenement.     A  negative 
servitude,  again,  cannot  be  consti- 
tuted by  possession   merely.     It 
requires  an  express  grant,  and  in 
the  case  given  in  the  text,  such  a 
grant  was  evidenced  by  the  con- 
veyance from  Meason  in  favour  of 
Broogh,  the  respondent's  author. 
A  negative  servitude  being  once 
constituted   cannot  be   lost,   non 
utmcfo.     Acts  of  possession   are 
iiiconsistent  with  the  nature  of  a 
Negative   servitude.     Its  essence 
consists   not  in  faciendo   on   the 
part  of  the  owner  of  the  dominant 
t^ement,  but  in  patiendo  on  the 
pvt  of  the  owner  of  the  servient 


one.  The  mere  disappearance  of  the 
servitude  from  the  titles  of  a  ser- 
vient tenement,  cannot  injure  the 
right  of  the  owner  of  the  dominant 
one.  He  is  no  party  to  the  altera- 
tions of  the  titles,  nor  is  it  neces- 
sary that  the  servitude  should  ever 
have  appeared  in  any  of  the  titles 
to  the  servient  tenement.  It  is 
sufficient  that  the  servitude  is  con- 
stituted by  an  express  grant,  and 
this  may  be  done  in  a  writing 
apart  from  the  titles.  Acts  of 
possession  on  the  part  of  the 
owner  of  the  servient  tenement 
continued  for  a  period  of  forty 
years,  and  which  are  inconsistent 
with  the  existence  of  a  particular 
servitude,  will  no  doubt  be  suffi- 
cient to  extinguish  it.  In  such  a 
case  prescription  in  favour  of  the 
servient  tenement  is  clearly  appli- 
cable, just  in  the  same  manner  as 
prescription  against  the  servient 
tenement  is  applicable  in  the  case 
of  a  party  acquiring  a  positive  ser- 
vitude by  prescriptive  possession. 
In  both  cases  consent  is  presumed. 
In  the  one  case  consent  to  relinquish 
the  negative  servitude  is  presumed 
from  a  long  course  of  actings  in- 
consistent with  its  existence.  In 
the  other  case,  consent  to  allow 
the  establishment  of  the  positive 
servitude  is  presumed,  from  a 
long  course  of  actings  on  the  part 
of  the  owner  of  the  dominant 
tenement,  unobjected  to  on  the 
part  of  the  owner  of  the  servient 
one. 
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Although  a  party  cannot  acquire  a  right  of  property  by  Prescriptive 
Possession  on  a  bounding  title  having  no  clause  of  parts  and  per- 
tinents, he  may  on  such  a  title  acquire  a  right  of  Servitude. 

BEAUMONT  v.  LORD  GLENLYON. 

July  11, 1843.  In  1737  two  subjects  situated  in  the  Forest  of  Athole  were 
Nar&atiyb.  feued  by  the  then  Duke  of  Athole  to  Gilbert  Stewart.  The 
charter  was  a  strictly  bounding  one,  and  contained  no  clause  of 
parts  and  pertinents,  and  the  subjects  were  described  in  the 
charter  as  "  the  shealings  and  grassings  of  Glaschorrie,"  and 
"  the  land  and  shealing  of  Riechael."  The  subjects  were  after- 
wards acquired  by  the  pursuer,  and  in  1 842  he  raised  a  summons 
of  declarator  against  the  defender,  setting  forth  that  from  time 
immemorial  he  and  his  predecessors  and  authors  had  by  them- 
selves and  their  tenants  been  in  the  peaceable  possession  of  the 
exclusive  right  of  servitude  of  pasturage  over  a  piece  of  ground 
lying  adjacent  to  the  said  subjects,  and  concluding  for  declara- 
tor that  he  had  acquired  the  full  and  exclusive  right  of  the 
servitude  of  pasturage  over  the  said  piece  of  ground.  The  de- 
fender resisted* the  claim,  on  the  ground  that  the  right  claimed 
could  not  be  acquired  by  the  pursuer,  as  the  subjects  to  which 
the  claim  related  were  situated  beyond  the  boundaries  of  his 
title.     He  therefore  objected  to  his  title. 

D»aiDMu™*  Pleaded  for  the  Defender. — The  pursuer's  charter  sets 
forth  the  specific  boundaries  of  the  subject  of  the  grant,  and 
contains  no  clause  of  parts  and  pertinents.  The  right  commu- 
nicated by  the  charter  is  strictly  taxative.  There  is  no  general 
description  of  the  subjects  conveyed,  which  might  let  in  th^ 
evidence  of  possession  in  order  to  shew  what  the  subject  was- 
The  grant  gives  a  right  to  graze  and  to  have  shealings  oa 
Glaschorrie.  It  also  gives  a  right  to  the  property  of  the  land 
of  Riechael,  and  to  the  sheaUngs  of  that  property,  and  the 
boundaries  of  both  subjects  are  expressly  defined.  Any  attempt 
to  graze  or  sheal  beyond  these  boundaries  is  a  clear  usurpa* 
tion,  unwarranted  by  the  title,  and  in  contradiction  and  viola^ 
tion  of  the  plain  agreement  constituted  by  the  grant  and  its 
acceptance. 
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The  acquisition  of  such  a  right  as  that  claimed  must  be 
traced  to  some  title.     It  is  admitted  that  such  a  right  may  be 
acquired  by  prescriptive  possession  under  a  mere  clause  of  parts 
and  pertinents,  but  the  possession  must  be  ascribed  to  a  title  of 
some  description  or  other,  and  possession  must  have  been  taken 
and  held  in  rehance  upon  the  validity  of  this  title.     The  pur- 
suer, however,  possesses  no  title,  for  it  is  a  strictly  bounding 
one,  and  contains  no  clause  of  parts  and  pertinents.     His  case 
is  even  weaker  than  a  mere  absence  of  title,  for  the  title  pro- 
duced by  him  absolutely  excludes  the  possession  of  the  ground 
in  dispute.     The  express  boundaries  defined  in  the  title  afford 
the  most   conclusive   evidence  of  a   contract,  by  which   the 
granter  was  to  retain  the  absolute  property  of  the  lands  beyond 
the  boundaries,  and  the  grantee  was  to  restrain  the  exercise  of 
his  right  to  the  space  included  within  them.     To  construe  the 
grant  otherwise,  and  to  allow  the  pursuer  to  pass  the  Umits 
assigned  to  him,  whether  under  a  pretext  of  a  right  of  property 
or  of  a  right  of  servitude,  is  equally  inadmissible.     In  order  to 
establish  his  plea  of  prescription,  the  pursuer  must  bring  him- 
self within  the  Statute  1617,  or  his  possession  can  avail  him 
nothing.     He  must  shew  a  charter  to  the  subjects  which  form 
the  subject  of  prescription.     The  title  shewn  by  the  pursuer, 
instead  of  embracing,  virtually  excludes  these  subjects.     To 
sustain  his  claim,  therefore,  would  be  to  allow  him  to  prescribe 
aright  to  a  subject  not  in  accordance  with,  but  in  the  face  of 
his  own  titles. 
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Pleaded   for   the   Pursuer. — The   question    at    issue    is,  ARoimiirr  roa 
Whether  a  bounding  title,  without  a  clause  of  parts  and  perti-    "^^^"*' 
Dents,  excludes  the  acquisition  of  a  servitude  over  adjoining 
lands  by  prescriptive  possession  1   It  is  conceded  that  a  bound- 
ing title  cannot  be  founded  on,  to  the  effect  of  enabling  the 
holder  to  acquire  by  prescriptive  possession  the  property  of  any 
lands  beyond  the  boundaries  in  the  title.    This,  however,  is  the 
sole  controlling  effect  of  a  bounding  title.     The  marking  out  of 
the  boundaries  is  applicable  only  to  the  principal  subject  con- 
veyed, and  does  not  limit  the  faculty  of  acquiring  by  pre- 
scription the  accessory  and  inferior  right  of  servitude  over 
adjacent  lands,  the  bounding  title  necessarily  being  a  real  right 
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to  the  dominant  tenement,  in  respect  of  which  the  servitude  is 
claimed. 

A  party  who  possesses  property  under  a  bounding  title  may 
acquire,  by  express  grant  from  the  proprietor  of  the  servient 
tenement,  a  right  of  servitude  over  adjoining  lands  beyond  the 
limits  defined  in  the  title.    The  grant  may  be  in  the  shape  of  a 
mere  contract,  and  in  order  to  make  it  effectual  to  the  grautee 
it  does  not  require  to  be  feudalized.     The  only  requisite  neces- 
sary to  complete  the  right  is  possession.     A  possession  far 
short  of  the  prescriptive  period  will  be  held  explanatory  of  the 
extent  of  the  servitude,  and  sufficient,  along  with  the  grant 
itself,  to  give  the  proprietor  of  the  dominant  tenement,  although 
holding  under  a  bounding  title,  an  unexceptionable  right  to 
what  he  has  possessed.     Long  continued  possession  supplies 
the  place  of  a  written  title,  as  it  gives  rise  to  the  legal  pre- 
sumption, that  the  knowledge  of  the  right  on  the  part  of  the 
owner  of  the  servient  tenement,  and  his  forbearance  to  interrupt 
the  exercise  of  that  right,  are  only  reconcilable  with  a  previous 
dereliction  of  his  full  and  unqualified  right  of  property,  in  con- 
sequence of  some  special  arrangement,  although  all  traces  of 
such  arrangement  may  have  been  lost.    Prescriptive  possession 
alone,  combined  with  the  existence  of  a  real  right  to  the  domi- 
nant tenement,  is  equally  sufficient  to  carry  with  it  certain 
rights  and  privileges  as  a  special  grant,  and  effect  must  be 
given  to  both,  notwithstanding  any  limitation  as  to  the  boun- 
daries of  the  principal  subject. 

The  Court  "  Repelled  the  objection  to  the  pursuer's  title." 

Lord  President  Botlb. — "  It  has  been  decided  over  and 
over  again,  soundly  and  reasonably,  I  think,  that  a  bounding 
title,  without  a  clause  of  part  and  pertinent,  precludes  a  party 
from  acquiring  property  beyond  by  prescription.  But  I  find  no 
such  decision  with  regard  to  servitudes,  and  I  think  the  dis- 
tinction taken  by  Lord  Fullerton,  in  the  case  of  Listen,  is  solid 
and  reasonable.  It  is  maintained,  that  Mr.  Beaumont's  title 
being  only  to  the  '  shealings  and  grassings'  of  Glaschorrie,  he 
has  not  an  absolute  right  of  property  in  these  lands,  but  only  a 
right  of  pasturage.     On  this  point,  I  think  the  decision  in  the 
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case  of  Breadalbane  v.  Campbell  distinctly  applies.  On  the 
whole,  I  feel  called  upon  to  repel  the  objection  to  Mr.  Beau- 
mont's title/' 

Lord  Mackenzie. — "  The  summons  is  a  little  vague ;  but  I 
look  upon  it  as  setting  forth  that  Mr.  Beaumont  is  proprietor 
of  both  subjects  of  Glaschorrie  and  Riechael.  In  this  prelimi- 
nary question  of  title  we  must  assume  that  to  be  true.  This 
puts  an  end  to  a  great  part  of  the  case.  The  Lord  Ordinary's 
difficulty  is,  that  there  cannot  be  a  servitude  to  a  servitude. 
I  don't  think  the  terms  of  the  pursuer's  title,  as  stated,  infer 
that  the  property  of  the  subjects  was  not  conveyed  to  him.  A 
shealing  or  a  grassing  is  a  natural  and  intelligible  name  for  a 
Highland  pasture-farm. 

"  The  only  question,  then,  is  as  to  the  pasturage  on  the  de- 
fender's lands ;  and  when  we  come  to  it,  the  objection  is  want 
of  title  appHcable  to  the  pasturage.     The  ground  of  claim  is 
property  in  certain  lands,  with  immemorial  possession  of  pas- 
turage on  those  adjoining.     There  is  a  denial  of  the  possession, 
and  further,  assuming  possession,  an  objection  to  the  pursuer's 
title  as  being  a  bounding  one,  and  without  a  clause  of  part  and 
pertinent.     On  this  point  I  incline  to  agree  with  your  Lordship. 
I  think  the  general  rule  is,  that  to  constitute  a  servitude  by 
prescription,  the  party  shall,  along  with  prescriptive  use,  have 
a  vaUd  title  to  the  dominant  tenement.     It  is  said  that  there 
are  two  exceptions  to  the  general  rule.     First,  Where  the  title 
to  the  dominant  tenement  does  not  contain  an  express  convey- 
ance of  part  and  pertinent.     That,  if  well  founded,  would  apply 
without  a  bounding  charter.     Whether  bounding  or  not,  if  it 
Were  a  conveyance  of  the  lands  of  A  simply,  it  would  be  ex- 
clusive of  all  title  to  hold  A  as  dominant  over  the  lands  of  B. 
I  am  not  satisfied  that  is  our  rule.     On  the  contrary,  I  think 
that  a  conveyance  of  the  lands  of  A,  with  possession  for  forty 
jears,  of  a  servitude  over  the  lands  of  B,  is  title  and  possession 
soffident  for  acquisition  of  the  servitude  as  a  quality  of  A. 
Secandy  It  is  said  that  there  is  a  bounding  charter,  as  well  as  a 
want  of  a  conveyance  of  part  and  pertinent.     Here  I  have  a 
little  difficulty  as  to  the  fact.     The  title  to  one  of  the  subjects, 
Glaschorrie,  is  strict  enough ;  but,  as  regards  the  other,  it  is 
not  at  all  limited  in  the  charter ;  and  I  don't  hold  that  when  a 
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party  gets  a  conveyance  of  lands  by  name  merely,  it  is  changed 
into  a  bounding  charter  by  a  decision  of  an  arbiter  drawing 
the  line  of  march.  I  may  ask,  Would  the  decision  of  the  arbi- 
ter be  sufficient  in  a  question  of  prescription  like  a  bounding 
charter  ?  If  there  had  been  prescriptive  possession  on  a  charter 
and  sasine  not  bounding  in  disregard  of  the  decree-arbitral, 
would  not  the  decree  vanish  ?  Not  to  dwell  on  this,  suppose 
there  is  here  a  bounding  charter  as  to  both  subjects,— even  in 
^his  view  I  cannot  say  that  the  bounds  in  the  charter  are  bounds 
of  anything  but  the  property.  It  does  not  follow  that  this 
bounded  property  may  not  have  various  servitudes.  In  fact, 
nn  estate,  however  bounded,  must  have  some  rights  reaching 
beyond  the  bounds.  It  must,  for  instance,  have  a  right  of 
access.  But  why  may  it  not  have  others  ?  I  don't  see  that 
there  would  be  anything  inconsistent  if,  after  the  bounding  of 
the  property,  the  charter  conveyed  a  servitude.  If  not,  there 
is  no  exclusion  of  servitudes  by  the  bounding.  On  the  whole, 
it  appears  to  me  that  the  weight  of  authority  is  in  favour  of 
the  view  I  have  stated.  The  only  decision  exactly  in  point  is 
that  of  Listen.  As  to  the  case  of  Saunders,  I  don't  think  it 
applies  at  all." 

Lord  Fullerton. — "  The  question  is  a  very  general  one,  viz., 
Whether  a  bounding  title,  without  a  clause  of  parts  and  perti- 
nents, is  a  sufficient  title  to  enable  a  party  to  plead  that  he  has 
acquired,  by  prescription,  a  servitude  over  other  lands  ?  I 
rather  think,  chiefly  on  the  grounds  already  mentioned  by  your 
Lordships,  that  it  is  a  sufficient  title.  In  the  first  place,  it  is 
clear  that  a  servitude  does  not  require  sasine,  in  express  terms. 
Being  nothing  but  an  accessory  to  the  dominant  tenement^  there 
is  no  absolute  necessity  for  the  mention  of  it  in  the  title.  But 
if  this  be  so,  it  is  impossible  to  hold  that  the  mere  circumstance 
of  the  feudal  title  to  the  lands,  being  strictly  defined  by  limits, 
is  sufficient  to  prevent  known  accessories  from  attaching  to  it, 
which  in  themselves  do  not  require  to  be  strictly  mentioned 
The  essential  circumstance  is  the  possession,  that  being  held  to 
imply  that  there  has  been  originally  a  grant  from  the  proprietor 
of  the  land  over  which  the  servitude  is  constituted.  Indeed, 
the  law,  as  laid  down  by  Mackenzie  and  Erskine,  seems  to  in- 
volve the  proposition,  that  the  use  of  the  servitude  for  forty 
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years  implies  that,  there  has  been  an  accessory  right  created  in 
favour  of  the  dominant  tenement. 

"  The  case  alluded  to,  which  I  decided  in  the  Outer  House, 
went  very  far ;  indeed  further  than  is  necessary  for  the  deci- 
sion of  the  present. 

"  My  judgment  was  adhered  to  by  this  Court ;  but  my  im- 
pression is,  that  if  I  had  been  apprized  at  the  time  of  the  loose 
judgment  in  the  case  of  Saunders,  I  should  have  hesitated  to 
pronounce  it.  However,  the  Court,  with  that  judgment  in  theii;. 
view,  did  not  hold  it  an  authority.  For  it  must  be  admitted  that 
it  would  be  difficult  to  reconcile  the  one  decision  w^ith  the  other. 
"  But  the  case  of  Listen  diflFered  essentially  from  the  present. 
There,  a  possessory  judgment  was  claimed  in  favour  of  the 
servitude,  founded  on  the  bounding  title  and  seven  years'  pos- 
session. Here,  the  point  is  whether  such  a  title,  when  com- 
bined with  a  possession  of  forty  years,  is  suflBcient  to  establish 
the  right. 

"  Now,  this  last  point  was  clearly  assumed  to  be  in  the  affir- 
mative, even  in  the  case  of  Saunders.     For  that,  too,  was  the 
case  of  a  possessory  judgment ;  and  it  appears  from  the  opinion 
of  Lord  Glenlee,  to  which  the  other  Judges  adhered,  that  though 
the  limited  title  was  not  held  in  itself  to  warrant  a  possessory 
judgment,  it  might  establish  a  title,  if  a  forty  years'  possession 
vere  proved.     But  that  is  enough  to  decide  the  present  case, 
in  which  the  only  question  is.  Whether  a  title,  strictly  limited 
as  to  the  lands,  is  or  is  not  exclusive  of  all  servitudes,  for  what- 
ever period  they  may  have  been  possessed  V 

Lord  Jeffrey. — "  I  agree  with  all  the  opinions  that  have 
been  delivered.     When  it  is  once  laid  down  that  a  servitude, 
especially  the  known  servitude  of  pasturage,  is  an  heritable 
right  accessory  to  heritable  property,  and  that  it  does  not  re- 
quire special  notice  in  the  feudal  conveyance  either  of  the 
dominant  or  servient  tenement,  then  I  think  it  is  plain  that  the 
prescriptive  possession  of  it  does  presume  necessarily  all  that  is 
requisite  to  its  constitution.     If  you  don't  require  to  have  it 
mentioned  in  the  feudal  conveyance  of  the  property  to  which  it 
is  accessory,  it  must  follow  that  immemorial  possession,  openly 
and  continuously  had,  implies  a  grant :  and  I  think  the  whole 
train  of  authorities  confirms  that  view. 
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"  It  is  quite  plain  here,  that  the  right  to  the  dominant  tene- 
ment is  a  right  of  property.  The  cattle  to  be  grazed  on  the 
servient  tenement  must,  however,  be  connected  with  the  domi- 
nant, for  the  servitude  must  be  an  easement  to  it.  It  is  quite 
plain,  I  think,  that  there  is  a  limitation  to  the  use  and  conveni- 
ence of  the  dominant  tenement  as  the  birthplace  and  general 
home  of  the  cattle  belonging  to  the  owner.  He  sends  them  in 
summer  to  the  servient  tenement  as  may  be  necessary,  to  the 
easement  of  his  other  lands.  I  think,  therefore,  there  is  nothing 
in  the  specialty  by  which  the  Lord  Ordinary  seems  to  have 
been  perplexed  ;  and  in  that  view  of  the  matter,  as  well  as  all 
the  others,  I  am  inclined  to  concur  with  your  Lordships.  I 
foresee,  however,  that  it  will  be  a  very  difficult  question  when 
it  comes  to  proof;  for  the  party  must  prove  possession  as  a 
servitude^  and  guard  himself  against  the  objection  that  he  is 
attempting  to  prove  possession  as  proprietor.  It  is  for  this 
reason  that  I  have  pointed  out  the  necessity  of  his  shewing 
that  the  animals  pastured  on  the  disputed  ground  did  truly 
belong  to  the  dominant  tenement.  But  that  difficulty  is  apart 
from  the  question  of  title  now  before  us.  The  bounding  charter 
would  not  prevent  a  grant  of  the  servitude  ;  and  if  not,  it  could 
not  prevent  its  being  acquired  in  an  equally  valid  way.  It  can 
exclude  nothing  from  being  acquired,  which  does  not  require  to 
appear  on  the  face  of  the  sasine.'^ 


1.  The  defender's  plea,  in  the 
case  of  Beaumont  v.  Lord 
Glenlyon,  that  the  pursuer  was 
claiming  a  right  not  warranted  by 
his  title,  was  an  erroneous  appli- 
cation of  the  principle  that  a  party 
cannot  prescribe  a  right  of  pro- 
perty on  a  bounding  title.  Where 
a  party  claims  a  right  of  property, 
and  ascribes  his  prescriptive  pos- 
session to  a  bounding  title  without 
a  clause  of  parts  and  pertinents, 


he  is  then  unquestionably  making 
a  claim  not  warranted  by  his  title. 
If  the  title  had  contained  a  clause 
of  parts  and  pertinents,  the  posses- 
sion of  the  subject  claimed  would 
then  be  ascribed  to  such  a  clause 
as  warranting  the  possession.  If, 
again,  without  a  clause  of  parts 
and  pertinents  the  title  had  not 
been  a  bounding  one,  the  prescrip 
tive  possession  might  then  have 
been  founded  upon  as  explanatorjr 
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of  the  extent  of  the  subject  con- 
veyed. A  bounding  title,  however, 
without  a  clause  of  parts  and  per- 
tinents, affords  no  title  to  which  the 
possession  of  the  subject  claimed 
can  be  ascribed.  But  possession 
without  a  title  is  insufficient  to 
establish  a  prescriptive  right.  A 
claim  of  property,  therefore,  by  a 
party  founding  on  a  bounding  title 
is  inconsistent  with  the  title  found- 
ed on.  A  right  of  property,  how- 
ever, and  a  right  of  servitude,  are 
altogether  different  in  their  nature. 
There  is  nothing,  therefore,  in- 
consistent with  or  opposed  to  a 
bounding  title  in  a  claim,  not  of 
property,  but  of  servitude.  Posses- 
sion, therefore,  of  a  servitude  for 
the  space  of  forty  years  will  ])re- 
sume  the  existence  of  an  express 
grant,  and  the  circumstance  of  the 
dominant  title  being  bounded  will 
not  prevent  the  acquisition  of  the 
servitude  by  prescription. 

2.  In  the  case  of  Saunders  v. 
Hunter,  February  26,  1830,  it 
was  held  that  a  proprietor  of  a  feu 
with  a  strictly  bounding  charter, 
and  containing  no  clause  of  parts 
and  pertinents,  but  merely  alleging 
ibrty  years'  possession  of  a  servi- 
tude of  road,  was  not  entitled  to 
a  possessory  judgment  to  the  use 
of  the  road.    Lord  Gi.enlee  ob- 
served,— **  Though  the  advocators 
allege  forty  years'  possession,  the 
Sheriff  Court  is  not  the  place  to 
prove  that.     Even  on  their  own 
shewing,   they  have   merely   the 
means  of  establishing  a  title,  but 
there  is  no  title  yet  established, 
and   therefore  there  can    be  no 
ground  for  a  possessory  judgment.*" 
A  contrary  judgment  was  given 


in  the  case  of  LiSTON  v.  Gallo- 
way, December  3,  1835.  In  that 
case  Miss  Galloway  was  the  pro- 
prietor of  a  feu  on  a  bounding 
title  containing  no  clause  of  parts 
and  pertinents.  Listen,  an  ad- 
joining proprietor,  considering  that 
his  property  was  not  burdened  in 
his  title  with  any  burden  of  ish 
and  entry  in  favour  of  Miss  Gallo- 
way, shut  up  a  gateway  by  which 
she  was  in  the  habit  of  having  ac- 
cess to  her  property.  Miss  Gallo- 
way complained  to  the  Sheriff, 
who  allowed  a  proof,  when  it  ap- 
peared that  for  much  more  than 
seven  years  past  Miss  Galloway  had 
constantly  used  the  close  belonging 
to  Listen  as  an  access  to  her  gar- 
den. Liston  pleaded — That  no 
length  of  possession  on  a  bounding 
title  could  establish  a  right  of  pro- 
perty beyond  the  boundary  in  the 
title,  owing  to  the  total  want  of 
title,  and  that  a  title  of  some  kind 
was  as  necessarj"  to  found  a  pos- 
sessory judgment  at  the  end  of 
seven  years,  as  it  was  to  found  a 
declarator  of  property  at  the  end 
of  forty  years.  Miss  Galloway 
PLEADED  —  That  althouirh  she 
could  not  prescribe  a  right  of  pro- 
perty in  the  face  of  her  title,  there 
was  nothing  to  prevent  her  ac- 
quiring any  known  right  of  servi- 
tude, especially  such  as  that  of  ish 
and  entiy,  which  was  not  at  all 
contradictory  to  her  title.  The 
Sheriff  found  Miss  Galloway  en- 
titled to  the  benefit  of  a  possessory 
judgment. 

3.  Liston  having  advocated. 
Lord  Fullerton,  Ordinary,  re- 
pelled the  reasons  of  advocation. 
In  a  note,  his  Lordship  observed, 
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— "  In  regard  to  the  respondent's 
title,  it  appears  to  him  that  a  bound- 
ing charter,  though  it  may  be  con- 
clusive against  a  claim  of  property 
beyond  its  limits,  is  not  necessarily 
exclusive  of  any  of  the  known 
rights  of  servitude  over  adjacent 
properties,  such  as  that  of  ish  and 
entry,  forming  the  subject  of  the 
present  discussion,  and  therefore 
does,  if  supported  bj'^  the  requisite 
proof  of  possession  of  such  servi- 
tude, afford  a  sufficient  title  for  a 
possessory  judgment."  Liston  hav- 
ing reclaimed,  the  Court  "  Ad- 
hered." Lord  Balgray  ob- 
served,— "  I  think  the  interlocutor 
quite  right.  There  is  no  rule  of 
our  law  more  salutary  in  itself,  or 


better  established,  than  that  which 
declares  that  a  party  who  has  en- 
joyed peaceable  possession  of  a 
right  for  seven  years,  is  entitled 
to  be  protected  in  it  against  sum- 
mary inversion  of  the  state  of  pos- 
session. The  respondent  was  en- 
titled to  that  protection  in  the 
meantime,  and  that  is  all  which 
has  been  found  in  her  favour," 
Lord  President  Hope  observed, 
— "  I  entirely  concur ;  and  I  own 
it  would  appear  to  me  that  the 
judgment  in  the  case  of  Saunders, 
which  has  been  referred  to,  would 
deserve  to  be  reconsidered,  if  it  is 
opposed  in  principle  to  the  deci- 
sion which  we  are  about  to  pro- 
nounce in  this  case.'^ 


A  right  of  Reversion  recorded  in  the  Register  of  Sasines  is  no  bar 

to  the  Positive  Prescription, 


SCOTT  V.  BRUCE  STEWART. 


Narbativb. 


July  1, 1779.  The  lands  of  Blester,  in  Zetland,  formerly  belonged  in  pro- 
perty to  the  Sinclairs  of  Scalaway.  In  1 768  they  were  wadsetted 
by  that  family  to  Stewart  of  Biggton,  the  defender's  author. 
The  pursuer,  being  vested  in  the  right  of  reversion  which  was 
formerly  in  his  authors,  the  Sinclairs  of  Scalaway,  brought  an 
action  to  have  it  declared  that  the  lands  were  redeemable,  and 
to  have  the  defender  ordained  to  renounce  and  discharge  his 
right  over  them  on  receiving  the  money  for  which  the  lands 
were  wadsetted.  The  defender  produced  an  absolute  disposi- 
tion of  the  lands,  granted  in  1706  by  Charles  Stewart  of  Bigg- 
ton, to  his  son  John  Laurence  Stewart,  with  infeflment  taken 
upon  it  in  1709.  Having  possessed  in  virtue  of  this  title,  he 
pleaded  a  prescriptive  title  to  exclude. 
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Pleaded  for  the  Pursuer. — The  right  of  reversion,  on  pcott 
which  the  pursuer's  action  is  founded,  is  contained  in  gremio  of  Beuci 
the  original  right  granted  by  his  authors,  the  Sinclairs  of  Seal-  ^'' 

away,  to  the  defender's  authors,  the  Stewarts  of  Bigton.    In  the        ^^^**- 
infeftment  following  upon  that  right  the  reversion  is  incorpo-  pubsdbr. 
rated,  and  the  infeftment  being  recorded,  the  right  is  perpetual, 
and  not  liable  to  be  lost  by  prescription. 

A  reservation,  being  a  faculty  which  the  reverser  may  use  or 
not  as  he  thinks  proper,  is  from  its  nature  perpetual.     It  was 
necessary,  therefore,  for  the  Statute  161 7,  c.  12,  to  subject  rever- 
sion to  the  negative  prescription.     But  the  act  excepts  from  the 
rule  thus  established,  reversions  in  gremio  or  recorded.     The 
Statute,  therefore,  clearly  intended  that  they  should  remain  on 
the  former  footing,  entirely  free  from  the  statutory  regulation  of 
prescription.    It  is  impossible  to  express  the  distinction  intended 
to  be  made  between  latent  reversions  and  those  published  either 
in  gremio  of  the  wadsetter's  infeftment,  or  by  recording  the 
separate  deed  more  strongly  than  the  Act  does  when  it  uses 
these  words  : — "  In  the  which  case,  seeing  all  suspicion  of  false- 
hood ceases  most  justly,  the  actions  upon  the  said  reversion 
engrossed  and  registered  ought  to  be  perpetual."    This  expres- 
sion "  perpetual"  imports  that  such  reversions  should  in  no  case 
be  liable  to  presci-iption,  but  remain  according  to  the  nature  of 
a  faculty,  perpetual,  in  the  full  and  natural  sense  of  that  word. 
In  the  case  of  Elliot  v.  Maxwell,  it  was  solemnly  determined 
that  a  recorded  reversion  could  not  be  cut  off  by  forty  years' 
possession  on  absolute  titles.      The  Court  found,  "  That  the 
reversion  being  registered  in  the  Register  of  Sasines  and  Re- 
versions, does  not  prescribe." 

The  defender's  objection,  that  the  right  of  reversion  cannot 
be  considered  in  gremio^  because  it  is  not  contained  in  the 
disposition  1706  and  the  infeftment  1706,  which  he  produces 
as  his  title  to  the  lands,  is  too  critical  a  construction  of  the 
Statute.     A  reversion  in  gremio  is  as  effectually  published  by 
recording  the  wadsetter's  infeftment  as  a  separate  reversion  is 
by  being  recorded  apart.     The  former,  by  its  publication,  is 
equally  above  the  suspicion  of  falsehood  with  a  recorded  rever- 
sion. 

VOL.  III.  2  o 
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Scott  Pleaded  FOR  THE  DEFENDER. — The  exception  in  the  Statute 

Bruce  1617  does  not  apply  to  the  reversion  in  the  present  case-  The 
TBWAKT.  reyersion  is  not  a  registered  reversion  in  terms  of  the  Statute, 
1776.  neither  is  it  a  reversion  incorporated  in  gremio  of  the  titles  pro- 
D»F*NDER.  duced  and  founded  upon  by  the  defender.  *  The  words  of  the 
Statute  are,  "  except  the  same  reversion  be  incorporate  within 
the  body  of  the  infeftment  used  and  produced  by  the  possessor 
of  the  said  lands  for  his  title  of  the  same,  and  registered  in  the 
Clerk  of  Register  his  books."  The  defender  produces  and  founds 
upon  absolute  titles  of  propei-ty,  unqualified  by  any  reversion. 
All  that  the  Act  1617  requires,  is  a  title  of  property  clothed 
with  forty  years'  possession.  The  defender  having  shewn  this, 
he  is  secure,  by  the  force  of  the  Statute,  against  all  latent  rights 
of  reversion,  or  other  ground  of  challenge  whatever,  which  have 
not  been  made  the  foundation  of  a  claim  within  the  forty  years. 
The  pursuer's  claim  to  the  reversion  is  cut  oflF  by  the  n^a- 
tive  prescription,  and  the  pursuer  is  secure  by  the  positive  pre- 
scription. In  order  to  secure  a  right  of  reversion  from  pre- 
scription, it  must  appear  in  the  titles  to  the  lands  within  forty 
years  of  bringing  the  action.  Without  this,  latent  claims  of 
reversion  might  operate  for  ever,  without  limitation.  If  the 
right  of  reversion  once  incorporated  is  understood  to  be  per- 
petual, no  purchaser  can  be  safe.  In  the  case  of  tailzies,  an 
heir,  whose  predecessor  was  fettered  by  the  strictest  entail,  may 
get  quit  of  it  by  making  up  his  titles  in  fee-simple,  and  being 
allowed  to  possess  upon  an  unlimited  right  of  forty  years. 
Nothing  can  be  more  apposite  than  this  to  the  present  case. 
The  case  of  Elliot  v.  Maxwell  of  Nithsdale  seems  to  have  gone 
upon  the  letter  of  the  Statute  with  respect  to  registered  rever- 
sions ;  but  the  present  case,  which  relates  to  a  reversion  once 
engrossed  in  the  titles,  and  afterwards  left  out,  is  very  different 
from  that  case.  The  presumption  is,  that  the  right  of  reversion 
was  left  out  es  propositOy  as  being  discharged  and  extinguished, 
and  if  this  is  not  challenged  within  forty  years,  the  party  is 
secure,  and  the  reversion  will  be  cut  off  by  prescription. 


DeTisTWe        ^^^  Lords  "  Repelled  the  first  objection  to  the  Bufficiency  of 
the  defender's  title  to  exclude." 
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Lord  Braxfield,  Lord-Probationer,  reported  the  case  to  the       >^'tt 
Court,  and  observed, — "  The  first  question,  as  to  the  validity  of      beucb 
the  exclusive  title,  is  of  great  importance.     I  am  clear  that  the     ^^''^^^^- 
exception  in  the  Statute  1617  is  no  bar  :  the  Statute  relates  to       ^^'^• 
negative  prescription  only.     As  long  as  a  person  possesses  on  a         ,  ^^ 
right  bearing  a  reversion  in  gremioy  his  possession  is  that  of  the  sions,  Voi.  ii 
reverser ;  and  the  reverser's  right  must  be  saved  from  a  nega-  ^' 
tive  prescription.     But  it  is  not  possible  to  suppose  that  the 
Statute  meant  to  hinder  a  man  from  acquiring  a  right  which  he 
had  not  before.     A  right  a  non  dotmno,  after  the  years  of  pre- 
scription, is  as  valid  as  a  right  a  vero  domino.    There  is  a  legal 
presumption  introduced  that  all  rights  were  conveyed.     As  to 
the  case  of  Elliot  of  Arkleton  v.  Maxwell,  I  am  as  clear  as  I  was 
ever  in  my  life  that  it  was  a  wrong  decision.    Besides,  it  applies 
not  to  this  case.     It  would  wound  the  Statute  1617,  if  a  regis- 
tered reversion  was  to  be  a  perpetual  bar  against  prescription.'' 
Lord  Monboddo. — "  It  was  not  necessary  to  make  a  Statute 
that  a  right  of  reversion  in  a  man's  own  right  should  be  good 
against  him ;  for  no  one  can  object  to  the  right  on  which  he 
founds.     If  this  right  had  been  engrossed  in  the  titles  of  pre- 
scription, it  would  have  been  good.   It  is  true  that  the  defender 
here  has  acquired  a  right  from  a  person  who  had  none ;  but 
that  is  the  case  in  matters  of  prescription  in  general.     A  man, 
in  the  case  of  lands,  may,  by  means  of  an  erroneous  title  and 
a  long  life,  acquire  a  right  to  himself.    As  to  the  case  of  Arkle- 
ton, it  does  not  apply,  and,  if  it  did,  I  should  think  it  a  wrong 
decision.     Lord  Dirleton  says,  *  Why  should  not  a  right  of  re- 
version .on  record  prescribe  as  well  as  a  bond  on  record  V     I 
think  that  there  is  much  reason  for  the  query." 

Lord  Hailes. — "  I  am  of  opinion  with  the  Lord-Probationer, 
as  to  the  first  general  point." 

Lord  President  Dun  das. — "  I  am  clearly  of  opinion  with  the 
Lord-Probationer  as  to  the  first  objection.  The  positive  pre- 
scription is  adjectio  dominii  continuatione  possessionis  per  tern" 
pus  lege  definitum.  There  is  no  occasion  to  attack  the  decision 
in  the  case  of  Arkleton  ;  but  I  cannot  reconcile  it  with  the 
principle  which  I  lay  down  as  to  the  nature  of  positive  pre- 
scription." 
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1.  The  case  of  Elliot  r.  Max- 
well, decided  in  1727,  and  reported 
by  Lord  Karnes  in  his  Remarka- 
ble Decisions,  supports  the  view 
taken  by  Mr.  Erskino  in  his  In- 
stitutes, but  it  must  now  be  held 
to  be  of  no  authority.  In  that 
case  Adam  Cunningham  was  infeft; 
in  1633  on  a  Crown  charter,  heri- 
tably and  irredeemably.  In  1643 
he  conveyed  the  lands  to  Walter 
Scott,  who  was  likewise  publicly 
infeft,  and,  in  1669,  he  convey^ 
them  to  the  pursuer^s  father,  who 
also  obtained  a  charter  from  the 
Crown.  On  his  death  the  pur- 
suer, his  apparent  heir,  brought 
the  estate  to  sale  for  payment  to 
his  father^s  creditors.  In  the  course 
of  the  process  of  sale  William  Max- 
well compeared,  and  pleaded  that 
Adam  Cunningham,  the  original 
author  of  the  pursuer^s  father,  was 
no  more  than  a  wadsetter,  and 
that  there  was  an  eik  to  the  rever- 
sion made  by  contract  in  1 663,  by 
Walter  Scott,  *he  purchaser  from 
Cunningham,  and  tiiat  this  eik 
was  duly  registered.  He  pleaded, 
therefore,  that  the  right  of  the 
pursuer'^s  father  was  qualified  by 
the  reversion  even  in  a  question 
with  creditors  and  singular  succes- 
sors, and  he  founded  on  the  excep- 
tion in  the  Statute  in  •  regard  to 
registered  reversions.  The  pur- 
suer and  the  creditors  of  his  father 
PLEADED — Their  authors  bad  pos- 
sessed the  lands  for  more  than 
forty  years,  by  virtue  of  absolute 
charters  from  the  Crown,  which 
contained  no  right  of  reversion 
incorporated  in  them.  No  docu- 
ment, either,  had  been  taken  by 
the  party  in  right  of  the  reversion 


upon  any  letter  of  reversioTi.  The 
pursuers,  therefore,  are  secure, 
whatever  action  the  reverser  may 
have  against  Cunningham,  the 
granter  of  the  reversion,  or  his 
heirs,  or  against  Scott,  the  pur- 
chaser from  Cunningham,  and 
who  accepted  of  the  right  with  the 
burden  of  reversion.  The  judg- 
ment of  the  Court  was,  "  The 
Lords  Found,  That  the  reversion 
being  registrat  in  the  Register  of 
Sasines  and  Reversions,  does  not 

prescriba" 

2.   In    reporting  the    case    of 

Scott  r.  Bruce  Stewart,  Mr. 
Tait  observes, — "  The  decision  in 
January  1727,  Elliot  v.  Maxwell, 
observed  by  Lord  Kames,  that  a 
recorded  reversion  could  not  be 
cut  off  by  forty  years'  possesion 
on  absolute  titles,  is  not  approved 
of.  It  occurred  in  a  case  reported 
by  Lord  Braxfield  as  Lord-Pro- 
bationer— Scott  r.  Bruce  Stewart, 
December  1776.  In  this  case  it 
was  held  that  possession  for  for^ 
yeai*s,  on  absolute  titles,  will  work 
off  every  fetter  of  reversion  what- 
soever. If  an  heir,  whose  pre- 
decessor's right  was  redeemable  in 
virtue  of  a  reversion,  either  regis- 
tered or  engrossed  in  the  body  of 
his  infeftment,  makes  up  titles  as 
absolute  proprietor,  leaving  oat 
the  right  of  reversion,  he  will  be 
rendered  secure  against  all  chal- 
lenge by  the  positive  prescriptioD. 
And  in  the  case  of  tailzies,  an 
heir  whose  predecessor  was  fetter- 
ed by  the  strictest  tailzie,  may  gel 
quit  of  it  by  making  np  his  titles 
in  fee- simple,  leaving  out  the  tail* 
zie,  and  possessing  on  them  for  forty 
years.   This  was  the  doctrine  held 
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by  the  Judges  to  be  law,  in  decid- 
ing this  case,   Scott  v.  Stewart, 
and  so  reported  by  Lord-Proba- 
tioner."— Br.  Sup.y  vol.  V.  p.  542. 
3.  In  order  to  prevent  a  right 
of  reversion  being  lost  by  the  posi- 
tive prescription,  it  is  necessary 
that  the  reversion  be  clearly  ex- 
pressed in  the  infeftment  of  the 
party   possessing  the  lands.     A 
general  reference  to  a  reversion 
engrossed  in  the  prior  titles  is  not 
sufficient.  In  the  case  of  Gkddes 
V.  Miller,  May  28,  1819,  a  con- 
veyance   was    granted    in    1733 
onder  burden  of  the  ^  clauses  of 
reversion  contained  in  any  of  the 
writs  above  deduced  of  the  lands 
above  written,  that  are  not  irre- 
deemably disponed  to  me."  In  the 
close   of   the    deed    the  grantor 
farther  "  saved  and  reserved  power 
to  such  of  the  debtors  in  the  wad- 
set rights  above  deduced,  to  re- 
deem the  lands  thereby  disponed, 
conform  to  the  clauses  of  reversion 
therein  contained."     In  the  pre- 
cept of  sasine  authority  was  grant- 
ed for  infefting  the  disponee,  "  sav- 
ing and  reserving,    however,   to 
SQch  of  the  debtors  in  the  wadset 
rights  above  deduced,  to  redeem 
the  lands  thereby  disponed,  con- 
ibrm  to  the  clauses  of  reversion 
therein  mentioned/^    The  precept 
was  engrossed  in  the  instrument 
of  sasine,  and  in  1739  infeftment 
was  given  ^^  with  and  under  the 
reservations  and  powers  particu- 
larly mentioned  in  the  said  pre- 
cept."    In  an  action  brought  by 
the  heir  of  the   reverser  for  the 
purpose  of  enforcing  his  right  of 
redemption,  the  defender  pleaded 
a  sufficient  title  to  exclude,  and 


maintained  that  no  effect  could  be 
given  to  the  right  of  reversion 
claimed,  as  it  was  not  incorporated 
in  gremio  of  the  sasine,  as  required 
by  the  Statute  1617,  and  that  the 
reference  to  it  was  not  sufficiently 
clear  or  explicit.  Lord  Allow  at, 
Ordinary,  Found,  "That  although 
in  the  disposition  in  1733,  follow- 
ed by  infeftment  in  1739,  there 
was  a  general  clause  by  the  grant- 
or, binding  himself  to  infeft  his 
son  a  me  vel  de  me,  but  ^  with  and 
under  the  particular  clauses  of  re- 
version contained  in  anv  of  the 
writs  above  deduced,'  yet  this 
cannot  by  implication  be  applied 
to  the  conveyance  of  the  subjects 
in  question,  which  appears  to  be 
an  irredeemable  disposition,  but 
can  only  apply  to  those  wadset 
rights  which  are  nominatim,  and 
expressly  mentioned  in  the  dis- 
position, especially  after  the  very 
recent  decision  of  Sir  Hugh  Munro 
V.  Munro,  May  19,  1812,  and 
where  such  a  long  period  of  pos- 
session has  followed  upon  these 
titles.  Therefore,  Finds  the  title 
produced,  which  goes  back  to 
1733,  sufficient  to  exclude  the 
present  action."  The  pursuer  hav- 
ing reclaimed,  the  Court  "  Ad- 
hered." At  the  advising  it  was 
observed  on  the  Bench,  "  It  is 
not  necessary  that  the  right  of 
reversion  be  verbatim  inserted.  It 
is  enough  that  there  be  such  a 
clear  and  explicit  expression  of  the 
nature  of  the  right  as  is  capable 
of  putting  people  on  their  guard ; 
but  this  is  not  the  case  here." 

4.  In  the  case  of  MuNUO  v. 
Munro,  May  19, 1812,  see  supra, 
page  373,  the  riglit  of  reversion  did 
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not  appear  at  all  in  the  infeft- 
ments  founded  upon  as  a  prescrip- 
tive title  to  exclude.  Lord  Gil- 
lies observed, — "  No  right  of 
reversion  is  good  unless  it  is 
registered  or  incorporated  in  the 
titles.  But  here  there  is  neither 
the  one  nor  the  other."^  Lord 
Meadowbank  observed, — "  No 
reversion  can  be  said  to  be  incor- 
porated in  a  sasine  unless  the 
import  of  it  is  clearly  expressed  in 
it.  One  is  not  bound  to  go  and 
search  for  deeds  not  upon  record.*" 
In  the  case  of  Chambers  v.  Law, 
July  6,  1823,  an  action  of  declara- 
tor of  redemption  was  brought,  on 
the  ground,  that  the  foundation 
of  the  defender's  title  was  a  re- 


deemableheritable  bond  andsasine, 
and  that  such  a  title  was  not  sub- 
ject to  prescription.  The  defender 
PLEADED — That  the  lands  had 
been  possessed  on  unqualified  rights 
for  more  than  forty  years,  and  that 
any  title  which  the  pursuer  or  his 
ancestors  might  have  had,  was 
cut  ofi^  by  the  negative  prescrip- 
tion. Lord  Allowat,  Ordinary, 
— "  In  respect  that  they  had  pro- 
duced a  sufficient  title  to  exclude, 
far  beyond  the  years  of  prescrip- 
tion, and  in  respect  of  the  decision 
of  the  Coart  in  Munro  v.  Munro, 
May  19,  1812,  assoilzied  the  de- 
fenders." The  pursuer  having  re- 
claimed, the  Court  "  Adhered." 


The  running  of  the  Positive  Prescription  is  suspended  by  the  minority 

of  the  verus  dominus. 

BLAIR  V,  SHEDDEN. 

Dec.  6, 1754.  HAMILTON  Blair,  OS  patron  of  the  parish  of  Dairy,  and  as 
Narrative,  having  right  thereby  to  the  teinds  of  the  parish,  brought  an 
action  against  the  defender  and  others,  feuars  and  yassals  of 
Eerseland,  situated  within  the  parish,  for  payment  of  the  teinds 
of  their  lands,  bygone  and  in  time  coming.  The  defenders  pro- 
duced charters  and  infeftments  derived  from  Kerr  of  Kerseland, 
containing  an  heritable  right  to  the  teinds  of  their  lands  upon 
which  they  had  possessed  without  interruption  for  the  space  of 
forty  years,  and  they  insisted  that  the  property  of  the  teinds 
was  established  in  them  by  the  positive  prescription.  The 
pursuer  answered,  that  the  prescription  was  interrupted  by  his 
minority,  and  the  defenders  replied,  that  minority  did  not 
interrupt  the  positive  prescription. 
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The  Lord  Ordinary  Found,  "  That  the  prescription  was  in-       ^^^^ 
terrupted  by  the  minority  of  the  pursuer,  and  therefore  repelled     sheddw. 
the  defence/'  1764. 

The  defender  having  reclaimed,  a  hearing  in  presence  of  the 
whole  Court  was  ordered. 

Pleaded  for  the  Pursuer. — Minority  ought  to  be  deducted,  argumrht  roa 
for  no  distinction  is  made  in  the  Statute  between  the  positive 
and  negative  prescription.  The  Act  declares,  "  That  in  the 
course  of  the  said  forty  years'  prescription,  the  years  of  minority 
and  less  age  shall  no  ways  be  counted,  but  only  the  years 
during  the  which  the  parties  against  whom  the  prescription 
and  objected  were  majors  and  past  twenty-one  years  of  age." 
The  expression,  "  the  said  forty  years'  prescription,"  does  not 
relate  exclusively  to  the  negative  prescription.  The  word 
"  prescription"  is  never  used  till  mention  is  made  of  it  in  the 
declaration  regarding  the  deduction  of  the  years  of  minority. 
It  must,  therefore,  relate  to  the  title  of  the  Act,  which  is 
"  Anent  prescription  in  heritable  rights,"  and  consequently 
comprehends  both  prescriptions.  For  this  reason,  likewise,  the 
exception  of  minority  is  properly  inserted  in  the  place  it  holds 
in  the  Act,  as  being  intended  to  relate  to  both  prescriptions. 

According  to  the  argument  of  the  defender,  a  minor  having 
a  personal  claim  of  debt  is  secured  from  prescription,  as  well 
positive  as  negative,  but  a  minor  having  a  real  right  to  an 
estate  may  lose  it  by  the  positive  prescription.  A  proper 
wadset  is  a  real  right,  an  improper  one  is  a  debt.  A  minor 
would  lose  the  former  but  not  the  latter,  which  is  absurd.  The 
law  could  never  mean  to  prescribe  a  claim  of  debt,  and  yet  to 
destroy  a  claim  of  property. 

Pleaded   for   the   Defender. — According  to   the    feudal  ARoirMKNT  fok 

,  y  DeF£NDKR. 

system  land  can  only  be  conveyed  l)y  writing.  If  a  vassal 
could  not  produce  titles  in  writing,  connecting  him  with  the 
superior,  the  land  returned  to  the  superior.  It  being  necessary, 
therefore,  for  a  party  being  in  possession  of  the  land  to  connect 
himself  with  the  superior,  the  whole  progress  of  titles  connecting 
him  with  the  superior  was  necessary  to  be  preserved.  These 
might  often  chance  to  be  lost  or  mislaid.     To  remedy  this  in- 
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convenience  the  Act  1594  dispensed  with  the  production  of 
many  of  these  titles  after  the  lapse  of  forty  years.  The  Act 
established  no  prescription,  but  only  a  legal  presumption  that 
such  deeds  had  existed.  The  Act  1617  proceeded  farther,  and 
by  its  first  part  dispensed  with  the  production  of  all  deeds 
beyond  forty  years.  This  part  of  the  Statute  introduced  no 
prescription  properly  so  called,  but  only  a  presumption  the  same 
in  nature  with  that  introduced  by  the  Act  1594,  but  more  ample. 
In  this  part  of  the  Statute  the  benefit  of  persons  in  possession, 
the  supposed  proprietors,  was  considered.  Minors  ought  only 
to  be  indemnified  from  the  consequences  of  that  diligence  which 
their  nonage  occasions.  As  real  rights,  however,  cannot  be 
lost  by  negligence  alone,  the  exception  of  minority  was  not 
necessary  in  this  part  of  the  Statute.  The  case  is  different  as 
regards  moveable  subjects.  The  right  to  them  may  be  lost  by 
the  negative  prescription.  A  denial  of  action  is  equivalent  to 
a  forfeiture  of  the  right.  But  minors  ought  not  to  be  forfeited 
for  their  negligence  alone.  Therefore  they  are  secured  fix>m 
the  negative  prescription  by  the  second  part  of  the  Act  The 
clause  regarding  the  deduction  of  minority  relates  to  that  pre- 
scription only.  That  was  the  prescription  last  mentioned,  and 
it  is  referred  to  in  the  clause  by  the  words  "  the  said  forty 
years'  prescription." 

The  Lords  Found,  "  That  minority  must  be  deducted  from 
the  years  of  the  positive  prescription.'^ 


1.  Loud  Monboddo  in  his 
Decisions  observes, — "  In  this  case 
the  Lords  found,  after  a  full  hear- 
ing of  two  days  of  the  lawyers, 
and  a  third  day's  hearing  of  one 
another,  that  the  positive  prescrip- 
tion did  not  run  against  minors ; 
dissent  President  and  Karnes, 
Woodhall  and  Shewlton.  The 
President  said  that  he  had  been 
very  much  perplexed  about  this 


question  since  he  first  began  to 

study  law ;  that  Justinian,  and  the 
interpreters  of  the  Roman  law  who 
have  written  since  his  time,  have 
made  a  confusion  betwixt  usuca- 
pion and  prescription  that  is  inex- 
tricable. By  Justinian's  constitu- 
tion, a  thing  was  usucapt  in  ten 
or  twenty  years,  tit.  Cod.  De 
Transformando  Usucapionty  yet 
the  action  rei  vindicatio  was  not 
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lost  to  the  former  proprietor  but 
by  the  prescription  of  thirty  years. 
The  same  confusion,  he  said,  was 
in  our  law  betwixt   the   }x>sitive 
and  negative  prescription,  which 
are  confounded  in  tlie  Act  1617, 
and  by  our  authors  who  treat  of 
them :  that  what  determined  his 
judgment  in  the  matter  was  the 
decision,    24th    December   1728, 
Presbytery   of   Perth    v.  Magis- 
trates of  Perth,  Diet,  tit.  Prescrip- 
tion, p.  98,  where  it  was  found 
that  the  action  rei  vindicatto  is  not 
cut  off  by  the  negative  prescrip- 
tion of  forty  years,  if  another  has 
not  acquired  the  property  by  pre- 
scription  on   a   good   title :    that 
this  decision  shewed  him  tliat  the 
foundation  of  our  prescription  was 
not   the   negligence   of  the   pro- 
prietor, in   which  case  it   might 
be  interrupted  by  minority,  but 
acme  other  foundation,  which,  he 
thought,  in  the  case  of  the  posi- 
tive prescription,  was,  that  a  man 
vho   had    possessed    forty  years 
upon  charter  and  sasine  had  an- 
terior rights,  which  were  destroyed 
by  fire    or   any   other    accident. 
Now,  from  a  prescription  of  this 
kindj  founded  not  upon  negligence 
but  upon  such  a  presumption,  there 
is  no  reason  why  minority  should  be 
deduced." — Br,  Sup,y  vol.  v. p.  825. 
2.  Lord  Mokboddo  then  con- 
tinues,— "  Upon  this   it   may  be 
observed,  that  there  is  no  contra- 
diction betwixt  the  property  being 
transferred  by  usucapion  in  ten  or 
twenty  years,  and  the  general  rule 
of  personal  actions  lasting  thirty 
years;  because  the  rei  vindicatio 
most,  by  the  nature  of  the  thing, 
be  an  exception  to  that  rule,  since 


it  can  last  no  longer  than  the  right 
of  property  in  which  it  is  founded. 
The  case  is  different  with  respect 
to  the  hypothecary  action,  which, 
by  the  lioman  law,  lasts  after  the 
debt  is  prescribed ;  L,  2,  Cod.  de 
Evictione  Pignoria ;  vide  Decis. 
■  Frisic,  Zach,  Huber,  Observat,  28  ; 
but  the  reason  is  also  different : 
that  it  is  indeed  better  when,  as  in 
our  law,  the  right  of  property  and 
the  right  of  action  prescribe  in 
the  same  time;  and  it  would  be 
introducing  a  kind  of  dissonance 
and  absurdity  to  make  the  pre- 
scription of  the  action  to  be  inter- 
rupted by  minority,  and  yet  not 
the  prescription  of  the  thing ;  so 
that  a  man  may  have  lost  his 
estate  by  j)rescription,  and  yet  not 
have  lost  the  right  of  action  for 
recovering  of  that  estate  :  that  all 
that  was  decided  in  the  case  of 
the  Town  of  Perth  is,  that  the 
prcescriptio  longissimi  temporis does 
not  take  place  with  us,  and  that 
nothing  can  be  acquired  by  pos- 
session, according  to  the  law  of 
Scotland,  without  a  just  title ; 
that  is,  in  other  words,  that  we 
have  no  prescription  of  rights  of 
property  except  usucapion  ;  so 
that  nobody  can  lose  his  right  of 
property  except  somebody  else  ac- 
quire it.  And  this  decision  was 
according  to  good  principles ;  for 
while  I  retain  my  riglit  of  pro- 
perty, it  is  impossible  that  the 
action  rei  vindicatio  can  ever  pre- 
scribe ;  or,  vice  versa,  the  property 
being  lost,  the  action  must  also  be 
lost.  It  does  not  therefore  follow, 
from  this  decision,  that  our  pre- 
scription is  not  founded  on  negli- 
gence, but  that  we  have  no  pre- 


474 


PRESCRIPTION. 


scription  at  all  of  this  kind. 
Supposing  that  positive  prescrip- 
tion were  to  be  founded  upon  the 
presumption  mentioned,  yet  it 
would  not  follow  that  this  pre- 
sumption ought  to  take  place 
against  minors :  our  positive  pre- 
scription would  still  be  an  adjectio 
dominii  by  continuance  of  posses- 
sion. Now,  why  should  that  pos- 
session run  against  minors,  or  why 
should  not  they  be  saved  against 
prescription  of  their  lands  as  well 
as  of  their  obligations  ?" 

3.  Some  lawyers  have  doubted 
whether  the  suspension  of  the 
running  of  the  positive  prescrip- 
tion should  not  have  been  confined 
to  the  negative  prescription  only. 
Lord  TnuRLOwin  the  Burgony 
Cause  observed  on  this  point, — 
"The  Act  1617  introduced  the 
positive  prescription,  as  it  is  called, 
into  the  law  of  Scotland;  and  it 
enlarged  and  corrected  the  nega- 
tive prescription.  The  negative 
prescription  is  a  title,  in  bar  of  all 
action  for  claiming  a  right  after 
the  lapse  of  forty  years.  This  is 
the  only  sort  of  prescription  known 


in  this  coontiy ;  and  it  is  the  only 
sort  known  in  the  Roman  law; 
the  positive  prescription  then  in- 
troduced into  the  law  of  Scotland 
was  novel  in  that  countiy,  and  is 
unknown  in  all  others.  This,  in- 
stead of  applying  the  prescription 
to  the  person,  applied  it  to  the 
possession,  whether  upon  a  good 
or  bad  title,  and  made  the  lapse  of 
forty  years  a  sufficient  confirma- 
tion of  it.  I  have  considered  this 
Act  1617  with  as  much  attention 
as  I  could;  and,  if  it  had  fallen 
upon  me  to  decide  the  question,  I 
should  have  held,  that  the  last 
clause  in  the  Act  relative  to  the 
deduction  of  minority,  had  a  re- 
ference only  to  the  negative  pre- 
scription; not  only  because  the 
grammatical  construction  required 
such  an  interpretation,  but  because 
the  exception  is  contrary  to  the 
natui^  of  the  positive  prescription. 
But  this  point  was  decided  difier- 
ently  a  long  time  ago.  It  is  not 
impossible  to  interpret  the  Statute 
so  as  to  justify  that  decision ;  and 
it  would  be  dangerous  to  bring  the 
matter  into  question  now." 


Where  an  Entailed  Estate  is  possessed  on  a  Fee-Simple  Investiture, 
the  running  of  Prescription  upon  thai  Investiture  is  not  stispended 
by  the  minority  of  any  of  the  heirs-suistittUe,  either  immediate  or 
remote,  unless  the  right  of  succession  has  actuaUy  devolved  upon  him. 


I.— GORDON  V.  GORDON. 


Dec.  21, 1784.       In  ]  730,  Mr.  Gordon  of  Whiteley  entailed  his  estate  in  favour 
Narrativb.     of  his  son  Alexander  and  his  heirs-male,  whom  failing,  to  Charles 
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his  brother,  and  his  heirs-male.     Alexander,  having  succeeded      gordow 
his  father,  neglected  the  entail,  and  in  1739  took  infeftment  in     Gobdo!!. 
the  lands,  in  virtue  of  a  precept  of  clare  constat  from  the  supe-      "nil" 
rior.     On  this  title  he  possessed  the  estate  until  his  death  in 
1 783.     Having  died  without  issue,  the  next  heir  of  entail  was 
the  pursuer,  George  Alexander,  the  son  of  Charles  Gordon, 
the  brother  of  the  entailer.     Charles  Gordon   had  died   in 
1775,  and  at  that  time  his  son,  the  pursuer,  was  only  two  years 
of  age. 

On  the  death  of  Alexander  in  1783,  his  sister  and  heir  of 
line,  Janet  Gordon,  claimed  the  property,  on  the  ground  that 
her  brother  had  acquired  by  prescription  immunity  from  the 
fetters  of  the  entail.  The  heir  of  entail  insisted  that  prescrip- 
tion had  been  interrupted  by  his  minority. 

Pleaded  for  the  Heir  of  Entail. — The  claimant  seeks  only  aroumtot  ror 
to  have  his  own  minority  deducted,  and  not  the  minority  of  any  tail. 
other  substitute.    At  the  death  of  his  father  in  1 775,  six  years 
were  wanting  to  complete  the  statutory  period  of  prescription 
on  the  fee-simple  title.    At  that  time  the  claimant  was  only  two 
years  of  age,  and  he  was  the  immediate  heir-substitute  of  entail. 
After  his  father's  death,  the  claimant  was  the  person  against 
whom  the  prescription  was  operating.     He  is  also  the  person 
against  whom  the  prescription  is  now  objected.     He  is  there- 
fore entitled  to  plead,  in  the  precise  terms  of  the  Statute,  that 
the  years  of  his  minority  shall  not  be  counted,  but  only  the 
years  during  which  the  parties  against  whom  the  prescription 
is  used  and  objected  were  majors. 

Pleaded  for  the  Heir  of  Line. — Assuming  that  the  excep-  argomentfor 

tion  of  minority  in  the  Statute  1617  was  meant  to  extend  to    "*^    "**" 

the  positive  as  well  as  to  the  negative  prescription,  yet  that 

doctrine  is  not  applicable  to  the  case  of  an  entail  whereby  there 

are  a  number  of  substitutes,  all  having  a  title  and  an  interest 

to  bring  an  action  for  making  the  entail  effectual.     The  whole 

heirs  of  tailzie  fall  to  be  regarded  as  a  collective  body,  some 

having  nearer  and  some  more  remote  interest,  but  all  of  them 

having  an  interest.     Among  substitute  heirs  of  entail,  minors 

might  always  be  found  so  as  to  create  a  perpetual  interruption. 
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Gordon  j^qf  would  the  evil  be  prevented  by  limiting  the  deduction  of 
Gordon,  minority  to  the  nearest  heir  in  substitution,  for  though  not  by  the 
1784.  co-existence,  yet  by  the  succession  of  minors,  the  interruption 
might  be  continued  without  end.  Under  an  entail,  two  distinct 
interests  only  arise^ — the  interest  of  the  heir  in  possession^  and 
that  of  the  substitutes  in  expectation.  To  each  of  the  substi- 
tutes indiscriminately,  whether  nearer  or  more  remote,  an  action 
is  competent  for  the  protection  of  their  right,  the  right  being 
common  to  all.  As  holding,  therefore,  one  individual  common 
right,  the  substitutes  are  to  be  viewed  in  the  Ught  of  a  collec- 
tive body,  the  existence  of  which  depends  not  on  any  specific 
number  of  component  parts.  Unless,  therefore,  the  body  con- 
sist entirely  of  minors,  it  can  have  no  claim  to  any  of  the  privi- 
leges of  minority. 

Firet  interiocnr      At  the  first  advising  of  the  cause,  the  Court  Found,  "  That 
jSy  iTj^'mi  the  years  of  George  Alexander  Gordon's  minority,  from  the 

year  1775,  when  his  father  died,  fell  to  be  deducted  from  the 

years  of  prescription." 

^^2i"TV84        ^^^  ^®^^  ^^  entail  having  reclaimed,  a  hearing  in  presence 

was  ordered,  and  thereafter  the  Court  altered  their  former 
interlocutor,  and  Found,  "  That  the  years  of  George  Alexander 
Gordon's  minority  were  not  to  be  deducted  from  the  years  of 
prescription." 

MS^N™t^^'  ^ORD  MoNBODDO  observed, — "  This  cause  goes  to  the  privi- 
Eiphinstone's  lege  of  minority,  which  is  a  material  question  for  the  lieges, 
apere.  g^^j.^  j^^jj.  ^f  entail  has  an  interest  in  the  entail  is,  if  an  heir- 
substitute  is  minor,  the  point  now  to  be  determined,  if  he  can 
plead  upon  his  own  minority  to  prevent  a  plea  of  prescription 
taking  place  against  him.  This  is  a  much  more  favourable  case 
than  the  case  of  Mackerston.  There  the  titles  had  been  long 
made  up.  Here  the  person  is  pleading  the  privilege  of  his  own 
minority  only,  and  if  we  do  not  allow  that  plea  in  this  case, 
where  the  estate  in  question  was  only  possessed  in  fee-simple 
by  the  last  heir,  we  must  go  so  far  as  to  find  that  no  substitute 
heir  of  entail  can  plead  minority  as  interrupting  prescription. 
It  is  said  that  there  is  a  distinction  between  positive  and  neffi' 
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tive  prescription.     I  deny  that  there  is  any  such  distinction  in      Gokdoii 
the  law.     There  is  none  snch  in  the  Statute  1617.     There  was     gordok. 
none  sudi  in  the  Roman  law ;  nor  has  any  writer  on  the  law      "niir 
laid  down  such  distinction.     With  regard  to  the  indivisible 
rights  of  heirs  of  entail,  it  is  confounding  things  to  argue  so. 
Every  heir  of  entail  has  a  separate  right  in  the  succession, 
independent  of  one  another.     They  have  no  pro  indivwo  right. 
I  am  clear  in  this  case  that  the  prescription  is  interrupted  by 
the  minority  of  the  person  pleading  the  interruption." 

Lord  Justice-Clerk  Miller. — "  This  is  a  most  important 
question,  and  is  to  be  judged  of  according  to  what  appears  to 
be  the  real  meaning  and  import  of  the  Statute  1617,  which  first 
describes  the  titles  on  which  prescription  shall  run,  and  then  the 
persons  against  whom  it  shall  run.  It  is  not  against  persons 
having  a  contingent  right  in  the  estate  against  whom  the  posi* 
tive  prescription  runs,  but  such  persons  as  have  a  right  to  the 
estate  vested  in  them.  If  this  be  so,  no  heir  of  entail  can  plead 
upon  his  minority  to  interrupt,  unless  he  has  in  him  a  right  to 
that  estate  such  as  to  entitle  him  to  compete  with  the  person 
in  possession,  and  if  well  founded  in  this  idea  of  the  law,  this 
claimant,  Greorge  Alexander  Gordon,  comes  not  within  the 
Statute,  as  the  claimant  during  the  life  of  the  lato  Whiteley,  had 
no  more  than  an  eventual  and  contingent  right  in  this  estate, 
vhich  was  to  go  to  him  on  the  failure  of  the  late  Whiteley  and 
the  heirs-male  of  his  body.  I  admit  that  if  Whiteley  had  died 
during  the  years  of  prescription  and  the  minority  of  this  claim- 
ant, then  this  claimant  would  have  been  entitled  to  plead  his 
minority  as  interrupting  prescription,  because  the  claimant  then 
would  have  had  such  a  right  in  him  as  entitled  him  to  compete 
with  the  heir  of  line  of  Whiteley  claiming  as  succeeding  in  fee- 
simple.  But  here  the  late  Whiteley  lived  till  prescription  had 
run,  so  that  during  the  years  of  prescription  there  was  not  in 
George  Alexander  Gordon  any  right  to  entitle  him  to  compete. 
It  was  upon  this  ground  that  the  decision  in  the  case  of  Macker- 
8ton  went,  because,  as  the  judgment  of  the  Court  in  that  case 
bears,  those  pleading  their  minority  had  not  succeeded  during 
the  running  of  the  prescription.  The  heirs  of  entail  in  this  case, 
foreseeing  the  impossibility  of  prescription  running  in  any  case 
of  entails,  say,  they  will  agree  that  it  is  only  the  minority  of 
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GoBDOH      the  next  heir  of  entail  that  can  interrupt,  but  there  is  no  foun- 
GoBDON.      dation  in  law  for  distinguishing  between  the  nearest  and  the 
1784.       remotest  substitutes  in  entails.     I  cannot  depart  from  the  deci- 
sion of  the  case  of  Mackerston." 

Lord  Henderland. — "  The  exception  of  minority  in  the 
Statute  1617  is  very  broad,  extending  to  all  minors.  Minority 
is  not  an  interruption,  but  only  a  deduction  from  the  years  of 
prescription.  I  am  clear  that  the  privilege  of  minority  is  so  far 
personal  as  that  a  substitute  heir  of  entail  is  not  entitled  to 
plead  upon  the  minority  of  any  preceding  heirs  under  whom  he 
takes  nothing,  but  I  think  that  every  heir  of  entail  is  entitled 
to  plead  his  own  minority  ;  and  in  this  way  there  would  he  no 
uncommon  prolongation  of  the  years  of  prescription,  as  by  confin- 
ing heirs  of  entail  to  plead  only  their  own  minority  there  never 
could  be  a  deduction  from  the  years  of  prescription  of  above 
twenty-one  years,  which  is  much  less  than  may  occur  in  many 
cases  of  fee-simple.  Suppose  all  the  heirs  of  entail  minors,  could 
prescription  run  against  them  ?  Every  heir  of  entail  has  a  right 
to  bring  an  action  against  the  heir  in  possession  to  make  up 
titles  upon  the  entail,  yet  being  minors,  and  under  the  manage- 
ment of  others,  they  could  not  bring  it ;  and  if  heirs  of  entail 
can  bring  actions  to  interrupt  prescription,  and  compel  the  heirs 
in  possession  to  record  the  entail,  and  make  up  titles  upon  it, 
I  cannot  agree  with  the  Justice-Clerk  that  only  a  person  who 
has  a  title  to  compete  can  plead  minority^" 

Lord  Braxpield. — "  Considering  the  length  of  prescription, 
it  perhaps  would  have  been  as  well  that  the  law  had  not  made 
minority  a  deduction  from  tlie  positive  prescription,  but  I  think, 
as  the  law  stands,  minority  is  a  deduction  ;  but  then  comes  the 
question.  Whose  minority  is  to  be  deducted  ?  I  have  always 
understood  that  it  is  only  the  minority  of  the  vertis  dominus. 
The  heir  of  entail  in  possession  has  vested  in  him  alone  the  full 
right  to  that  estate  sub  modo  as  fenced,  with  irritant  clauses. 
Suppose  the  heir  of  the  entailed  estate  in  possession  sells  the 
estate,  a  purchaser  from  him  possessing  on  proper  titles  for 
forty  years  is  secure.  No  heir  of  entail  could  evict  the  lands 
from  the  purchaser  upon  a  plea  of  minority,  and  if  so,  why 
should  not  the  heir  in  possession  acquire  an  immunity  or  libera- 
tion to  himself  in  the  same  manner  as  a  purchaser  from  him 
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would  do  1     It  is  material  in  this  case  to  attend,  that  heirs  of     Gobdoh 
entail  haye  in  them  an  undivided  right  and  interest  in  the      Gordoit. 
entail.    The  remotest  heir  of  entail  may  bring  his  action  against      "niir 
the  heir  in  possession  to  make  up  titles  upon  the  entail  as  well 
as  the  nearest  heir  of  entail.     The  right  of  action  is  joint  in  all 
the  heirs  of  entail ;  and  where  a  right  of  action  is  vested  in  that 
manner,  I  deny  that  the  minority  of  one  of  those  having  a  right 
of  action  will  interrupt  prescription.     Put  the  case  of  a  copart- 
nery, the  minority  of  one  of  the  partners  will  not  prevent  pre- 
scription to  run,  as  the  company  had  the  jus  exigendi.     The 
case  of  Leslie  Johnston  of  Knockhill  was  decided  on  that  prin- 
ciple.    The  case  of  Sir  Samuel  M'Lellan's  children  was  also  de- 
cided on  the  same  principles.    It  is  now  established  that  tailzies 
are  subject  to  prescription,  both  positive  and  negative.     It  is 
said  here  that  the  heir  of  entail  is  pleading  his  own  minority ; 
but  that  makes  no  diflFerence.     At  the  time  of  this  minority  he 
had  no  better  right  in  him  than  any  of  the  remoter  heirs  of 
tailzie,  because  Whiteley  might  have  had  heirs  of  his  body,  so 
that  while  Whiteley  lived,  this  claimant  had  no  better  right 
than  a  mere  hope  of  succession  in  the  event  of  Whiteley  having 
no  heirs.     As  to  allowing  every  heir  to  plead  his  own  minority, 
that  would  throw  things  loose,  and  make  property  dance  back- 
wards and  forwards.     If  the  doctrine  of  every  heir  pleading  his 
own  minority  is  to  have  effect,  the  judgment  in  the  case  of 
Mackerston,  though  affirmed  in  the  last  resort,  might  be  ren- 
dered ineflFectual.     The  point  now  under  consideration  was  ex- 
pressly determined  in  that  case.     I  have  a  veneration  for  the 
judgments  of  that  period,  and  am  for  adhering  to  the  decision  of 
Mackerston.^' 

Lord  Eskgrove. — "  I  was  much  difficulted  ;  and  it  was  only 

last  night  that  I  came  to  be  of  the  opinion  last  given,  and  very 

much  upon  the  grounds  as  those  mentioned  by  Lord  Braxfield. 

There  is  a  great  distinction  between  the  right  of  heirs  of  eutail 

in  Scotland  and  remainder-men  in  English  entails,  where  there 

are  as  many  entails  as  there  are  remainder-men,  who  have  each 

separate  rights.     In  the  case  of  Kinaldie,  which  went  to  the 

House  of  Lords,  it  was  held  that  the  judgment  in  the  case  of 

Mackerston  was  a  judgment  settling  the  law  of  Scotland  as  to 

minorities  of  heirs  of  entail.    It  was  so  argued  by  the  counsel  on 
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GoTiooN      both  sides,  in  the  case  of  Ayton  of  Kinaldie,  in  the  House  of 

Gk)RDON.      Lords.     I  agree  with  Lord  Justice-Clerk  as  to  the  right  and 

1784.        interest  of  the  heir  entitled  to  plead  minority.    It  must  be  such 

a  person  as  can  evict  the  estate,  and  a  remote  heir,  having  only 

a  contingent  right,  is  not  entitled  to  plead  his  minority.     I  am 

for  adhering  to  the  decision  of  Mackerston  and  Kinaldie." 

Lord  KB:tiNET. — "  I  was  for  the  interlocutor,  but  am  now 
against  it,  and  am  come  to  be  of  the  opinion,  that  though  mino- 
rity does  interrupt,  it  is  only  the  minority  of  the  heir  having  a 
right  to  claim  the  estate  ;  and  as  this  claimant  could  not  insist 
to  evict  the  estate  from  Whiteley  during  his  life,  I  cannot  admit 
the  minority  during  Whiteley's  life  to  be  pleaded,  because  dur- 
ing that  period  there  was  no  substantial  right  in  claimant." 

Lord  Rockville. — "  I  am  of  opinion  that  this  claimant's 
minority  ought  to  be  deduced,  as  upon  his  father's  death  he  had 
a  title  to  bring  an  action  against  Whiteley  to  make  up  titles 
upon  the  estate." 

Lord  President  Dundas. — "  The  case  of  Mackerston  was 
ably  argued  upon  the  bench.  Forbes,  then  President,  and  Ar- 
niston,  were  clear  for  the  decision  of  Mackerston,  and  in  the 
case  of  Kinaldie  the  same  principles  prevailed ;  and  in  the 
House  of  Lords,  Lord  Hardwick,  in  the  case  of  Kinaldie, 
declared  that  he  thought  the  decision  of  Mackerston  a  judg- 
ment founded  on  the  soundest  principles  of  the  law  of  Scotland. 
It  is  said  that  there  is  no  difference  between  the  positive  and 
negative  prescription.  That  is  not  so.  There  is  a  dear  diflFer- 
ence.  No  man  can  lose  property  by  the  negative  prescription, 
unless  some  person  acquire  by  the  positive.  I  agree  that  mino- 
rity interrupts,  but  it  must  be  the  minority  of  a  person  having 
a  right  to  compete.  Minority  can  never  be  sustained  when 
pleaded  by  any  person  not  having  a  right  to  compete  for  and 
to  evict  the  estate  from  tlie  person  in  possession.  Whiteley 
had  in  him  the  right  of  the  heirs  of  entail  while  he  lived,  and 
if  he  had  left  children  this  claimant  could  have  pleaded  no 
right  under  the  entail.  I  am  therefore  clear  that  the  right  in 
the  claimant,  George  Alexander  Gordon,  while  Whiteley  lived, 
was  not  such  a  right  as  founds  him  in  pleading  the  exception 
of  minority.  I  am  therefore  clear  for  altering  the  interlo- 
cutor." 


PHESCHIPTIOS, 


"  L0BD8  MoHBODDO,  Henderson,  and  Rockville,  voted  for 
adhering  ;  all  the  other  Judges  were  for  altering." 


II.— CREDITORS  OF  ACUYSDACHY  r.  GRANT. 

The  lands  of  Kincraigie  belonged  to  Alexander  Achyndachy,  Jm>-  si,  ubz. 
but  being  a  Roman  Catholic,  they  were  hold  in  tnist  for  him   Nabbativi. 
by  Alexander  Duff.     In  1 728  Mr.  Duff  conveyed  these  lands 
to  George,  the  son  of  Alexander,  and  to  his  heirs-male  ;  whom 
failing,  to  other  substitutes,  under  the  condition  of  not  altering 
the  course  of  succession.     Infeftment  followed  in  1 740. 

In  1738  George,  in  his  contract  of  marriage,  conveyed  the 
lands  of  Kincraigie  to  the  heirs-male  of  the  marriage ;  whom 
failing,  to  his  heirs-male  of  any  other  marriage  ;  whom  failing, 
to  the  heirs  of  Alexander  Achyndachy  ;  whom  failing,  to  the 
heirs-female  of  the  marriage,  and  the  heirs  male  or  female 
contained  in  the  disposition  1728.  This  conveyance  was 
limited  and  secured  by  all  the  clauses  of  a  strict  entail,  but  no 
infeftment  followed  upon  the  conveyance,  nor  was  it  put  upon 
record  in  the  Register  of  Tailzies. 

In  1741  George  Achyndachy  died,  leaving  one  son  and  a 
daughter,  who  was  a  minor  during  the  years  of  prescription 
founded  on.  The  son  did  not  complete  a  title,  but  his  creditors 
charged  him  to  enter  heir  to  his  father,  and  sold  the  estate. 

In  order  to  try  the  validity  of  the  title  the  purchaser  brought 
a  suspensioD,  the  question  between  him  and  the  creditors  sell- 
ing the  estate  being,  Whether  the  sale  could  be  reduced  by  the 
beira  of  entail  under  the  contract  of  marriage?  The  creditors 
pleaded  that  the  entail  had  been  cut  off  by  prescription,  and 
the  Court  ordered  a  hearing  in  presence. 

Thereafter  the  Court  "  Found  that  the  entail  was  cut  off  by  ^™<'"'*7™ 

.        ,,  Jan.  oi,  if  Kb. 

the  negative  prescription. 

Lord  Justice-Clbrk  M'Queen  observed, — "  This  entail  was  Ormtm. 
made  m  the  1738,  and  the  grauter  died  in  the  1741.     Upon  p.  iw.  **°^ 
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CRBuiTOBaop  his  death,  a,  nis  crediti  vested  in  every  heir  of  entail  ;  they 
t.  might  have  brought  an  action  for  forcing  Achyndachy  to  com- 
^^'^'  plete  his  titles  under  the  entail ;  but  as  this  was  not  done,  and 
^"^^  as,  from  the  1740  downwards,  there  has  been  possession  upon 
unlimited  titles,  prescription  has  run  against  the  heirs.  As  to 
the  interruptions,  Achyndachy's  minority  cannot  be  deduced, 
for  it  was  not  against  him,  but  in  his  favour,  that  prescription 
was  running.  His  minority  cannot  be  pleaded  against  himself. 
But  his  sister  was  minor.  This  question  was  fully  considered 
in  M'DowaFs  case,  and  the  plea  of  interruption  by  the  minority 
of  successive  heirs  of  entail  overruled,  on  this  principle,  that 
there  is  a  jus  crediti  in  every  heir  of  entail.  Were  it  otherwise, 
there  would  be  an  end  to  prescription  in  such  cases ;  for  there 
are  minorities  in  every  entail,  in  the  person  of  some  substitute 
or  other.  The  Court,  therefore,  came  to  this  opinion,  that  the 
minority  of  the  immediate  substitute  only  was  to  be  deduced." 
Lord  Eskgrove. — "  This  question  was  argued  in  the  ques- 
tion. Ay  ton  V.  Monnypenny,  3 1st  July  1756.  It  was  thought 
in  this  Court,  that  there  was  a  right  in  a  substitute  to  found  on 
the  minority  of  all  the  intermediate  substitutes,  since,  in  all 
cases,  the  minority  of  parties  interested  stops  the  course  of  pre- 
scription ;  and,  on  that  ground,  it  was  found  that  a  substitute 
might  plead  on  the  minority  of  the  intermediate  substitutes. 
In  the  House  of  Lords  a  better  opinion  prevailed ;  for,  as  the 
pursuer  was  major  for  more  than  forty  years,  during  all  which 
time  he  had  a  right  to  have  saved  the  entail,  though  not  to 
take  possession  of  the  estate,  their  Lordships  held  that  he  could 
not  found  on  the  minority  of  the  preceding  heirs  of  entail.  It 
was  not  doubted  that  the  minority  of  the  first  substitute  must 
form  a  deduction  from  the  years  of  prescription.  In  the  pre- 
sent case  my  only  difficulty  lies  in  this,  that  the  sister  was 
minor,  and  there  was  no  nearer  substitute  than  her  brother, 
who  was  acquiring  the  immunity." 
MS.  Notes,  Lord  President  Campbell  observed, — "  This  question  as  to 

Elphinstones      .1  •         .  *»        ,      .  t     •  /»  m    •  • 

Session  Papers,  the  mmority  ot  substitute  heirs  of  entail  interrupting  prescnp- 
tion,  was  repeatedly  under  the  consideration  of  the  Court  io 
the  case  of  Gordon  of  Whiteley,  in  the  case  of  Lord  Dalhousie 
V.  Maule,  and  other  late  cases,  in  all  of  which  it  was  held  that  it 
was  impossible  to  go  into  the  distinction  whether  it  was  a  nearer 
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or  remoter  heir.  If  the  heir  in  possession  could  not  plead  Crioitobsof 
minority,  it  was  settled  that  the  minority  of  no  other  heir  could  r. 
have  effect,  as  if  we  were  to  go  into  the  doctrine  that  the  mine-  ^*''* 
rity  of  substitute  heirs  interrupts,  there  could  be  no  such  thing 
as  prescription  against  an  entail.  In  this  case  there  is  nothing 
but  a  latent  contract  of  marriage,  no  document  ever  taken 
upon  it.  It  was  therefore  clearly  cut  off  by  the  negative  pre- 
scription. This  established  in  the  late  case  of  Porterfield  v. 
Porterfield.  Farther,  were  it  necessary,  I  think  here  the  posi- 
tive prescription  has  taken  place,  and  a  right  contrary  to  this 
entail  established.  George  Achyndachy  died  in  1741.  His  son, 
Alexander,  the  debtor,  has,  since  his  father's  death,  held  the 
possession  as  a  fee-simple,  and  as  the  creditors  have  charged 
him  to  enter  to  his  father,  they  connect  with  the  right  that  was 
in  the  father,  therefore  I  think  that  the  positive  as  well  as  the 
negative  prescription  has  taken  place,  but  there  is  no  need  to 
urge  that,  as  the  negative  prescription  alone  is  sufficient  to  do 
the  business.^' 


1.  The  case  of  M'Dougall  v, 
MTtouGALL,  July  10,  1737,  which 
i*  given  under  the  immediately 
succeeding  section,  differed  innxi 
&e  case  of  Gordon  of  Whiteley  in 
to  respect,  that  during  the  nin- 
ning  of  the  prescription,  the  chal- 
lenger was  not  the  immediate  heir 
sobetitate.      His  plea,   therefore, 
was,  that  the  minority  of  the  prior 
immediate  substitute  should  be 
deducted.     In  resisting  this  de- 
mand the  defenderPLEADED — Tliat 
a  substitute  of  entail,  before  the 
saccession  opens  to  him,  has  no 
ri^t  to  the  subject,  but  only  the 
expectancy  of  a  right,  and  his 
minority  can  no  more  be  deduced 
than  that  of  a  person  who  has  no 


concern  in  the  matter.  The  Court 
refused  to  allow  the  yeare  of  mino- 
rity to  be  deducted.  Lord  Mon- 
BODDo  obseiTes, — "  Some  of  their 
Lordships  founded  their  judgment 
upon  minority  not  interrupting 
positive  prescription  at  all,  others 
upon  what  was  last  i)led  for  the 
defenders,  namely,  that  the  sub- 
stitutes in  the  entail  hiui  not  the 
right  in  their  persons,  and  for  that 
reason  their  minorities  could  not 
be  deduced."  If  this  is  to  be  re- 
garded as  the  ratio  of  the  judg- 
ment, then  it  may  be  presumed 
that  the  Court  would  have  pro- 
nounced a  similar  judgment,  even 
although  the  pursuer  had  been 
himself  a  minor  and  the  immediate 
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fiubstitute  heir  of  entail   during 
the  currency  of  the  prescription. 

2.  In  the  case  of  Ayton  v. 
MoNNYPENNT,  July  31,  1756,  as 
reversed  in  the  House  of  Lords, 
May  11,  1757,  the  defence  of  pre- 
scription was  sustained,  but  there 
also  the  pursuer  founded  on  the 
minority  of  a  prior  immediate  heir 
substitute.  The  cases  given  in  the 
text  are  the  only  ones  in  which 
the  challenger  was  the  immediate 
heir  substitute  during  the  running 
of  the  prescription,  and  who  found- 
ed on  his  own  minority  only.  The 
latter  of  these  cases  was  taken  to 
the  House  of  Lords  and  the  judg- 
ment affirmed,  but  no  stress  can 
be  laid  upon  this  circumstance,  as, 
although  the  point  of  prescription 
was  solemnly  decided  by  the  Court, 
it  does  not  ai)pear  to  have  been 
much  founded  upon  in  the  appeal, 
as  there  were  other  points  in  the 
case  independently  of  that  of  pre- 
scription, on  which  the  right  of 
the  creditors  to  sell  the  estate 
was  well  founded.  The  judgments 
of  the  Court  in  the  two  cases  given 
in  the  text,  can  scarcely  be  consi- 
dered as  shaken  by  what  took 
place  in  the  Bargany  cause ;  for 
although  a  contrar}' judgment  was 
pronounced  at  one  stage  of  that 
cause,  j^et  little  weight  can  be  at- 
tached to  it,  seeing  that  it  was 
most  strongly  dissented  from  by 
Lord  President  Campbell,  Lord 
Justice-Clerk  McQueen,  Lord 
Meadowbank,  Lord  Armadale, 
and  Lord  Glenlee,  and  their 
opinion  was  stated  on  the  Bench 
to  have  been  the  Opinion  of  Lords 
President  Arniston,  Forbes, 
Craigie,  Dundas,  and  Miller. 


3.  In  the  Bargany  cause,  Ful- 
LARTON  V.  Dalrymple,  Mrs.  Ful- 
larton,  the  heir  substitute  under  a 
strict  entail  executed  by  Lord 
John  Bargany  in  1688,  brought 
an  action  against  Sir  Hugh  Dal- 
rymple and  others,  to  have  it 
declared  that  his  father  had  in- 
cmred  an  irritancy  for  himself  and 
his  descendants,  by  executing  a 
deed  in  1740  inconsistent  with 
the  entail  which  was  feudalized 
by  charter  and  sasine  in  1742,  and 
that  she,  as  next  substitute  after 
them,  had  right  to  the  lands. 
The  defenders  produced  the  char- 
ter and  infeft;ment  of  1742,  and 
pleaded  a  prescriptive  title  to  ex- 
clude. The  pursuer  contended 
that  the  prescription  had  been 
interrupted  by  her  minority.  Lord 
Braxfield,  Ordinary,  Found, 
"  That  in  computing  the  period 
of  prescription,  the  years  of  the 
piursuer's  minority  are  not  to  be 
deducted ;  and  in  respect  that  the 
charter  and  sasine  1742  are  ex 
facie  unexceptionable,  and  that  no 
nullity  or  objection  does  from 
thence  appear  to  lie  against  them, 
and  that  it  is  averred  by  the  de- 
fender, and  not  denied  by  the 
pursuers,  that  the  defender  has,  in 
virtue  of  that  investiture,  possessed 
the  estate  of  Bargany,  fix>m  the 
date  thereof  to  the  conmienoement 
of  the  present  action,  without  any 
challenge  or  interruption,  found, 
that  the  defender's  right  to  the 
estate  is  secured  to  him  by  the 
positive  prescription,  and  that  he 
is  entitle  to  hold  and  possess  the 
estate  under  the  foresaid  investi- 
ture in  time  coming,  and  that  the 
same  is  sufficient  to  exclude  the 
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title  of  the  pursuers  in  this  reduc- 
tion ;  therefore  assoilzied  from  the 
reduction ;  reserving  to  the  pur- 
suers to  insist  in  the  declaratoiy 
conclusions  of  their  libel,  and  par- 
ticularly how  far  the  tailzie  1688 
is  affected  by  the  investitiu-e  1742, 
and  whether  or  not  the  defender 
has  incurred  any  irritancy  under 
that  entail/' 

4.  The  pursuer  having  reclaim- 
ed, Lord  President  Campbell 
observed, — "  I  am  clearly  of  the 
opinion  delivered  in  this  interlo- 
cutor.   Mr.  Hamilton  cannot  now 
be  disturbed  in  his  right  to  tliis 
estate.     He  has  possessed  upon  a 
r^ular  investiture  for  upwards  of 
forty  years  without  intemiption. 
This  affords  him  a  complete  ex- 
dusive  prescriptive  title,  and  no 
challenge  of  his  right  under  that 
investiture  can  now  be  listened  to. 
If,  however,  he   has   committed 
subsequent  deeds  of  contravention 
against  the  prohibitory  clauses  of 
the  entail  contained  in  his  own 
charter  1742,  these  may  still  be 
diallenged  in  a  declarator  of  irri- 
tancy.    The  discussion  of  these 
will  remain  entire  to  the  parties  ; 
they  make  no  part  of  the  present 
qaestion,  which  is  only.  Whether 
the  defender  has  produced  a  title 
sufficient  to  exclude  ?   This,  I  am 
of  opinion,  does  not  admit  of  a 
cbmbt,  unless  minorities  are  to  be 
deducted ;  and  that  is  a  point  now 
finally  at  rest,  and  which  wiU  not 
again  be  disputed.    All  questions 
relative  to  irritancies,  or  to  the 
succession   of   the    estate,    must 
henceforth  be  r^ulated  by  the 
deed  1742."  Mr.  Solicitor  Blair, 
counsel    for    the    piumier,    then 


stated, — "  If  the  pursuer  shall  be 
permitted  to  establish  the  declara^ 
tory  conclusions  of  her  libel,  she 
will  be  able  to  shew  that  she  was 
entitled  to  enter  into  immediate 
possession  of  the   estate  as  next 
heir  to  Mr.  Hamilton,  who  had 
irritated,  and  lost  all  right  to  it 
by   its   contraventions.      In   that 
respect,  her  situation  is  very  dif- 
ferent, and  vastly  more  favourable 
than  that  of  the  claimants  in  the 
case  of  Wliitelev,  and  the  other 
cases  which  have  been  quoted  as 
precedents    on    the    other  side." 
Lord  President  Campbell  fur- 
ther   observ^e<l, — "   The    case   of 
Whiteley  was  decided  upon  gene- 
ral principles.    By  that  decision  it 
is  established,  that  the  minority 
of  an  heir  of  entail  cannot,  in  any 
case,  suspend  the  course  of  pre- 
Rcrii)tion ;  whether  it  be  tliat  of 
nearer,  or  of  a  more  remote  heir." 
A  hearing  in  presence  was  tlicn 
ordered,  when  the  general  point 
argued  was,  ^^^lethe^,  supposing 
that   Mr.   Hamilton  and  old  Sir 
Hew  Daliyniple  had  incurred  an 
irritancy  for  themselves  and  their 
descendants,  and  that  the  pursuer, 
as   next  substitute,   would    have 
been  entitled  to  possession  of  the 
estate,  if  a  declarator  had  been 
brought  in  due  time,  the  prescrip- 
tion pleaded  by  the  defenders  was 
interrupted  by  her  minority  dur- 
ing part  of  the  period  ? 

5.  The  pursuer  pleaded — The 
situation  of  substitutes  imder  an 
entail,  cannot  mth  propriety  be 
compared  to  that  of  a  subject  held 
by  a  bixly  coiTponite.  The  sul)- 
stitutes  have  no  common  property, 
but  each  is  proprietor  in  his  oi*der. 
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and  entitled  to  do  everything  not 
expressly  prohibited ;  and  so  far 
from  having  a  common  interest, 
they  strive  to  preserve  the  entail, 
while  it  is  the  object  of  the  heir, 
to  whom  the  succession  has  open- 
ed, to  get  quit  of  the  fetters  of  it. 
The  postponed  heirs  in  the  present 
case  could  indeed  have  brought  a 
declarator  of  irritancy,  but  it  would 
not  have  enabled  them  to  be,  like 
the  pursuer,  served  heir  to  the 
person  last  infeft,  who  had  not 
contravened,  and  enter  into  pos- 
session of  the  subject.  The  pur- 
suer's right  was  not  in  itself 
diflferent  from  what  it  would  have 
been  if  she  had  been  the  last  sub- 
stitute, and  cannot  be  affected  by 
the  extrinsic  circumstance  of  there 
being  other  substitutes  postponed 
to  her.  The  defender  pleaded — 
Supposing  an  irritancy  to  be  in- 
curred, a  contravener  till  declarar 
tor  remains  proprietor,  and  his 
deeds  alone  affect  the  estate.  The 
next  substitute  is  a  mere  expec- 
tant, who  has  not  even  a  personal 
right  to  the  subject.  In  this  re- 
spect, he  differs  from  an  heir- 
apparent,  or  a  piuchaser  on  a 
disposition  without  procuratory  or 
precept,  and  others,  who  have  a 
personal  right,  which  requires  only 
some  form  to  complete  it.  He  has 
merely  a  faculty  of  bringing  an 
action,  a  decree  in  which  would 
make  him  proprietor,  but  nothing 
less  can  have  this  dfect.  Besides, 
the  substitutes  under  an  entail 
may  be  considered  as  a  sort  of 
oJrporate  liody,  who  have  all  an 
interest  to  preserve  the  will  of  the 
tailzier,  and  the  same  action  for 
enforcing    it.      The    Legislatiu*e 


could  not  mean  that  the  prescriji- 
tion  shoidd  be  stopt  by  the  mino- 
rity of  every  one  of  them,  and  if  it 
had  been  intended  to  make  a  disi- 
tinction  in  favour  of  the  nearest 
substitute,  it  would  have  been  so 
expressed. 

6.  The  Court  Found,  February 
9,  1796,  "  That  in  this   case,  in 
computing  the  period  of  prescrip- 
tion, the  years  of  the  pursuer's 
minority  are  to  be  deducted,  and 
therefore  that  the  defender  has 
not  produced  a  sufficient  title  to 
exclude."      Lord   Eskgrove  ob- 
served,— "  Besting  upon  the  au- 
thority of  former  decisions,  I  was 
first  of  opinion  that  the  present 
question  was  to  be  given  against 
the  pm-suer.  And,  indeed,  if  these 
decisions  are  to  be  regarded  as 
precedents,  there  is  an  end  to  this 
dispute,   and  we  must  yield  to 
them  as  established  law.     But  as 
a  hearing  in   presence  has  been 
allowed  for  discussing  the  point,  I 
am  led  to  presimie  that  it  is  con- 
sidered by  the  Court  as  still  open  ; 
and,  therefore,  taking  it  up  upon 
abstract  and  general  principles,  I 
am  now  inclined  to  be  of  a  differ- 
ent opinion,    and  to   hold    that 
minority  must  in  general  be  de^ 
ducted  from  the  positive,  as  well 
as  from  the  negative  prescription. 
I  have  considered  all   the  cases 
which  have  been  decided,  down- 
wards, to  that  of  Hamilton  Blair, 
and  can  find  nothing  done  by  this 
Coiui  to  shake  its  authoritv  as  a 
precedent.     In  this  respect,  the 
enactments  of  the  Statute  1617 
have  been  followed  out,  thought 
perhaps,  considering  the  matter  in 
point  of  expediency,  it  might  have 
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been  more  beneficial  for  land- 
rights,  if  the  Statute  had,  in  no 
instance,  allowed  tiie  deduction  of 
minority  from  the  positive  pre- 
scription. As  there  is  no  record 
of  minorities,  interruptions  cannot 
easily  be  discovered :  hence  the 
security  of  purchasers  is  very  sen- 
sibly affected,  and  a  progress  of 
titles,  which  does  not  extend  very 
considerably  beyond  the  prescrijy- 
tive  period  of  forty  years,  will 
scarcely  be  received  as  sufficient. 
But  nothing  less  than  an  act  of 
the  Legislature  could  in  this  re- 
spect cut  out  the  rights  of  minors. 
And  independent  altogether  of  the 
authority  of  the  exception  in  the 
Act  1617,  I  am  of  opinion  that 
upon  general  principles  of  equity, 
as  well  as  on  the  principles  of  the 
civil  and  our  own  common  law,  the 
period  of  minority  ought  to  be 
deducted.  Setting  aside  the  au- 
thority of  decisions,  and  ap})ljdng 
the  general  rules  of  law  to  this 
case,  another  point  must  be  taken 
for  granted,  namely,  that  the  facts 
allied  by  the  pursuer  are  true : — 
First,  That,  during  her  minority, 
Mr.  Hamilton  had  incurred  an 
irritancy  by  which  he  would  have 
forfeited  his  right  to  the  next  heir. 
Second,  That  this  pursuer  is  her- 
self next  heir  of  entail,  in  whose 
fevour  Mr.  Hamilton's  right  would 
have  been  resolved.  If  she  was 
only  a  remote  heir,  and  if  Sir  Hew 
Ddrymple's  family  shall  after- 
wards shew  that  they  are  nearer 
substitutes ;  then,  ujwn  the  prin- 
ciples of  the  case  of  Kinaldy,  the 
dwluction  of  her  minority  must  be 
refiised ;  but,  presuming,  in  hoc 
statVy  that  she  was  then  the  next 


heir,  and  that  there  is  yet  no  au- 
thoritative decision  on  this  precise 
point,  I  conceive  that  Mrs.  Fullar- 
ton  is  entitled  to  avail  herself  of 
her  minority." 

7.  Lord  Justice-Clerk  McQueen 
dissented,  and  observed, — "  The 
sole  point  to  be  determined  at  pre- 
sent is,  Whether  the  years  of  Mrs. 
Fullailon  8  ininoritv"  are  to  be  de- 
ducted  from  the  period  of  pre-r 
scription  ?  In  ordinary  cases  of 
the  positive  prescription,  the  ques- 
tion as  to  deduction  of  minorities 
niav  be  considered  as  now  at  rest. 
It  has  been  decided,  both  here  and 
in  the  House  of  Lords,  that  the 
exception  in  the  Act  1617  applies 
equally  to  the  positive  and  nega- 
tive prescriptions.  At  the  same 
time,  this  Statute  is  to  be  con- 
sidered as  one  of  the  most  valuable 
laws  that  exist  in  tliis  or  in  any 
other  country.  Tlic  prescription 
it  establislies  is  very  different  from 
the  nmicajno  of  the  lloinan  law  ; 
for  the  period  is  so  long  that,  ^vith- 
out  the  grossest  negligence,  none 
can  be  hurt  by  it.  Besides,  in  the 
oise  of  an  entail,  such  as  the  j)re- 
sent,  every  substitute  heir,  however 
remote,  is  entitled  to  pui-sue  an 
action  of  declarator  ;  and  the  ques- 
tion conies  thus  to  be.  Whether  a 
joint  interest  exists  in  a  number 
of  individuals,  united  in  a  sort  of 
aggregate  or  corporate  body,  many 
of  whom  are  always  major,  shall 
the  minority  of  any  one  suspend 
the  course  of  prescription  ?  In' 
some  minute  circumstances  tliis 
case  mav  be  different  from  those 
of  Whitelev  or  Achvndachv,  but 
the  principles  \\\xm  which  these 
cases  were  decided,  extend  to,  and 
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regulate  this  also.  The  principle 
of  these  decisions  was,  that  it  is 
not  the  minority  of  a  person  hav- 
ing a  contingent  interest,  but  that 
of  the  verus  dominus  only,  which 
can  be  deducted  from  the  positive 
prescription.  On  this  ground  Mrs. 
FuUarton's  plea  must  be  rejected. 
Her  counsel,  indeed,  have  been  at 
great  pains  to  make  out  a  distinc- 
tion in  her  rights  and  interest 
under  the  entail,  from  those  of 
the  other  substitutes ;  but,  not- 
withstanding all  that  has  been 
said,  it  is  still  true,  that  her  right 
to  this  estate  is  merely  contingent, 
and  not  essentially  different  from 
that  of  any  other  heir  of  entail, 
although  the  effects  of  a  declarator 
of  irritancy  might  prove  more  im- 
mediately beneficial  to  her.  As 
she  is  not  vera  domina,  she  is  not 
entitled  to  plead  minority.  Un- 
less this  rule  was  adopted,  pre? 
scription  could  never  run  against 
an  entail.  Various  cases  have 
been  put  by  Mr9.  Fullarton's 
counsel  to  illustrate  his  argument, 
such  as  that  of  a  challenge  upon 
the  head  of  deathbed,  and  that  of 
a  personal  right  to  an  estate, 
against  which  prescription  does 
not  run  during  the  minority  of 
the  person  entitled  to  pursue. 
These  cases,  however,  are  toto  ccelo 
different  from  the  present.  In  the 
first,  one  person  alone,  the  appa- 
.  rent  heir,  is  entitled  to  challenge 
ex  capite  lecti  ;  and,  accordingly, 
so  exclusive  is  his  right,  that  even 
without  making  up  titles  he  may 
discharge  the  action,  and  thereby 
bar  the  challenge  of  any  subse- 
quent heir.  In  like  manner,  in 
the  case  of  a  peiFonal  right  to  an 


estate  of  which  another  is  in  pos- 
session, it  is  only  the  apparent 
heir  who  can  institute  a  challenge. 
Thus,  both  cases  are  in  this  respect 
materially  different  from  the  pre- 
sent. In  both,  the  competitor 
may  be  feudally  vested  in  the 
estate,  yet  the  persons  entitled  to 
pursue  are  not,  on  that  account, 
the  less  to  be  considered  as  veri 
domini ;  and,  accordingly,  a  dis- 
ponee  from  them  would  take  up 
the  estate  on  the  event  of  a  reduc- 
tion ;  whereas,  on  the  other  hand, 
the  deeds  of  the  competitor  would 
fall,  of  course,  along  with  his  own 
right.  Mrs.  Fullarton  may  cer- 
tainly have  a  stronger  or  more 
inmiediate  interest  than  the  sub- 
sequent heirs,  but  stiU  her  right 
is  merely  contingent.  A  declaju- 
tor  is  absolutely  necessary  to  its 
constitution,  and  without  it  she 
cannot  serve.  Let  us  suppose  in 
the  case  of  an  entail,  which  ex- 
tends its  irritancies  to  the  descend- 
ants of  the  contravener,  that  the 
heir  in  possession  has  disponed  to 
the  next  heir  in  prejudice  of  the 
heirs  of  his  own  body,  a  contra- 
vention has  undoubtedly  been 
committed,  yet  the  children  are 
entitled  to  plead,  that  they  cannot 
be  injured  by  an  irritancy  which 
was  not  declared  against  their 
father  while  he  lived,  and  which 
cannot  be  declared  against  him 
after  his  death.  Upon  the  same 
principles,  secmities  granted  upon 
an  entailed  estate,  unless  inconsish 
tent  with  the  restrictions  of  the 
entail,  are  valid  in  spite  of  previous 
irritancies,  if  these  irritancies  hare 
not  been  previously  declared.  Thus 
it  is,  that  declarator  is  necessary 
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to  resolve  the  right  of  a  contra- 
vener,  and  establish  that  of  the 
next  substitute :  and  thus  it  is 
that  Mrs.  Fullarton's  right  is  mere- 
ly contingent,  and  very  different 
from  that  of  an  apparent  heir. 
Her  minority  ought,  therefore,  not 
to  be  deducted." 

8.  Lord  Glenlee  also  dissented, 
and  observed, — "  I  at  first  thought 
that  this  case  wm  decided  by  that 
of  Whiteley ;  but,  from  what  has 
since  been  pleaded,  a  shade  of  dif- 
ference has  been  made  out  between 
them ;  yet  I  am  still  of  opinion, 
that  the  solid  reason  on  which  the 
decisions  in  the  cases  of  Macker- 
ston  and  Whiteley  were  founded, 
as  well  as  the  true  genuine  prin- 
ciples of  om*  law  relative  to  pre- 
Hcription,  all  go  to  8up|>ort  the 
interlocutor.     The  law  ought,  no 
doubt,  to  protect  minors  from  all 
damage  which    naturally  befalls 
persons  in  their  situation  ;  but, 
on  the  other  hand,  minority  ought 
not  to  be  turned  to  their  advan- 
ti^,  or   permitted  to  keep   the 
rights  and  interests  of  others  in  sus- 
pense and  eml)arrassment.    When 
pre5crii)tion  is  opposed  by  the  i)lea 
of  minority,  it  must  be  considered 
whether  the  loss  was  a  consecpience 
of  minority,  and  was  necessarily 
inherent  in  that  situation.  Found- 
ed veiy  much  upon  this  consideni- 
tion  is  the  principle,  that  those 
years  only  are  to  be  deducted  dur- 
ing which  the  right  w^as  in  the 
person  of  the  minor.    While  the 
right  was  not  in  him,  he  could 
neither  be  better  nor  worse  for  his 
minority.    In  like  manner,  when 
the  right  against  which  prescrip- 
tion has  been  running  has  existed 


in  a  numeric  collective  Ixxiy,  and 
might  have  been  founded  on  by 
all  of  them  equally,  prescription  is 
not  suspended  b}'  minorities ;  for 
minority  is  not  probably  the  cause 
that  prescription  has  been  allowed 
to  run.  All  of  them,  whether 
nearer  or  more  remote,  are  equally 
barred  from  pleading  minority. 
The  positive  and  negative  i)re- 
scriptions  are  founded  upon  quit« 
different  princijjles.  The  positive 
is  a  prcpstcmptio  Juris  et  de  jure 
of  a  good  right  in  the  possessor. 
And  the  only  good  reason  for  de- 
ducting minority  is,  that,  when 
only  one  pei>'oii  exists  who  has  a 
title  to  challenge  the  usuri)er'8 
right,  and  that  i)er8on  is  n  minor, 
the  presimi])ti()n  in  favour  of  pos- 
session is  therebv  weakened.  But 
when  there  exists  a  body  of  heirs, 
each  of  whom  has  the  same  title 
to  challenge,  and  yet  none  of  them 
t4ike  this  step,  there  is  no  reason 
for  diminishing  or  overturning  the 
force  of  the  presuini)tion,  that  the 
])ossessurs  right  was  unchallenge- 
able. I  am  little  affected  by  the 
circumstance  of  the  nearest  heir 
having  a  stronger  ^t  more  imme- 
diate interest  than  the  more  re- 
mote. As  to  the  right  of  pursuing 
a  declarator,  they  are  all  in  pari 
cami ;  all  of  them  may  equally 
enforce  obseiTance  of  the  entail. 
The  circiunstiince  of  aftenvards 
getting  possession  is  merely  a  con- 
sequence of  vacating  the  fee,  but 
adds  nothing  to  the  right  of  mak- 
ing it  vacant.  Until  it  becomes 
actually  vacant  by  a  decree  of  de- 
clarator, the  right  of  the  next  heir 
is  neither  better  nor  worse  than 
that  of  the  most  remote.    The 
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former,  indeed,  having  a  greater 
interest,  it  may  be  supposed  that 
the  rest  will  be  more  apt  to 
neglect ;  but  this  is  not  in  fact  the 
case.  Remoter  heirs  of  entail  may 
often  very  materially  improve  their 
chance  of  succession,  by  bringing 
a  declarator  of  irritancy ;  which, 
in  many  cases,  may  have  the  eflfect 
of  cutting  oiF  a  whole  line  of  nearer 
heirs.  We  often  see  applications 
made  by  remoter  heirs  for  having 
entails  recorded ;  and  if  they  rarely 
pursue  declarators  of  irritancy,  it 
is  because  contraventions  are  rare. 
When  contraventions  are  com- 
mitted, it  may  safely  be  presimied 
that  some  of  them  will  not  fail  to 
interrupt  the  course  of  prescrip- 
tion. The  case  must  always  be 
very  diflferent  from  that  where  the 
sole  right  of  challenge  is  vested  in 
a  minor ;  and,  therefore,  I  am  for 
adhering  to  Lord  Justice-Clerk's 
interlocutor." 

9.  The  defender  having  now  re- 
claimed, the  Court  "  Adhered." 
Lord  Meadowbank  dissented,  and 
observed, — "  In  order  to  succeed 
in  her  objection  to  the  defender's 
prescriptive  title,  the  pursuer  must 
make  out,  first,  That  she  would 
have  been  successful  in  declaring 
an  irritancy,  and  obtaining  access 
to  the  estate  of  Bargany,  against 
both  the  late  Sir  Hew  Dalrymple 
and  his  brother  John,  had  the  ac- 
tion been  carried  on  pendente 
mtnoritate.  Second,  That  an  heir 
of  entail  having  had  such  a  right  of 
action  during  minority,  is  entitled 
to  deduct  the  years  of  minority 
from  those  pleaded  against  him  as 
a  bar  to  the  action,  on  the  ground 
of  prescription .     The  second  point 


is  imdoubtedly  of  much  subtlety, 
but  nevertheless  I  esteem  it  to  be 
of  very  considerable  importance  to 
the  law  of  Scotland ;  indeed,  of 
such  importance  that  I  think 
the  whole  law  with  respect  to 
entails  must  be  thrown  loose  if 
the  pursuer's  objection  is  ulti- 
mately sustained.  I  observe  it  is 
allowed,  even  on  the  part  of  the 
pursuer,  that  this  consequence 
must  enime  from  her  doctrine,  that 
an  entail  may  be  effectual,  with 
respect  to  certain  substitutes  of 
the  destination,  and  not  with  re- 
spect to  others ;  and  how  the  ques- 
tions that  may  thence  arise  shall 
be  extricated  upon  any  known 
principles,  I  am  unable  even  to 
conjecture.  In  order  to  form  a 
sound  judgment  upon  the  ques- 
tion, it  is  necessary  to  have  a  dis- 
tinct conception  of  the  difference 
between  a  declarator  of  contraven- 
tion and  a  declarator  of  property, 
or  a  claim  to  an  estate  as  verus 
doniinus.  If  there  is  no  material 
distinction  between  the  nature  and 
object  of  these  actions,  the  pur- 
suer, in  my  humble  opinion,  must 
be  in  the  right  in  her  objection  ; 
for  if,  during  her  minority,  the 
right  of  the  prior  heirs  and  sub- 
stitutes stood  resolved,  and  the 
verum  dominium  was  in  her,  and 
nothing  was  required  but  the  in- 
terposition of  courts  of  justice  to 
give  efficacy  to  the  right,  she  ought 
not  now  to  be  prejudged  of  it  on 
account  of  the  incapacity  incident 
to  her  youth,  or  the  negligence  of 
her  guardians.  But  if  the  case 
stood  otherwise,  and  she  had  onlv 
a  title  in  conmion  with  other  sub- 
stitutes to  compel  the  prior  heirs 
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to  rectify  contraventions,  and  to 
resolve  their  right  to  the  property, 
only  in  case  they  failed  to  redress 
the  wrongs  complained  of,  then, 
it  is  plain,  that  having  no  legal 
title  to  the  property,  which  still 
remained  l^ally  in  the  contra- 
veners,  she  was  vested  with   no 
separate  or  peculiar  interest,  dif- 
fering in  legal  character  from  that 
of  any  other  substitute,  or  entitled 
to  privileges  beyond  what  the  law 
confers  on  Hiejtis  actionis  oi  con- 
travention, that  belongs  to  all  sub- 
stitutes, however  remote.     I  am 
free,  however,  to  admit,  that  the 
distinction  between  the  right  in 
the  nearest  substitute,  which  en- 
titles to  sue  a  declarator  of  contra- 
vention for  his  inmiediate  behoof, 
and  that  of  a  verua  dojnintts  kept 
from  the  possession  of  his  estate 
by  a  reducible  title  in  the  person 
enjoying  it,  is  not  at  first  sight 
obvious.     At  the  same  time,   I 
apprehend  that  it  may,  by  a  little 
attention,  be  (Kstinctly  conceived, 
that  it  has  accordingly  been  so- 
lemnly recognised,  and  that  the 
greatest  effect  has  been  given  to 
it     I  certainly  for  one,  have  lt)ng 
been  taught  to  believe  in  it,  nor 
shall  I  soon  be  induced  to  renomice 
that  belief,  or  be  led  to  think  that 
Lord  Amiston,  President  Forbes, 
President    Craigie,  Justice-Clerk 
Tinwald,  President  Dundas,  and 
President  Miller,  mistook  a  sha-* 
dowy  for  a  substantial  distinction  ; 
or   that    Lords    Hardwicke    and 
Mansfield,  the  cool  spectators  of 
our  law,  and  therefore  not,  like 
disciples,  liable  to  be  seduced  by 
its  subtleties,  were  so  misled  as 
to  fall  into  the    same   mistake. 


The  pursuer  has  not  alleged  that 
she  was  called  to  the  succession 
by  any  condition  or  clause  of  de- 
volution.    All  she  states  is,  that 
a  contravention,  by  infringing  the 
order  of  succession  of  the  entail, 
was  committed ;  and  on  this  ground 
alone  she  concludes,  that  she  was 
to  be  esteemed  t^era  domina  from 
the   date   of  that   contravention. 
But   I   am   convinced,  from   the 
grounds  I  have  stated,  that  in  the 
eye  of  the  law  of  Scotland,  the 
alleged  coutravener  remains  verus 
dominus  till  decree  of  declarator 
shall  actually  resolve  his  dominium 
in  the  estate ;  that  the  subsfemtial 
right,  as  well  as  the  formal  title 
of  dominium^  remains   with   the 
contravener ;  and,  of  course,  that 
the  pursuer  was  nothing  more  than 
anv  other  substitute  entitled  to  an 
action,  competent  ecjually  to  all 
and  each  of  them,  for  preserving 
the  estate  in  its  integrity,  agree- 
ablv  to  the  will  of  the  entailer, 
and  securing  its  enjoyment  and 
descent  according  to  the  legal  and 
established  ndes  of  construction 
of  that  will.     This  action  belongs 
to  8ul)stitutes  severally  ;  and,  as 
forming  a  numerous  body,  mino- 
rity cannot  internipt  the  prescrip- 
tion of  such  actions.     It  has  not 
been  contended,  as  far  as  I  ob- 
serve, on  the  part  of  the  ])ur8uer, 
that  substitutes  in  general  are  en- 
titled to  be  restored  against  the 
omission   of  bringing  actions   of 
contravention  in  their  minority ; 
and  it  could  not  be  so  contended, 
consistently  either  with  the  estal}- 
lished  doctrines  of  law  pointing 
out  to  those  to  whom,  and  con- 
cerning what  subjects  this  plea  of 
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restitution  is  competent,  or  with 
any  one  decision,  so  far  as  I  know, 
regarding  the  rights  of  substitutes 
of  entaiL  On  these  grounds  I  in- 
cline at  present  to  be  of  opinion, 
not  only  that  the  pursuer  is  not 
entitled  to  plead  the  objection  to 
the  exclusive  title  set  up  by  the 
defender,  but  that  the  objection 
itself  is  Ql-founded." 

10.  Lord  Justice-Clerk  Mac- 
Queen  also  dissented,  and  observed 
— "  The  sole  question  now  to  be 
considered  is.  Whether  the  defen- 
der has  produced  a  title  sufficient 
to  exclude  ?  The  answer  to  this 
question  depends  upon  the  fact, 
whether  prescription  has  run  upon 
the  charter  1742  ;  and  that  again 
hinges  upon  the  point,  whether 
Mrs.  FuUarton's  minority  is  to  be 
deducted.  The  Act  1617  of  pre- 
scription is  perhaps  the  most  valu- 
able that  exists  in  our  statute- 
book,  and  has  always  been  reputed 
the  safeguard  of  land-rights  in 
Scotland.  At  the  i)eriod  of  its 
enactment,  entails,  with  irritant 
and  resolutive  clauses,  were  un- 
known ;  and  their  effect  in  regard 
to  prescription  could  not  possibly 
enter  into  the  consideration  of  the 
Legislature.  Prima  fade  of  the 
Statute,  and  regarding  only  its 
literal  meaning,  it  would  seem 
that  every  person  prosecuting  any 
right  to  which  prescription  was 
opposed,  was  entitled  to  a  deduc- 
tion of  his  minority  ;  but  when  en- 
tails, with  irritant  and  resolutive 
clauses  came  into  fashion,  and 
questions  of  prescription  against 
them  arose,  it  occurred,  that  if  this 
rule  was  strictly  and  literally  ad- 
hered to,  estates  in  this  situation 


would  cease  altogether  to  become 
subjects  of  prescription,  as,  in  the 
long  line  of  substitutes,  it  is  pro- 
bable that  some  minor  must  al- 
ways exist.    In  this  manner  would 
a  great  proportion  of  the  landed 
property  of  Scotland  have  been 
deprived  of  the  benefit  of  this  in- 
valuable  Statute,  and  great  in- 
expediency   and    absurdity   have 
arisen.     What,  then,  was  here  to 
be  done  ?     The  point  was  some- 
what puzzling ;  but  our  courts  of 
law,  upon  a  mature  consideration 
of  the  whole  case,  adopted  a  modi- 
fication of  the  Act  1617.     Thev 
found  that  the  deduction  of  mino- 
rity was  to  be  allowed  only  to  the 
verus  dominuSj  or  to  the  heir  ap- 
parent, who  are  entitled   imme- 
diately to  take  up  the  estate  ;  but 
not  to  substitutes  under  an  entail, 
whose  interest  is  merely  contin- 
gent.    This  is  a  doctrine  which 
has  been  adopted  in  many  cases, 
and  has  been  sanctioned  by  a  long 
train  of  decisions.*   The  piuBuer, 
indeed,  admits  the  principle,  but 
resists  the  application  of  it     ^e 
contends  that,  in  consequence  of 
the  contravention  of  Sir  Hew  Dal- 
rymple    and    Mr.   Hamilton,  an 
irritancy  has,  by  the  conception  of 
the    entail,   been    incurred    ipso 
facto  ;  and  that  she,  as  next  sub- 
stitute, is  not  only  entitled  to  an 
action  of  declarator  for  preserving 
the  estate,  but  is  herself  vera  do- 
minay  and  consequently  entitled 
to  a  deduction  of  her  minority. 
This  is  a  proposition  to  which  I 
cannot  subscribe.     Mrs.  Fullarton 
is  not  vera  domina  of  this  estate, 
in  any  sense  of  the  words  recog- 
nised in  law.    Let  us  suppose  the 
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case  that  she  is  convicted  of  high 
treason,  would  the  estate  of  Bar- 
gany  be  forfeited  in  consequence 
of    her   crime  ?     Certainly  not  ; 
until  she  had  come  into  the  imme- 
diate right  of  it  as  an  heir  of  re- 
mainder.    On  the  other  hand,  it 
is   equally  certain,   that    if   Mr. 
Hamilton  had  been  guilty  of  high 
treason,  this  estate   would  have 
escheated  to  the  Crown  diuing  the 
lives  of  him  and  his  descendants. 
It  is  not  true,  as  contended  by  the 
pursuer,  that  in  the  law  of  Scot- 
land, penal  irritancies,  especially 
in  quSions  respecting  hiritable 
right,  are  ever  allowed  to  operate 
ipso  jure  ;  and  surely  the  present 
is  as  penal  in  its  nature  as  can  be 
imagined.    The  former  proprietor, 
in  spite  of  his  contraventions,  re- 
mains so  until  his  right  is  resolved 
by  a  decree  of  declarator  ;  and  at 
any  time  before  extract,  he  is  per- 
mitted to  piuge  the  irritancy  if 
he  can.     Indeed,  the  Court  have 
alwajrs  been  disposed  to  make  long 
amis,  in  order  to  allow  the  purga- 
tion of  irritancies,  which  are  in 
their  nature  odious.     The  case  of 
Hamilton  of  Baploch  is  a  remark- 
able  instance.     Since,  therefore, 
no    declarator    of   irritancy  was 
brought  until  the  years  of  pre- 
scription had  elapsed,  it  is  impos- 
sible to  consider  the  pursuer  as 
having  been  vera  domina.     She 
was  merely  a  substitute,  with  no- 
thing more  in  her  than  a  right  of 
expectance  until  such  declarator 
was  obtained.     I  am  unable  to 
distinguish  between  her  and  the 
other  substitutes.    They,  too,  had 
equally  a  right  of  expectancy,  only 
somewhat  weaker,  because  more 


remote ;  and  in  its  legal  nature 
and  effect  precisely  similar.  The 
pursuer  has  ingeniously  endea- 
voured to  draw  a  line  of  distinc- 
tion between  this  and  the  cases 
quoted  as  precedents  on  the  other 
side.  But  the  differences  w^hich 
have  been  alleged  do  not  affect  the 
general  principle,  upon  which,  I 
am  satisfied,  all  of  them  were  de- 
cided ;  and  that  of  Achyndachy 
is  precise  in  point  with  the  pre- 
sent. My  opinion  upon  the  ques- 
tion at  issue  is  perfectly  decided, 
and  I  am  clearly  for  altering  the 
interlocutor." 

11.  Lord  President  Campbell 
also  dissented,  and  observed, — 
"  The  question  is.  Whether  the 
period  of  Mrs.  Fullarton's  minority 
ought  to  be  deducted  from  the 
years  of  prescription  ?  This  is  one 
of  those  points  which  ought  to 
have  been  considered  as  at  rest  in 
the  law  of  Scotland  ;  all  the  deci- 
sions upon  the  subject,  from  the 
first  starting  of  the  question  in 
1739  down  to  the  present  day, 
being  uniform  against  the  deduc- 
tion ;  and  some  of  them  ultimately 
settled  in  the  House  of  Lords.  It 
was  some  time  a  doubt  whether, 
in  the  construction  of  the  Act 
1617,  minority  could  in  any  case 
be  allowed  as  a  deduction  from 
the  positive  prescription,  the  clause 
relative  thereto  being  introduced 
in  the  end  of  the  Act,  after  treat- 
ing of  the  negative  prescription ; 
and  somewhat  contradictory  to  the 
strong  declaration  contained  in  the 
preceding  part  of  it,  that  the  posi- 
tive prescription  should  be  opened, 
^  upon  no  other  groimd,  reason, 
or  argiunent  competent  of  law, 
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except  falsehood/  It  has,  how- 
erer,  been  settled  by  decisions,  that 
the  subsequent  exception  of  mino- 
rity applies  to  both ;  and  upon 
these  the  Court  ought  to  rest. 
But  the  present  point  has  been  no 
less  firmly  fixed  by  authority  of 
the  same  kind,  and  in  a  still 
greater  number  of  instancas,  where 
the  question  was  most  deliberately 
considered,  viz.,  That  in  the  cases 
of  latent  entaUs,  the  minority  of 
substitute  heirs,  whether  nearer  to 
the  succession  or  more  remote, 
could  have  no  effect,  and  the 
grounds  are  obvious.  In  HhQ  first 
place,  as  observed  by  Lord  Kil- 
kerran  in  the  case  of  M^Dougall, 
that  if  the  minority  or  infancy  of 
heirs  in  spe  were  to  be  considered, 
it  would  be  impossible  that  pr^ 
scription  could  ever  take  place 
against  a  tailzie ;  secondly^  That 
in  the  case  of  prescription  running 
against  a  collective  body  of  men, 
some  of  whom  may  be  major, 
others  minors,  the  exception  can- 
not apply  as  in  the  case  of  an  in- 
dividual: and  thirdly^  That  the 
positive  prescription  must  always, 
in  its  nature,  suppose  and  imply 
two  contending  parties  in  a  right 
of  ownership,  the  verus  domimis 
losing  by  prescription,  and  the  non 
dominus  acquiring ;  whereas  sub- 
stitute heirs  who  are  only  in  spe, 
and  who  have  only  a  personal  right 
of  challenge  for  tlie  purpose  of 
making  an  entail  effectual,  are  not 
either  in  the  one  situation  or  the 
other.  The  first  of  these  reasons, 
having  expediency  for  its  basis, 
might  not  alone  be  sufficient,  and 
therefore  it  is  unnecessary  to  en- 
large upon  it.  As  to  the  second,  the 


words  of  the  exception  in  the  Act 
1617  are,  that  only  the  years  dur- 
ing which  the  parties  against  whom 
prescription  is  used  and  objected 
were  majors,  shall  be  counted. 
But  in  the  case  of  an  entail,  it 
remains  to  be  considered  who  is 
the  party  against  whom  the  pre- 
scription is  running.  The  person 
who  is  acquiring  is  the  heir  in 
possession,  who  has  made  up  a 
wrong  title,  in  order  to  shake  him- 
self loose  of  the  tailzie,  or  of  some 
limitation  or  fetter  contained  in 
it;  but  the  party  who  is  losing, 
and  against  whom  the  prescription 
is  to  be  pleaded,  is  not  any  indivi- 
dual. It  is  the  substitute  heirs  of 
entail  in  a  body,  who  have  all  and 
each  of  them  the  precise  same 
right  or  challenge,  and  the  precise 
same  remedy,  though  the  applica- 
tion of  the  remedy  may  operate 
more  to  the  advantage  of  one  than 
of  another,  as  he  happened  to  be 
more  near  to  the  succession,  or 
more  remote  from  it ;  and  as  it 
never  can  be  said  of  this,  or  of  anv 
collective  body  of  men,  that  it  is  in 
a  state  of  minority,  so  it  is  of  no 
consequence  in  a  question  of  pre- 
scription, either  positive  or  nega- 
tive, that  some  one  or  more  of  the 
individuals  which  compose  this 
body  may  happen  to  be  under 
age.  Bome  of  them  are  perhaps 
unborn  when  the  prescription  be- 
gins— some  have  only  come  into 
existence  yesterday — some  are  of 
one  age  and  some  of  another.  All 
this  is  nothing  to  the  purpose. 
We  cannot  suppose  prescription 
running  against  one  individual  of 
this  mass,  and  not  against  another. 
The  right  belonging  to  the  whole 
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is  of  the  same  nature,  it  belongs 
to  a  familiaj  and  either  the  pre- 
scription must  run  against  the 
whole  or  against  none.  The  in- 
terest which  the  substitute  heirs 
of  entail  have  in  the  estate,  before 
the  succession  opens  to  them  indi- 
vidually, is  an  undivided  and  in- 
divisible right.  If  it  were  only 
imdivided,  and  not  also  indivisible, 
like  the  interest,  which,  by  the 
law  of  Scotland,  different  heritors 
of  land  have  in  a  common,  it  might 
be  said  that  A  6's  right  can  be 
lost,  while  C  D's  is  preserved  en- 
tire ;  but  in  the  case  of  an  indi- 
visible right,  the  whole  of  which 
belongs  equally  to  all,  and  does 
not  admit  of  being  separated  into 
parts,  the  same  consequence  can- 
not follow. 

12.  "  The  prescription  here 
pleaded  against  the  substitute 
heirs  of  entail  in  a  body,  including 
Mrs.  Fullarton,  being  the  positive 
prescription  upon  charter  and  sar- 
rine,  the  same  must  be  effectual 
against  her,  unless  she  can  say 
that  the  right  of  property  was 
truly  in  her,  during  the  currency 
of  prescription,  in  which  ease,  but 
in  no  other,  she  would  be  entitled 
to  plead  that  her  minority  must 
be  deducted.  It  is  clear,  however, 
that  the  property  neither  was  nor 
could  be  in  her,  unless  either  the 
whole  prior  heirs  had  failed  by 
death,  or  a  decree  of  declarator  of 
reduction  had  been  obtained  by 
her  in  the  Court  of  Session,  setting 
aside  the  right  of  those  prior  heirs, 
and  opening  up  the  succession  to 
her,  80  as  to  give  her  immediate 
accae  to  claim  the  possession.  In 
such  a  case,  she  would  have  been 


the  vera  domina  or  real  owner, 
losing  by  prescription,  while  she 
neglected  to  make  her  right  effec- 
tual ;  and  Mr.  Hamilton  would 
have  been  the  non  dominus,  con- 
tinuing to  acquire  by  a  title  funda- 
mentally bad.  And  here  we  must 
attend  to  the  principles  which  re- 
gulate a  Scots  entail ;  these  being 
essentially  different  from  those  of 
an  English  entail.  With  us  not 
one  particle  of  the  fee  is  in  the 
substitute  heirs.  The  whole  vests 
in  the  heir  in  possession.  Each 
substitute  heir,  whether  called 
generally  or  specially,  whether  of 
the  body  of  the  tailzier,  or  not  of 
his  body,  has  in  him  nothing  more 
than  a  personal  right  of  maintain- 
ing actions  to  force  implement  of 
the  tailzie,  or  to  challenge  contra- 
vention ;  and  this  is  a  right  which 
equally  vests  in  every  existing 
heir,  or  who  may  exist  so  long  as 
the  estimation  lasts.  We  have  no 
such  thing  as  an  estate  in  remain- 
der, the  whole  estate  being  in  one 
person,  \4z.,  the  heir  in  i)08session  : 
and,  upon  the  death  of  one  such 
heir,  it  remains  in  hcei^editate 
jacente  till  it  is  taken  up  by  an- 
other heii'.  All  this  was  fully  ex- 
plained and  illastrated  in  the  case 
of  Gordon  of  Park  ;  and  any  per- 
son not  already  informed  of  the 
principles  which  were  there  laid 
down  and  recognised  upon  all 
hands,  may  look  at  the  corre- 
spondence which  passed  between 
Lord  Chancellor  Hardwicke  and 
Lord  Kames  upon  the  subject. — 
See  Lord  Kames'  Elucidations, 
Art.  42,  respecting  Entails.  It  is 
said  that  Mrs.  Fullarton,  having 
been  the  nearest  heir  to  the  late 
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Mr.  Hamilton  of  Bargany,  under 
the  entail,  the  legal  consequence 
of  this  contravention  was,  to  give 
her  a  direct  and  immediate  claim 
to  the  estate ;  and  therefore  she  is 
in  a  better  situation  than  any  of 
the  after  heirs,  and  it  ought  to  be 
held  that  she  was  the  vera  domina 
from  the  period  of  the  actual  con- 
travention, and  as  the  person  or 
party  against  whom  the  prescrip- 
tion was  running,  while  it  is  ad- 
mitted that  the  other  heirs,  who 
were  only  iii  spe,  could  not  be  so 
held.  But  the  argument  proceeds 
upon  an  evident  mistake  in  point 
of  law.  No  irritancy  operates  i2>80 
Jure  without  the  aid  of  a  decree  of 
the  proper  Court ;  and  no  words, 
however  strong,  inserted  in  any 
deed  of  entail,  can  dispense  with 
this  legal  and  essential  requisite. 
The  party  who  alleges  contraven- 
tion must  go  to  a  Court  of  Law, 
and  make  out  his  proi)osition ; 
and  it  happens  every  day  that 
irritancies,  even  when  incurred, 
are  allowed  to  be  purged.  Every 
defence  is  allowed  against  the 
penal  consequence  of  forfeitiure. 
Thus,  if  the  vassal  neglects  to  pay 
his  feu-duty  for  two  years,  or  the 
tenant  to  pay  his  rent,  the  superior 
or  landlord  may  pm^ue  a  declara- 
tor of  irritancy,  but  he  cannot  turn 
out  the  contravener  brem  manu, 
nor  will  even  a  simple  process  of 
removing  be  suflScient  for  the  pur- 
pose. In  the  case  of  an  entail,  no 
lawyer  ever  dreamt  that  even  the 
most  glaring  and  palpable  contra- 
vention could  operate  without  de- 
clarator ;  and  even  with  declarator 
it  is  seldom  easy  to  prevail  in  such 
a  question.     If  Mrs.  Fullaiton's 


argument  could  be  supported,  she 
would,  on  the  same  groirnds,  be 
entitled  to  the  rents  of  the  estate 
of  Bargany,  from  the  period  that 
she  says  Mr.  Hamilton  committed 
an  act  of  contravention  ;  but  her 
counsel  know  that  to  claim  these 
would  be  a  very  wild  attempt 
Whether  she  would  have  been 
successful  or  not,  in  declaring  an 
irritancy  against  Mr.  Hamilton, 
we  have  not  at  present  sufficient 
materials  before  us  to  judge.  There 
are  many  difficulties,  independent 
of  prescription,  which  might  have 
then,  and  may  still,  stand  in  her 
way ;  and  it  is  scarcely  fair  to 
take  it  for  granted,  before  the  case 
is  tried,  that  independent  of  pre- 
scription, she  must  prevail  But 
it  is  no  matter  whether  she  would 
or  would  not.  It  is  enough  to 
say,  no  suchdeclarator was  brought, 
far  less  any  decree  obtained  ;  and 
therefore  Mrs.  Fullarton  was  all 
along  merely  in  spe,  just  as  much 
as  the  remotest  heir  of  entail; 
nor  is  it  possible,  in  the  present 
question,  to  distinguish  between 
her  and  any  other  heir.  The  dif- 
ferent heirs  of  entail  have  a  Jits 
crediti  under  it.  The  heir  in  pos- 
session may  be  considered  as  the 
debtor,  and  the  subsequent  heirs 
as  the  creditors ;  and  it  is  to  the 
case  of  debtor  and  creditor  that 
the  negative  prescription  appliea 
But  the  positive  prescription  does 
not  apply  to  that  case,  but  to  quite 
a  different  one,  viz.,  to  that  of 
owner  and  owner,  two  contending 
parties  in  a  right  of  ownership; 
or,  according  to  the  usual  phrase 
of  oiu*  lawyers  upon  this  subject, 
to  a  vervs  dominus  and  a  nan 
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dominus.  It  seemed  to  be  ad> 
mitted,  that  it  would  be  too  much 
to  allow  the  minority  of  everj'  sul)- 
sequent  heir  to  be  deducted  ;  but 
,  it  was  said,  Why  not  allow  each 
heir  to  plead  his  minority,  though 
he  cannot  plead  that  of  another  ? 
Suppose,  then,  the  heir  next  to 
the  possession  has  lived  forty 
years,*  and  twenty  of  these  in 
minority,  he  dies,  and  leaves  a 
son,  just  bom,  who  consequently 
must  be  minor  for  twenty-one 
years  more,  and  the  succession 
opens  to  this  person  in  the  eigh- 
teenth year;  it  must  be  found, 
according  to  this  system,  that  he 
is  barred  by  prescription,  viz.,  the 
forty  years  which  elapsed  during 
his  father's  lifetime,  whose  mino- 
rity he  cannot  plead.  Yet,  had 
the  fitther  happened  to  be  then 
living,  the  prescription,  according 
to  the  same  system,  would  not 
have  been  good  against  him ;  so 
that  here  is  a  most  extraonlinary 
case,  where  one  minority  is  good, 
and  two  minorities  of  no  avail 
whatever.  But  even  if  we  could 
suppose  that  this  question  was  ori- 
ginally attended  Mrith  any  doubt, 
is  it  not  a  most  grievous  circum- 
stance, that  a  point  of  law,  so 
firmly  established  by  the  most 
solemn  decisions,  both  here  and 
in  the  House  of  Lords,  for  half  a 
oentuiy  past,  should  now  be  pulled 
up  by  the  roots  ?  What  right 
have  we  to  set  up  oiu*  own  wisdom 
against  that  of  so  many  of  our 
predecessors  in  office  ?  It  was  said 
in  my  hearing,  by  the  late  Presi- 
dent Dimdas,  that  these  decisions 
were  approved  of  by  President 
Forbes,  old  President  Amiston, 
VOL.  III. 


President  Craigie,  Justice-Clerk 
Erskine,  and  other  great  Judges  in 
this  end  of  the  island  ;  and  by  Lord 
Hardwicke  and  Lord  Mansfield  in 
the  other.  In  the  case  of  Mac- 
Dougall  of  Mackerston  in  1739, 
the  first  heir  in  succession  next  to 
the  contravener,  as  well  as  the 
contravener  himself,  was  under 
age,  and  so  was  the  second  heir ; 
but  these  minorities  were  not  re- 
garded. In  the  ctise  of  Ayton  v. 
Monnypenny  in  1756,  prescription 
wa«  siistiiined  in  the  House  of 
Lords,  and  the  minority  of  the 
substitute  next  to  the  heir  in  pos- 
session, though  pleadeil  uj)on,  does 
not  seem  to  have  been  regarded. 
In  the  case  of  (lordon  of  Whiteley 
in  1784,  the  whole  argument  was 
again  heard  in  presence,  and 
the  minority  of  the  next  substi- 
tute again  disallowed.  A  distinc- 
tion luis  been  suggested  between 
that  case  and  the  present,  viz., 
that  there  was  no  irritant  clause 
there ;  and,  therefore,  the  next  heir 
could  not  have  got  inmiediate 
possession.  But  this  is  nothing 
to  the  pm^)Ose :  the  argimient, 
both  at  the  l>ar  and  upon  the 
bench,  in  that  case,  did  not  go 
upon  any  such  specialty,  which,  it 
is  believed,  was  not  so  much  as 
mentioned.  The  whole  discussion 
was  upon  the  general  topics  al- 
ready suggested  ;  and  it  is  clear 
that  the  heir,  whose  minority  was 
objected,  had  the  first  and  most 
immediate  interest  in  the  ques- 
tion, whether  possession  could 
immediately  be  attained  or  not  ? 
In  the  fonner  caiite  of  M*Dougall, 
there  was  no  want  of  any  of  the 
clauses,  and  yet  the  judgment  was 
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the  game.  Last  of  all  followed 
the  case  of  Achyndachy  v.  Grant 
in  1792,  which  was  also  in  point 
to  the  present  case  ;  but  the  pre- 
scription was  sustained,  and  the 
deduction  of  minority  overruled, 
both  here  and  in  the  House  of 
Lords.  The  argument,  indeed, 
was  very  slight  upon  either  side 
in  that  case ;  but  why  was  it  so  ? 
Because  it  was  considered  as  a 
point  at  rest." 

13.  The  defender  having  appeal- 
ed to  the  House  of  Lords,  it  was 
Ordered  and  Adjudged,  Dec.  18, 
1797,  "  That  the  cause  be  re- 
mitted back  to  the  Court  of  Ses- 
sion to  review  the  interlocutors 
appealed  from,  and  to  consider 
how  far  the  validity  of  the  title  to 
exclude,  set  up  by  the  defendant, 
is,  in  this  case,  involved  with  the 
title  set  up  by  the  pursuer,  to 
sustain  the  action  of  reduction 
and  declarator,  as  having  become 
the  nearest  substitute  imder  the 
deed  of  entail,  in  the  manner  al- 
leged on  her  behalf;  and,  if  the 
Court  shall  hold  these  questions 
to  be  in  this  cause  involved  with 
each  other,  that  they  do  pronounce 
an  interlocutor  for  or  against  that 
title,  and  also  on  the  effect  which 
such  judgment  may  have  upon 
the  interlocutors  to  be  reviewed." 
Lord  Thurlow  observed, — "  Mr. 
Erskine  said  at  the  bar,  that  en- 
tails were  excepted  from  the  rule 
allowing  minority  to  be  pleaded 
against  prescription,  otherwise  they 
would  never  prescribe;  but  all 
difficulty  is  cleared  by  this,  that 
every  heir  of  entail  has  an  inde- 
pendent right  of  action ;  and  thus 
prescription  will  aj)ply  to  him,  as 


well  as  to  a  stranger ;  and  so  I 
think  it  does.  It  was  insisted, 
that  it  would  be  inconvenient  to 
allow  deduction  of  minority  to  all 
the  substitutes  in  an  entail :  for, 
on  account  of  their  number,  the 
prescription  would  never  run. 
This  reasoning,  however,  proceeds 
upon  a  mistake  ;  for  no  case  could 
occur  where  the  prescription  could 
run  to  more  than  sixiy-one  years, 
as  every  substitute  has  an  inde- 
pendent cause  of  action ;  and  as 
he  must  come  within  forty  years 
of  the  original  cause  of  action,  it 
is  not  worse  to  allow  the  deduc- 
tion of  minority  to  all  the  subeti- 
tutesthan  toone  individual,against 
whom  the  prescription  could  only 
run  for  sixty-one  years.  If  not  in 
existence  at  the  time  of  the  con- 
travention, the  prescription  would 
begin  to  run  till  his  existence.  It 
would  then  be  suspended  during 
his  minority :  and,  by  the  Statute, 
it  is  only  the  years  of  minority 
that  fall  to  be  deducted,  which 
would  still  keep  it  within  the 
limits  I  have  mentioned.  I  do 
not  think  that  upon  examination, 
the  Court  will  be  precluded  by 
former  cases,  from  finding  that 
every  different  heir  of  entail  must 
have  his  own  minority  allowed  or 
not  allowed,  as  his  situation  may 
entitle  him." 

14  The  cause  having  come  back 
to  the  Court  of  Session,  the  Court, 
November  23,  1798,  "Altered 
their  former  interlocutor,  and  su^ 
tained  the  title  produced  by  the 
defenders  as  sufficient  to  exclude 
the  pursuer's  title,  and  assoil- 
zied." On  the  point  regarding  the 
deduction  of  the  pursuer's  mino- 
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rity,  Lord  Armadale  obfierved, — 
"  If  the  puTBuer  ever  was,  or  coiild 
now  show  herself  to  be  the  firfit 
substitute,  I   do  most  implicitly 
and  fully  assent  to  every  word  of 
the  opinions  delivered  upon  the 
former  question,  (when  I  did  not 
sit  here,)  I  mean  the  opinions  of 
Ijord    President,    Lord    Justice- 
Clerk  McQueen,  and  Lord  Mea- 
dowbank.     From  the  first  time  I 
could   distinguish  the  merits  of 
such  a  question,  I  had  learned, 
and  held  upon  the  authority  of 
different  decisions,  and  more  par- 
ticularly from  the  deUberate  and 
full  opinions  of  this  Court  in  the 
case  of  Gordon  of  Whiteley,  that, 
admitting  minority  to  be  a  deduc- 
tion from  the  positive  pr^ription, 
it  was  not  the  minority  of  a  sub- 
stitute,  first  or  last,  or  of  any  or 
all  the  substitutes  in  a  tailzie,  that 
could   interrupt ;   that  it  is  the 
niinority  of  that  person,  and  of 
lliat  person  only,  who  can  show 
that  he  is  the  verua  dominus  in 
competition  with  the  rum  domU 
nu$j  whom  the  prescription  would 
otherwise   support;   that  this  is 
the  exception  which  the  Statute 
admits;    that    this   is    the   only 
exception  which  the  principle  of 
the  positive  prescription   allows. 
And  in  addition  to  what  I  see 
stated  in  these  opinions,  and  do 
adopt  as  the   grounds  of   mine 
upon  this  point,  I  shall  just  make 
a  mngle  observation,  illustrative  of 
the  {Hinciple,  and  demonstrating, 
in  my  <^inion,  the  very  singular 
effects  which  would  result  from 
allowing  those  who  aie  mere  sub- 
stitutes in  deeds  of  tailzie  to  plead 
their  minorities.     The  shape  in 


which  cases  of  this  kind  generally 
occur,  exhibit  but  a  very  imperfect 
view,  both  of  the  principles  and 
of  the  consequences  attendant  upon 
the  plea  of  minority  in  substitute 
heirs  of  a  tailzie  being  sustained. 
Thus,  it  generally  happens,  that 
the  substitute  who  has  niinority 
to  plead  in  his  favour,  brings  an 
action  against  the  heir  who  has 
been    acquiring    by    prescription 
contrary  to   the  tailzie ;   and  he 
insists  that  either  his  own  mino- 
rity, or  the  minority  of  some  other 
substitutes,  shall  be  deducted  from 
the  period  of  prescription,  in  order 
to  show,  that  when  such  deduction 
is  made,  the  positive  prescription 
has  not  run  in  favour  of  the  party 
pleading  it.     But  let  us  suppose 
the  shape  of  the  action  reversed, 
that  the  proprietor  of  an  estate 
wliich  had  been  under  the  fetters 
of  an  entail,  has  possessed  it  upon 
unlimited  titles    for  upwards   of 
forty  years,  and  ha\dng  thus  ac- 
quired an   absolute   right  to  the 
estate  in  terms  of  the  Act  1617, 
he,   to   render  the   matter  more 
clear,  brings  an  action  of  declarar- 
tor  of  property  before  your  Lord- 
ships, against  all  and  each  of  the 
heirs  of  tailzie  called  under  the 
prescribed  deed  of  tailzie,  conclud- 
ing to  have  it  found  and  declared, 
that  he  was  the  unlimited  proprie- 
tor of  the  estate ;  that  the  heirs 
of  tailzie,  if  they  had  anything  to 
say  against  that  plea,  should  come 
forward  with  it ;  and  that  it  should 
be  found  and  declared  upon  the 
prescriptive  right  produced,  that 
the  tailzie  was  at  an  end,  and  that 
the  estate  was  his  without  limita- 
tion or  restraint  of  any  kind.   Ac- 
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cordingly,  a  numerous  set  of  heirs 
of  tailzie  come  forward,  some  of 
them  majors  during  the  whole 
course  of  prescription,  others  mi- 
nors during  the  whole  course  of 
prescription,  some  of  them  in 
minority  during  a  part,  and  in 
majority  during  the  remainder  of 
the  years  of  prescription,  some  of 
them  who  had  no  existence  during 
the  prescription,  and  others  who 
had  come  into  existence  at  the  last 
moment  of  prescription.  Accord- 
ing to  the  pursuer's  plea,  that  the 
minority  of  substitute  heirs  inter- 
rupts, it  would  lead  to  the  grossest 
absurdity — ^to  a  situation  unparal- 
leled in  the  most  whimsical  con- 
ception of  tailzies.  The  pm^uer 
of  the  declarator  would  prevail  in 
having  it  found,  that  he  was  free 
from  the  fetters  of  entail  as  to 
those  who  had  not  minorit}*^  to 
plead ;  but  it  would  be  found, 
that  he  was  subject  to  the  fetters 
of  the  tailzie  in  regard  to  those 
who  were  minors  ;  in  short,  that  it 
was  both  a  tailzied  and  untailzied 
fee  at  the  same  time,  and  in  the 
same  person ;  a  situation  incom- 
patible with  the  law  of  tailzies, 
absurd  in  itself,  and  consequential 
of  the  doctrine  that  is  pleaded  by 
the  pursuer." 

15.  Lord  President  Campbell 
observed, — "  To  understand  the 
former  judgments,  as  well  as  the 
present  shape  of  the  cause,  we 
ought  to  consider  how  the  ques- 
tion stood  when  it  first  came  into 
Court,  and  what  variation  it  has 
since  undergone.  Mrs.  Fullarton 
brought  her  action  for  the  purpose 
of  setting  aside  the  titles  in  the 
person  of  John  Hamilton  of  Bar- 


gany,  then  in  life,  and  likewise  all 
right  and  title  which   might  be 
claimed  by  Sir  Hew  Dalrymple  or 
his  family  to  the  estate  of  Bargany, 
on  account  of  certain  alleged  acts 
of  contravention  of  the  entail,  and 
for  having  it  found  and  declared, 
that  the  estate  did  now  belong  to 
the  pursuer,  Mrs.  Fullarton,  who 
should  be  at  liberty  to  make  up 
titles  to  it  by  service  or  other¥rise. 
Mr.  Hamilton  produced  his  char- 
ter and  sasine  in  1742,  which,  with 
more  than   forty  years'  acknow- 
ledged possession,  he  insisted  upon 
as  an  exclusive  title,  or,  in  other 
words,  a  special  plea  in  bar  of  the 
action.     Tliis  is  a  species  of  de- 
fence well  understood  in  our  prac- 
tice, founded  on  the  direct  enact- 
ment of  a  most  important  Statute, 
viz.,  the  Act  1617,  cap.  12,  and 
which  ought  to  have  been  better 
explained  in  the  House  of  Lords, 
where  we  are  told  it  was  looked 
upon  as  an  extraordinary  thing, 
that  when  parties  were  ready  to 
ai^e  the  merits  of  a  cause,  the 
Comt  should  have  allowed  them 
to  go  away  from  the  merits  into  a 
collateral  point.     I  will  take  it 
upon  me  to  say,  that  this  form,  so 
long  established  with  us,  of  ad- 
mitting an  exclusive  plea  founded 
upon  the  Act  1617,  is  a  most 
essential  one  to  the  land-rights  of 
Scotland,  highly  expedient,  so  fiir 
as  it  abridges  litigation,  and  to 
which  no  objection  can  lie  in  point 
of  justice.     The  answer  made  by 
Mrs.  Fullarton,  and  the  only  one 
that  could  possibly  be  suggested, 
was  her  minority  during  a  part  of 
the   time  ;    which   minority  she 
pleaded  under  the  construction  of 
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a  clause  in  that  vay  Statute.  Her 
counsel  admitted  that  there  was 
a  difficulty  in  applying  that  doc- 
trine to  the  case  of  substitute  heirs 
in  a  Scots  entail,  on  account  of 
certain  decisions  in  the  cases  of 
Mackerston,  &c.  But  by  way  of 
answer  to  this  difficulty,  they  re- 
sorted to  a  distinction  which,  for 
the  first  time,  was  heard  of  in  this 
cause,  viz.,  between  one  substitute 
heir  and  another ;  and  a  majority 
of  the  Court  thought,  that  if  Mrs. 
Fullarton  could  put  herself  into 
the  situation  of  being  next  in  suc- 
cession to  Mr.  Hamilton,  the  per- 
son actually  in  the  fee,  she  might 
avail  herself  of  her  minority. 
Otiiers  of  the  Judges  were  clear 
that  this  could  make  no  difference 
upon  the  question,  that  the  deci- 
sions had  made  no  such  distinc- 
tion, and  that  the  principle  was 
llie  same  as  to  all.  Such  of  us  as 
were  of  this  last  opinion  had  no 
oocaaion  to  call  upon  Mrs.  Fullar- 
ton to  make  out  that  she  was  truly 
what  she  described  herself  to  be. 
I.e.,  the  next  substitute  to  Mr. 
Hamilton,  and  therefore  in  deli- 
vering our  opinions  we  assumed 
nothing  either  in  law  or  fact.  But 
it  must  be  confessed  that  the  inter- 
locutor, which  proceeded  on  the 
opinion  given  by  the  majority  of 
the  Court,  did  assume  what  re- 
quired to  be  proved,  viz.,  that  the 
pursuer  was  the  next  substitute 
heir  to  Mr.  Hamilton  in  fact,  or 
in  construction  of  law ;  whereas 
upon  the  fisu^e  of  the  charter,  as 
well  as  of  the  original  deed  of  en- 
taU,  she  certainly  was  not  so,  all 
the  fiunUy  of  the  late  Sir  Hew 
Dalr}'mple  standing  before    her. 


The  cause,  therefore,  went  to  the 
House  of  Lords  in  rather  a  per- 
plexed situation,  and  I  am  not 
surprised  that  it  has  come  back  to 
us  again. 

16.  "  Since  the  cause  returned, 
I  believe  all  or  most  of  the  writ- 
ings called  for  have  been  produced, 
and  the  coimsel  on  both  sides  have 
gone  largely  into  the  cause,  in 
order  that  they  may  have  the 
benefit  of  oiu:  opinion  upon  the 
whole  merits,  although  it  is  said 
tliat  the  preliminary  defence  is 
not  yet  meant  to  be  waived.  I 
shall,  tlierefore,  now  take  a  new  of 
the  cause  under  two  distinct  heads : 
First ^  The  exclusive  plea ;  Second^ 
The  merits  of  the  competition,  as 
arising  upon  the  whole  matter  now 
pleaded.  Having  formerly  deli- 
vered my  oi)inion  at  full  length 
on  the  exclusive  plea,  I  only 
trouble  the  Court  with  a  few  addi- 
tional suggestions.  In  the  case  of 
a  fee-simple  estiite  the  rule  Is  j)lain 
and  easy.  If  the  person  to  whom 
the  right  of  fee  docs  truly  and  of 
right  belong,  and  from  whom  it  is 
imduly  withheld,  happens  to  be 
under  age,  the  years  of  his  mino- 
rity are  to  be  discomited  ;  and 
when  he  tlies,  if  the  next  heir  to 
him  is  also  under  age,  there  will 
be  another  deduction  for  this  per- 
son's minority  subsequent  to  his 
succession,  and  so  on.  It  is  ol)- 
vious  that  these  successive  minori- 
ties may  keep  open  the  prescription 
for  a  very  considerable  period  of 
time.  It  cannot  l)e  limited  to 
forty  or  to  sixty  years,  or  any 
other  precise  iK?riod.  In  the  case 
of  Wilson  V.  Campbell,  tlie  action 
was  brought  at   the   distance  of 
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more  than  a  century ;  and  proofs 
were  adduced  of  successive  mino- 
rities of  the  pursuer's  ancestors, 
one  after  another,  in  order  if  pas- 
sible to  bring  the  period  of  posses- 
sion, free  of  minority,  within  forty 
years.  But  if  once  a  possession, 
free  of  minority,  has  taken  place 
for  forty  years,  at  any  period, 
without  challenge,  or  joining  of 
different  periods  together,  it  is  no 
matter  what  minority  may  have 
taken  place  before  or  after,  or  dur- 
ing the  intervals  of  that  time ; 
and  the  pursuer  cannot  avail  him- 
self of  his  own  minority  to  open 
up  a  prescription  which  has  other- 
wise been  completed,  any  more 
than  he  can  plead  upon  the  mino- 
rity of  the  first,  or  any  particular 
heir,  if,  independent  thereof,  the 
prescription  has  taken  place  by 
forty  years'  possession  against 
majors.  The  case  of  an  entailed 
estate  Ls,  in  this  respect,  no  way 
different.  Thus,  if  we  suppose 
that  the  estate  of  Bargany  had 
been  taken  up  by  some  person 
who  had  no  right  to  it  under  the 
entail,  and  that  the  true  owner, 
who  was  unjustly  excluded,  lived 
forty  years  after  that  period,  dur- 
ing twenty  years  of  which  he  was 
under  age,  and  that  the  next  heir 
succeeding  to  this  person  lived 
twenty  years  longer,  during  ten  of 
which  he  was  under  age,  and  was 
then  succeeded  by  a  person  just 
bom,  who  delayed  his  challenge 
till  he  attained  thirty  years  of  age, 
the  action  would  still  come  in  suf- 
ficient time  in  the  nineteenth  year 
after  the  first  j)eriod  of  eviction  ; 
because,  deducting  the  years  of 
the  three    succeesivc    minorities, 


there  would  remain  only  thirty- 
nine  years  of  clear  possession  avail- 
able for  prescription  ;  but  if  the 
challenge  was  delayed  one  full 
year  more,  prescription  would  ope- 
rate. So  far  the  matter  is  dear ; 
but  the  present  case  is  entirely  of 
a  different  nature,  and  the  ptu*- 
suer  founds  her  plea  of  minority 
upon  quite  a  different  medium, 
viz.,  the  personaiyw*  crerff^i,  which, 
by  the  nature  of  a  Scots  entail,  is 
understood  to  belong  to  every  heir 
called  in  the  line  of  destination, 
whether  the  right  of  fee  may  have 
opened  to  one  person  or  to  an- 
other. But  the  personal  jus  ere- 
diti,  which,  by  the  law  of  Scotland, 
is  a  mere  faculty,  see  29th  Janu- 
ary 1789,  Wedderbum  v,  Colville, 
does  not  carry  along  with  it  one 
particle  of  the  fee,  belongs,  from 
the  outsetting,  equally  without 
distinction,  to  all  and  every  one 
of  the  heirs  in  the  line  of  succes- 
sion, whether  remote  or  near ;  and 
if  we  allow  minority  here  to  be  a 
deduction,  we  have  no  choice  but 
to  admit  it  as  to  every  one  of 
them,  no  matter  in  what  place  he 
stands,  and  either  to  allow  the 
minority  of  any  one  to  be  avail- 
able to  the  whole,  or  to  reject  it 
altogether.  It  is  said  that  each 
of  them  has  a  distinct  right  of 
action,  and  that  they  cannot  be 
compared  to  a  body  corporate, 
and  that  it  is  a  mistake  to  con- 
sider the  right  as  of  an  indivisible 
nature.  That  heirs  of  entail  are 
not  a  body  corporate  may  be  ad- 
mitted. No  such  idea  ever  was 
entertained ;  but  the  jus  creditt\ 
which  belongs  to  the  substitute 
heirs  by  the  nature  of  a  Scots 
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entail,  is  nevertheless  a  right  which 
cannot  be  divided  into  parts,  but 
belongs  whole  and  entire  to  all 
and  each  of  them.  It  is  not  like 
an  estate  falling  to  heirs-portion- 
ers,  which  is  divisible,  or  a  right 
of  commonty  which  each  man 
may  acquire  and  lose  for  his  own 
share.  It  must  either  be  wholly 
preserved  or  wholly  cut  oflf,  be- 
cause it  cannot  be  parcelled  out 
into  halves,  or  thirds,  or  any  niun- 
ber  of  parts,  among  a  variety  of 
different  persons.  No  iastance 
can  be  found  of  such  a  right  being 
partially  saved  or  partially  lost. 
If  any  one  of  the  heirs  brings  his 
challenge  within  the  years  of  pre- 
scription, he  will  save  the  estate 
to  the  whole.  If  no  such  action  is 
brought,  it  will  be  lost  to  the 
whole ;  and  in  no  case  of  that 
kind  was  it  ever  thought  that  the 
minority  of  one  or  more  of  the  in- 
dividuals would  have  an  effect, 
e.^.,  in  cases  of  nuisance.  If  it 
could,  there  would  be  no  such 
thing  as  applying  prescription, 
either  positive  or  negative,  to  such 
a  case.  It  is  said  that,  by  the 
rule  which  the  pursuer  contends 
for,  the  prescription  will  never 
exceed  sixty-one  years.  It  is  very 
true  that,  giving  up  one-lialf  or 
more  of  the  plea  formerly  main- 
tained in  the  cases  of  Mackerston, 
&c.,  the  term  of  prescription  has, 
in  the  present  argmnent,  been 
limited  and  confined  in  that  man- 
ner ;  but  this  is  introducing  a  new 
and  an  arbitrary  rule,  founded 
upon  no  principle  whatever,  and 
calculated  merely  to  serve  the 
))urpo8e  of  the  present  question. 
It  is  giving  up  the  jus  crediti  al- 


together as  the  foundation  of  it, 
and  substituting  another  ground, 
viz.,  that  of  the  succession  having 
actually  oj)ened,  although,  in  fact, 
no  such  opening  has  ever  been 
either  acknowledged  or  proved  ; 
and  even  if  it  had,  the  proixwition 
must  be  wrong,  as  it  limits  the 
right  of  deducting  minority  within 
narrower  bounds  than  would  take 
place  in  a  fee-simple  estate.  This 
is  giving  up  the  main  point,  and 
it  also  supposes  that  irritancies 
oj)erate  ipso  Jure,  the  contrary  of 
which  is  tnie.  It  would  be  much 
more  rational  to  say,  that  the 
minority  of  every  substitute  com- 
inf'  successively  to  be  the  nearest 
should  be  deducted,  whoever  is  the 
pursuer  of  the  action ;  eg.,  sup- 
jKxse,  in  the  present  case,  Mrs. 
Fullarton  had  been  prevailed  upon 
not  to  l)ring  any  action  at  all,  but 
that  her  grand-aunt,  Mrs.  Duff, 
had  brought  it,  in  order  to  pre- 
serve the  succession,  and  bring  it 
a  stej)  neiirer  to  lier,  why  should 
she  not  be  allowed  to  plead  Mrs. 
FuUarton's  minority,  if  the  mino- 
rity  of  any  substitute  at  all  can  be 
pleadeil  in  such  a  case  ?" 

17.  The  pimiuer  having  then 
appealed  to  the  HoiLse  of  Lords, 
it  was  Ordered  and  Adjudged, 
June  3,  1801,  "  That  the  intorlo- 
cutoi-s  complained  of  be  reversed  ; 
and  it  was  declared  and  found, 
that  the  matters  in  the  appellant's 
siunmons  complained  of  are  not 
sufficient  to  sustain  the  conclusions 
in  those  summonses,  or  any  of  the 
said  conclusions,  and  therefore 
assoilzied  the  defender."  Lord 
Eldon  observed, — "  Under  these 
circumstances,  and  the  situation 
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of  the  parties  being  as  I  have 
stated,  the  api>ellant  brings  her 
action  of  declarator,  insisting,  in 
her  summons,  that  Sir  Hew  Dal- 
rymple  and  his  children,  eight  in 
number,  who  were  before  her  in 
the  estate,  were  gone  ;  that  John 
Hamilton  had  also   forfeited  for 
himself  and  his  heirs  ;  that  the 
deeds  to  her  prejudice  should  be 
reduced  ;  and  that,  either  as  near- 
est or  a  remote  substitute  in  con- 
sequence  of   the    contraventions 
arising  from  the  execution  of  these 
deeds,  she  had  right  to  the  estate, 
as  if  all  tlie  heirs  prior  to  her  were 
dead.     The   defender,  in   return, 
produced   the   Crown   charter  of 
1742,    and    infeftment    thereon, 
followed  by  forty  years'  possession, 
insisting  that  this  was  a  preferable 
right,   sufficient  to   exclude  any 
right  the  pursuer  could  set  up. 
On  the  other  side,  it  was  contended 
that  this  was  not  a  good  title  to 
exclude,    because    the    appellant 
was  entitled  to  deduct  her  mino- 
rity from  the  currency  of  the  forty 
years'  prescription.     This  matter 
was  very  elaborately  argued   in 
the  Court  below,  and  yoiu-  Lord- 
ships will   recoUeot  that  it  was 
treated  at  your  bar  mast  learnedly 
by  the  coimsel  in  the  cause,  and 
very  laboriously  by  myself,  who 
had   the  honomr  then  to  apjvear 
before  you  as  one  of  the  present 
appellant's  counsel.    The  majority 
of  the  Coiui  thought  that  the  ai>- 
pellant  should  be  allowed  to  de- 
duct her  minority.     Some  of  the 
judges  were  of  opinion  that  she 
had  a  right  to  deduct,  being  near- 
est substitute  ;  others,  that  such 
right  was  competent,  l)oth  to  the 


nearest  and  most  remote  substi- 
tute,— some  thought  that  no  sub- 
stitute was  entitled  to  deduction 
of  minority.  Thus  the  first  decree 
came  before  your  Lordships.  You 
will  recollect  that  it  was  necessary' 
to  state  Mrs.  Fullarton's  title,  and 
it  was  stated  such  as  I  have  repre- 
sented it  to  you.  It  was  allied 
against  her  at  that  time  that  she 
had  no  title  ;  but  it  was  answered 
on  her  part,  that  it  was  the  prac- 
tice in  Scotland  to  assume  both 
the  fkcts  and  the  law  in  such  a 
case.  It  is  true,  that  if  her  facts 
necessarily  determined  the  law  in 
her  favour,  she  might  be  allowed 
to  assume  both.  But  Mrs.  Fullar- 
ton  could  not  be  allowed  to  sav. 
Because  my  facts  are  good,  I  am 
therefore  entitled  to  make  what 
assumptions  in  law  I  please.  This 
House  at  that  time  ventured  to 
hold  this  language,  that  the  parties 
had  begun  at  the  wrong  end  of  the 
cause,-r-et  least  not  at  the  English 
end.  It  was  answered,  that  such 
was  the  practice  of  the  Court  No 
person  is  less  able  to  speak  of  the 
practice  of  the  Court  than  I  am, 
and  I  have  lived  long  enough  to 
respect  old  practices,  though  I 
should  not  be  able  immediatelv 
to  give  a  reason  for  them.  Two 
learned  Lords  agreed  in  opinion, 
that  if  the  facts  were  true,  and  if 
the  law,  arising  out  of  these  facts, 
upheld  the  pursuer's  title,  it  might 
then  be  necessary  to  enter  into  the 
defender's  title.     But  it  was  verv 

• 

different  to  say  that  it  was  a  title 
not  to  be  departed  from,  that  we 
should  not  enter  into  the  appel- 
lant's title.  The  defender  should 
not  be  allowed,  on  any  short  or 
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trivial  point,  to  withhold  the  oi»en- 
ing  of  his  charter-chest.  But  if 
the  title  set  out  by  the  pursuer 
were,  in  fact,  no  title,  it  tlid  not 
occur  to  me  then,  nor  Aix»  it  now, 
that  there  could  be  any  iucouve- 
nience  in  going  into  a  dixcnssion 
of  that  title.  If  it  appears  t)iat 
the  pursuer  has  a  title,  then  you 
may  go  into  the  defeuiler's  title. 
But  why  is  the  defender  to  be 
obliged  to  ai^e  a  plea  in  bar  tor 
ten  loi^  yeare,  as  in  thie  case,  if 
tlie  pursuer  has  not  stated  a  title 
to  enable  him  to  maintain  the  ac- 
tion ? 

18.  "  The  meaning  of  the  remit 
by  this  HouHc  wa«,  that  the  Coiut 
of  Session  should  connider  how  far 
the  title  to  pursue,  set  out  by  the 
pursuer,  was  involved  with  the 
title  to  exclude,  set  out  by  the  de- 
fender. If  tlie  pursuer's  title  waa 
invalid,  of  course  tliey  were  not  in- 
volved ;  if  there  was  a  valid  title 
in  the  piuBuer,  then  they  were  in- 
volved. In  tliat  case,  it  wm  ne- 
cessary to  inquire  into  the  jiur- 
Buer's  title,  whether  she  was  the 
nearest,  or  a  more  remoto  substi- 
tute, and  whether  she  hail  a  right 
to  deduct  her  minoritj'  or  not ;  and 
if  a  contravention  had  Ijeon  com- 
mitted by  the  defender's  authors, 
the  Court  was  to  consider  what 
was  the  title  of  the  pursuer  by 
such  contravention  at  this  day.  It 
was  thus  your  Lordflliips' intention, 
that  the  Court  should  first  consider 
if  the  pursuer  had  a  title,  and  after- 
wards, if  necessary,  consider  the  ex- 
clusive title  under  the  prescription, 
In  this  shape  the  cause  went  back 
to  the  Court,  and  I  can  scarcely 
lind  wonls  to  do  justiGe  to  the  ela- 


borate consideration  given  to  it  in 
the  Court  below.  Evciy  quetttion 
arising  on  this  ])oint  htiA  been 
searched  to  tlie  Iwttoni,  and  de- 
cided upon  in  fact ;  hut  the  cause 
has  been  returned  hei-e,  with  an 
interlocutor  saying  no  more  tlian 
that  the  exclusive  title  is  good, 
which  seoms  to  admit  tliat  the 
piuHuer  had  a  title  of  some  kind 
or  other.  But  this  is  no  answer 
to  your  Lordfhii<s'  remit — no  an- 
swer to  tlie  question,  whether  or 
not  the  pursuer  has  a  title.  You 
oinnot  imply,  from  this  answer, 
whether  a  contravention  has  been 
conimitteil  or  not — whether  or  not 
that  contravention  be  purgejible — 
whctlier  it  uiii  now  be  declared  or 
not  against  the  heirs  of  the  alleged 
contraveuers — whether  the  repu- 
diation was  a  dispDsition  or  not — 
whether  it  was  a  tH)utravention  or 
not,  and  to  be  followed  by  forfei- 
ture,— nor,  whether  any  of  the 
arts  and  deeils  of  Sir  Ih'w  or  of 
John  Htuniltou  were  contraven- 
tions or  not.  The  Court  were  all 
of  oiiiuion,  either  that  there  had 
lx*n  no  contravcutiou, — that  such 
contravention  was  pui^ible,  or 
that  no  declarator  could  Ik;  brought 
at  this  time  of  day,  and  that  the 
cliaugi"  of  sitimtion  l>etwoen  tlie 
two  prior  hciw  was  no  injury  to 
the  aj>pellant,  who  stiind-s  pre- 
cisely in  tlie  siune  situation  an  if 
no  such  chauge  hati  taken  [ilace. 
They  seem  unanimous,  with  the 
exce]>tinn  of  one  Judge,  who  says 
nothing  on  the  subject,  that  the 
pursuer  had  no  title.  With  re- 
specttothequestion  itself,  Whether 
the  )iiUHuer  has  a  title  or  not  ?  I 
am  free  to  state,  tliat  my  mind  is 
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strongly  impressed  with  this,  that 
if  a  person  takes  benefit  by  a  deed, 
he  has  no  right  to  alter  what  is 
directed   by  the  disponer — cujus 
e^  dare,  hvjus  est  disponere.     I 
will  not  say  even  this,  that  it  could 
be  deemed  a  futile  provision,  if  a 
father  were  to  say,  that  a  second  son 
should  take  before  the  first ; — ^there 
might    be    grave    considerations 
which  induced  a  person  to  make 
such  a  disposition  of  his  estate. 
I  think,  if  it  were  res  Integra,  it 
might    be    difficult   to   establish 
many  of  the  doctrines  contained 
in  this  case.     After  the  most  pain- 
ful attention  to  this  cause,  and  to 
the  authority  of  the  dead,  as  well 
as  of  the  living,  I  cannot  repre- 
sent the  pursuer  to  yoiu*  Lordships 
as  having  a  title.     It  has  thus  ap- 
peared to  me  to  be  my  duty  to 
detail  the  circumstances  of  the 
case,  to  shew,  in  my  opinion,  how 
the  Court  has  failed  in  giving  a 
proper  answer  to  the  remit ;  as, 
after  the  most  anxious  attention, 
I  cannot  be  induced  to  think  that 
Mrs.  Fullarton  has  set  out  a  suffi- 
cient title.     I  conceive  it  will  be 
necessary    that    your    Lordships 
should    make    some    declaration 
upon    the    subject.     I    therefore 
submit  to  your  Lordships  that  the 
interlocutors  complained  of  ought 
to  be  reversed,  and  a  declaration 
made,  that  the  premises  set  out 
in  Mrs.  FuUarton's  summonses  do 
not  sustain  the  conclusions  of  these 
summonses." 

19.  In  the  case  of  Maulk  v, 
Maule,  March  4, 1829,  the  defen- 
der PLEADED  against  aclaim  found- 
ed upon  an  entailed  assignation  of 
a  lease,  that  the  lands  had  been 


possessed  upon  fee-simple    titles 
from  1734  to  1782,  and  that  the 
entailed  assignation  foimded  upon 
was  therefore  extinguished  by  pre- 
scription.  The  pursuer  PLEADED — 
That  as  his  father  was  minor  from 
1740  to  1761,  his  minority  must 
be  deducted  from  the  forty  years 
which  terminated  in  1774;  and, 
farther,  that  as  he  himself  was 
minor  from  1773  tiU  1794,  his 
minority  must  also  be  deducted. 
In  this  case  Baron  Maule,  the 
heir-substitute  prior  to  the  defen- 
der's father,  died  in  1781,  and  he 
had  been  major  for  forty  years. 
The  Court  Found,    "  That  the 
minority  of  the  pursuer  pleaded  in 
this  case  affords  no  interruption, 
either    n^ative    or    positive,    as 
pleaded  by  the  defender."    Lord 
President  Hope  observed, — "  The 
pursuer  pleads  that  his  minority 
must  be  deducted, — that  he  was 
bom  in  1773,  and  frx)m  the  death 
of  Harry  Maule  in  1734  prescrip- 
tion had  not  run.     He  founds  on 
the  words  of  the  Act,  *  Minority 
of  the  party  against  whom   the 
prescription  is  used  and  objected.* 
True,  provided  that  prescription 
has  not  previously  run  against  a 
person  major  during  the  whole 
course  of  it,  and  who  was  in  plena 
jure  et  tittUo  to  have  brought  his 
action.     Now  Baron  Maule  was 
major,  and  the  next  substitute, 
and  in  plena  jure  to  bring  his 
action ;  and  therefore  presoriptioQ 
was  completed  against  hino.    It  is 
nothing  to  the  purpose  that  the 
present  pursuer  or  his  father  were 
minors  during  part  of  that  time. 
It  is  monstrous  to  say  that  a  man's 
heir  of  entail  shall  have  a  plea  not 


PRESCRIPTION. 


507 


competent  to  tiie  man  himself, 
and  that  after  my  right  is  pre- 
scribed against  the  true  creditor,  it 
may  be  cut  down  by  his  heir. 
Suppose  a  bond  by  A  to  B.  B 
brings  action  on  it ;  A  defends  on 
prescription.  B  was  major  the 
whole  time,  has  nothing  to  reply, 
and  A  is  assoilzied.  Was  it  ever 
heaid  of,  that  B's  heir  could  bring 
an  action  and  recover,  because  he 
was  minor  part  of  the  time  ?  As 
to  the  pursuer  being  an  heir  of 
entail,  that  is  nothing  to  the  pur- 
pose. In  fact  he  is  not  an  heir  of 
entail,  properly  so  called.  He  is 
just  the  heir  in  a  common  jvs 
credUi  under  a  mere  personal 
deed.  But  there  is  not  one  law 
for  tailzies  and  another  for  fee- 
simple  rights.  If  the  creditor  in 
an  obligation  or  other  deed  was 
miyor  for  forty  years,  and  brings 
no  action,  nor  t^es  any  document 
on  it,  it  is  cut  off  for  ever,  whether 
his  heire  be  heirs-at-law  or  heirs 
of  entail.  Heirs  of  entail  in  this 
respect  are  no  better  off  than  heirs- 
aMaw ;  for  in  the  case  of  Ayton 
it  was  found  that  a  remote  substi- 
tute who  had  a  title  to  pursue, 
could  not  found  on  the  minority 
of  prior  heirs.  Now  this  could 
only  be  on  the  principle  that  he 
was  in  plena  jure  et  titvlo  during 
the  whole  time  to  have  brought  a 
diallenge,  which  any  remote  sub- 
stitute may  do.  The  case  here  is 
still  stronger.  Baron  Maule  was 
not  a  remote  substitute,  having 
only  a  slight  and  contingent  in- 
terest ;  he  was  next  substitute, 
entitled  to  take  the  subject  to 
himself — was  himself  major  for 
the  whole  time,  and  therefore  pre- 


scription was  fully  run,  and  can 
never  more  be  o|)ened  up ;  for  it 
is  not  conceivable  how  a  remote 
and  contingent  claim  can  be 
stronger  than  a  direct  and  imme- 
diate one.  Agreeably  to  this  also 
are  the  casesof  Gordon  of  Whiteley 
and  Achyndachy,  where  prescrip- 
tion having  run  against  the  next 
substitute,  remoter  substitutes  were 
not  allowed  to  found  on  their  own 
minorities  in  actions  which  they 
afterwards  brought.  So,  whether 
r^ard  be  had  to  the  positive  or 
negative  prescription,  I  am  clear 
that  the  objection  of  the  pursuer's 
minority  does  not  apply ;  and 
therefore  I  am  for  sustaining  the 
defences  of  prescription,  both  posi- 
tive and  negative,  and  for  assoil- 
zieing the  defender/' 

20.  Lord  Balgray  observed, — 
"  The  last  branch  of  this  cause 
relates  to  the  point,  Whether  the 
pursuer  is  entitled  to  deduct  his 
own  minority  from  the  course  of 
prescription  which  is  pleaded  by 
the  defender  against  him  ?  This 
proceeds  upon  the  supposition  that 
the  positive  prescription  is  appli- 
cable to  the  case.  Tliis  is  a  most 
important  question.  It  is  not  only 
ingeniously,  ably,  but  imposingly 
argued  by  the  pursuer.  Mature 
consideration,  however,  will  satisfy 
any  lawyer  that  it  is  not  founded 
on  correct  principles.  The  Act 
1617  was  intended  to  '  quiet  men's 
minds,'  and  to  secure  heritable 
property.  It  therefore  ought  to 
be  interpreted  and  applied  so  as 
to  attain  that  object.  The  Act 
1617  never  did  or  could  contem- 
plate entails,  or  the  effect  which 
would  be  given  to  them  by  the 
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Act  1685.  It  is  therefore  unrea- 
sonable that  the  utility  of  the 
Statute  1617  should  be  abridged 
pactia  privatorum,  or  that  there 
should  be  one  law  of  prescription 
for  entailed  estates,  and  another 
for  unentailed  estates;  or  that 
prescription  should  operate  differ- 
ently inter  hceredes^  and  between 
creditors  and  singular  successors. 
The  application  of  the  Act  1617 
to  the  cases  of  fee-simple  estates  is 
plain  and  simple,  and  how  it  is  to 
be  altered  to  the  law  of  entailed 
estates,  consistent  with  principle, 
it  is  not  easy  to  discover.  ^  The 
plea  of  the  pursuer  seems  to  in- 
volve entailed  property  in  an  inex- 
tricable labyrinth  of  confusion  and 
uncertainty,'  as  was  well  expressed 
by  the  late  Lord  Meadowbank. 
Principles  seem  to  be  acknow- 
ledged, even  by  the  pursuer,  that 
appear  contradictory  to  his  argu- 
ment. 1.  It  is  admitted  that  the 
minority  of  the  whole  substitutes 
or  remote  heirs  is  not  to  be  reckon- 
ed, otherwise  there  never  could,  or 
at  least  hardly,  be  prescription  of 
any  entail.  2.  That  an  heir  can- 
not deduct  the  minority  of  prior 
heirs,  as  was  found  in  the  case  of 
Ayton  of  Kinaldie.  3.  That  sub- 
stitutes of  entail  have  no  real  right 
in  the  subject,  but  merely  a  con- 
tingent right— ayi«  creditiy  which 
is  exactly  the  same  in  degree  in 
every  substitute,  whether  near  or 
remote.  From  these  principles, 
acknowledged  on  all  sides,  it  neces- 
sarily follows,  in  my  humble  opi- 
nion, that  in  the  case  of  entailed 
succession,  in  applying  the  doc- 
trine of  prescription,  either  the 
rules  in  fee-simple  succession  must 


be  adopted,  or  the  plea  of  the  pur- 
suer must  be  admitted,  that  every 
substitute,  when  he  comes  to  be  in 
the  state  of  a  pursuer,  is  entitled 
to  deduct  his  own  individual  mino- 
rity. If  this  doctrine  be  admitted, 
it  is  necessary  to  consider  the 
strange  consequences  which  must 
be  deduced  therefrom.  1.  It  is 
obvious,  that  although  an  entail 
be  SLJU8  indtviduum,  and  must  go 
seriatim  to  the  persons  designated 
by  the  grantor,  yet  this  Jus  indi- 
viduum  may  be  ineffectual  as  to 
one  class  and  prescribed,  and  e£ko- 
tual  and  not  prescribed  as  to  an- 
other class.  2.  K  admitted  to  one 
substitute,  on  what  principle  can 
such  substitute  be  debarred  from 
pleading  on  the  minority  of  prior 
substitutes  ?  The  principle  is  the 
same.  The  positive  prescrii)tion 
is  an  adquisitio  dominiiy  on  cer- 
tain terms  and  requisites.  It  infera 
nothing  against  the  claimant.  3. 
This  plea  is  founded  on  a  mis- 
taken interpretation  of  the  words 
of  the  Statute.  The  party  against 
whom  prescription  is  used  and 
objected  does  not  mean  the  imme- 
diate piuBuer  of  the  action,  but 
the  party  against  whom  the  pre- 
scription is  running.  This  point 
is  extremely  well  e3qplained  by 
Lord  President  Campbell  in  his 
speech  in  the  Bargany  cause,  and 
also  by  the  other  Judges.  4  The 
words  of  the  Statute  are,  that  the 
years  only  *  during  whidi  the  par- 
ties against  whom  the  prescription 
is  used  and  objected  shall  be  count- 
ed,' If  so,  then  according  to  the 
pursuer's  interpretation,  the  yeare 
before  the  birth  of  an  heir,  wlio 
becomes  a  j)ursuer,  as  in  the  pi  c- 
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sent  instance,  should  never  be 
counted.  5.  This  plea  gives  up 
the  jus  crediti,  and  proceeds  on 
the  idea  that  the  succession  has 
opened,  and  in  many  instances  will 
limit  the  doctrine  within  narrower 
grounds  than  if  the  estate  was 
held  in  feendmple.  It  is  unneces- 
sary to  pursue  the  argument  fiu*- 
ther,  as  it  was  so  fully  discussed 
and  so  well  treated  in  the  Bargany 
cause  by  Lord  President  CampbeU, 
the  late  Lord  Meadowbank,  the 
late  Lord  Armadale,  and  Lord 
Glenlee.  But,  after  all,  let  the 
merits  of  the  argument  lie  where 
it  may,  yet  there  is  now  such  a 
series  *  rerum  judicatarumi  which 
has  settled  the  point,  that  it  would 


be  contrary  to  all  just  principles 
of  expediency  and  utility  to  listen 
to  any  alteration.  Prescription  is 
founded  solely  on  utility,  and  that 
is  never  to  be  lost  sight  of.  The 
cases  referred  to  are — 1.  M'Dougall 
of  Mackerston,  12th  July  1740 ; 
Kilk.  voce  Prescription,  No.  5 ; 
aerk  Home,  p.  206  ;  Bank.  2,  p. 
163.  2.  24th  June  1756,  Chil- 
dren of  Sir  Samuel  M^Lellan.  3. 
1st  December  1757,  Gordon  v. 
Maitland.  4.  21st  December  1784, 
Gordon  of  Whiteley.  5.  23d  No- 
vember 1798,  Case  of  Bargany. 
Upon  these  grounds,  I  humbly 
think  that  the  pursuer's  plea  for 
deduction  of  his  minority  should 
be  repelled." 
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Where  a  Party  having  right  to  lands  under  two  titles,  the  one  limited 
and  the  other  absolute,  completes  his  title  under  the  latter,  and  pos- 
sesses upon  it  for  forty  years,  the  former,  although  tlie  preferable  and 
governing  title,  is  extinguished  by  prescription, 

L— M^DOUGALL  v.  M*DOUGALL. 

July  10. 1740.  In  1669  an  investiture  of  the  lands  of  Mackerston  was  com- 
Nar&ativk.  pleted  in  favour  of  Henry  M*Dougall  in  liferent,  with  power  to 
alter,  and  of  his  son  Thomas  in  fee.  In  1684  Henry  executed 
a  bond  of  tailzie  and  procuratory  of  resignation  in  favour  of 
himself  in  liferent,  and  his  son  Thomas  in  fee ;  whom  failing, 
to  certain  substitutes,  but  under  strict  prohibitory  and  irritant 
clauses,  limiting  Thomas,  and  the  whole  heirs  of  tailzie,  from 
burdening  or  alienating  the  estate,  or  altering  the  order  of 
succession. 

In  1692  Henry  died,  and  his  son  Thomas  being  already  in- 
feft  under  the  investiture  1669,  entered  into  possession  of  the 
estate.  In  1702  Thomas  died,  leaving  three  sons,  Henry, 
Thomas,  and  William,  all  of  whom  were  under  age,  William,  the 
youngest,  not  being  of  age  till  1 71 1.  Henry,  neglecting  the  entail 
1684,  made  up  titles  to  the  estate  under  the  investiture  1669. 
In  1715  he  executed  a  bond  of  tailzie  and  procuratory  of  resig- 
nation in  favour  of  himself  and  the  heirs-male  of  his  body ; 
whom  failing,  to  the  defender,  Barbara  M'Dougall,  his  only 
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child.    In  1 722  Henry  died,  and  was  succeeded  by  the  defen-   u-Douoaic 
der,  vho  obtained  a  charter  on  the  procuratory  of  1715,  and   HitosaAu. 
expede  an  infeftment  of  the  estate  in  terms  of  it.     In  1738  her       1740. 
uncle,  the  pursuer,  haring  served  himself  heir-male  of  tailzie 
and  provision  under  the  entail  1684,  brought  a  reduction  of  the 
settlement  made  by  his  brother  Henry  in  1715.     The  defender 
resisted  the  action,  on  the  ground,  that  as  the  investiture  1669 
had  been  the  sole  title  of  possessing  the  estate  since  its  date, 
her  right  upon  that  title  was  secured  by  the  positive  prescrip- 
tion, and  that  as  no  document  had  been  taken  on  the  entail 
1 684,  the  defender's  right  under  that  deed  had  been  lost  by 
the  negative  prescription. 

Pleaded  for  the  Pursctbe. — When  two  titles  to  an  estate  AmorwfWT  fob 
concur  in  an  heir  in  possession,  prescription,  neither  the  posi- 
tive nor  the  negative,  can  run  against  one  of  these  titles  duiing 
the  time  when  the  title  against  which  prescription  is  pleaded, 
as  well  as  that  in  favour  of  which  it  is  pleaded,  are  in  the  same 
person.  A  party  cannot  prescribe  against  himself.  The  Statutes 
introducing  prescription  clearly  contemplate  prescription  as 
running  between  two  parties,  the  one  party  having  an  interest 
that  the  right  should  be  preserved,  and  the  other  that  it  should 
be  lost.  Where  a  party  has  more  titles  than  one  in  his  person 
none  of  them  prescribe,  he  possesses  upon  them  all.  The  law 
never  intended  that  one  title  was  to  be  set  up  against  another. 
Such  a  doctrine  is  as  absurd  as  if  a  man  were  to  prescribe  his 
right  leg  against  his  left,  or  one  pocket  of  his  coat  against 
another.  If  this  be  not  spHtting  of  a  hair,  it  is  at  least  sjilitting 
of  a  peraon  and  making  him  fight  against  himself. 

The  positive  prescription  is  inapplicable,  for  positive  prescrip- 
tion is  the  acquisition  of  the  property  of  a  subject  by  uninter- 
rupted possession.  But  Thomas  M'Dougall  and  hia  son  Henry, 
who  are  supposed  to  have  acquired  by  the  positive  prescription, 
were  confessedly  proprietors  upon  the  tailzie  16S4.  It  is  there- 
fore impossible  to  conceive  how  they  could  acquire  the  property 
of  their  own  estate  by  prescription,  or  how  they  could  acquire 
by  prescripttoD  against  their  own  heirs.  Thomas  could  not  by 
any  act  of  his  defeat  the  entail  of  16S4,  which  was  founded 
upon  a  quality  in  lug  own  title ;  nor  can  his  negligence  or  pre- 
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APDouoAtL    sumed  dereliction  be  a  foundation  to  destroy  the  deed  which  lie 
M^DoiioALL.    could  not  defeat.     He  was  not  at  liberty  to  choose  upon  which 
1740.       of  the  two  titles  he  was  to  possess.     The  entail  made  by  his 
father  was  binding  upon  him,  his  father's  powers  being  a  condi- 
tion in  his  own  infeftinent. 

But  even  if  the  positive  prescription  were  held  to  be  applica- 
ble, it  could  not  possibly  begin  to  run  till  1722,  when  Henry  (2) 
died;  because  the  pursuer  could  not  have  attained  possession  of 
the  estate  in  consequence  of  the  entail  1684,  by  any  action 
brought  during  his  brother's  life,  as  the  right  of  the  fee,  both  by 
the  investiture  1669  and  by  the  entail  1684,  stood  vested  in 
the  same  person.  For  the  same  reason  the  negative  prescrip- 
tion could  not  begin  to  run  till  1 722,  because  until  that  time 
the  same  person  was  both  debtor  and  creditor  in  the  obligation. 
At  all  events  it  could  not  begin  to  run  till  1692,  when  Henry, 
the  maker  of  the  entail,  died,  for  as  he  reserved  his  own  liferent, 
and  also  a  power  to  alter,  no  one  could  claim  upon  it  till  his 
death. 

But  if  prescription,  either  the  positive  or  the  negative,  was  to 
run  in  favour  of  Thomas  from  1692,  the  years  of  his  sons'  mino- 
rities must  be  deducted,  all  of  whom  were  minors  till  1711. 
The  negligence  upon  the  part  of  the  substitutes  is  said  to  be, 
that  they  did  not  bring  an  action  against  Thomas  to  compel 
him  to  possess  upon  the  entail.  But  how  is  it  possible,  upon 
the  words  of  the  Statute,  not  to  deduce  the  minority  of  those 
against  whom  the  prescription  ran  ?  If  prescription  can  run  at 
all  in  this  case,  it  must  be  deemed  to  run  against  the  whole 
other  substitutes,  and,  by  consequence,  the  minority  of  any  one 
of  them  must  interrupt  the  prescription  by  the  express  words 
of  the  Statute. 

ARonnBOTFOR  Pleaded  for  the  Defender. — Prescription  runs  in  favour 
of  one  right  to  the  defeating  of  another  right,  which  otherwise 
would  have  been  preferable  to  it.  In  rights  of  property  pre- 
scription runs  neither  for  nor  against  persons,  except  in  so  &r 
as  persons  have  the  title  to  such  rights  in  them.  There  must 
be  two  opposite  rights,  otherwise  there  can  be  no  prescription ; 
but  there  is  no  necessity  always  to  suppose  an  opposition  and 
difference  in  persons.    If  a  person  has  two  rights  vested  in  him. 
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but  the  one  fuller  and  more  beneficial  than  the  other,  it  is  his    m*i>ouqall 
interest  to  take  up  that  which  is  most  beneficial,  and  it  would    m^douoall. 
be  absurd  to  suppose  that  he  would  keep  up  the  lesser  right  in      "irioT 
order  to  operate  against  the  fuller.     If  the  person  principally 
interested,  and  in  whom  the  lesser  right  is  immediately  vested, 
thus  neglects  it,  and  leaves  it  in  the  hands  of  time  to  abolish 
it,  there  seems  no  good  reason  why  such  right  should  not  be 
lost  by  prescription. 

There  is  no  person  to  whom  a  right  is  competent,  who  has 
not  also  a  remedy  for  attaining  it.  If,  therefore,  persons  neglect 
the  remedy  that  is  competent  to  them,  their  neglect  must 
operate  against  them.  The  silence  therefore  of  the  substitutes 
during  the  years  of  prescription,  while  nevertheless  it  was  com- 
petent for  them  to  have  taken  document  upon  the  entail  1684, 
presumes  a  dereliction,  and  must  induce  the  negative  prescrip- 
tion against  it  as  much  as  against  any  other  right. 

Prescription  must  begin  to  run  from  1684,  the  date  of  the 
entail,  because,  from  its  date,  there  was  always  some  person  to 
whom  it  was  competent  to  have  taken  a  document  upon  the 
entail,  such  as  suing  for  registration  of  it  or  completion  of  it  by 
infeftment.  At  all  events,  the  heirs  of  entail  might  have  com- 
pelled Thomas,  when  he  succeeded  his  father  in  1692,  to  expede 
his  infeftment  upon  the  entail,  and  so  have  prevented  prescrip- 
tion running  against  the  entail.  The  Act  1617,  introducing 
the  positive  prescription,  was  intended  to  secure  real  rights  and 
infeftments  upon  lands  when  clothed  with  forty  years'  uninter- 
rupted possession,  so  that  all  latent  rights  that  might  compete 
with  them  might  be  cut  off.  No  distinction  is  made  in  the 
Act  between  competing  rights  being  vested  in  different  persons 
or  in  one  and  the  same  person.  The  main  design  of  the  Act 
was  to  give  an  absolute  security  to  a  right  so  possessed  without 
challenge  for  forty  years.  If  both  rights  being  vested  in  the 
same  person  made  any  difference,  the  main  end  of  the  Statute, 
and  the  security  arising  from  the  records,  would  be  entirely 
defeated,  because  such  latent  entails  as  the  present  might  be 
brought  out,  even  after  centuries,  to  overturn  the  securities  of 
property  that  had  been  peaceably  enjoyed  without  any  chal- 
lenge during  all  that  time. 

Neither  can  the  minority  of  the  substitutes  be  deducted, 

VOL.  III.  2  k 
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M*DouoALL  because  it  is  only  the  minority  of  the  person  vested  in  the 
M*DouGALL.  right  that  can  operate  against  prescription,  and  if  he  is  major, 
1740  and  silent  upon  his  right  during  the  years  of  prescription,  the 
minority  of  the  heirs  expectant  after  him  can  operate  nothing. 
If  it  were  othei*wise  no  prescription  could  ever  run  against 
latent  entails,  because  where  there  are  several  branches  of  in- 
stitutes, there  must  be  a  perpetual  course  of  minorities,  which 
would  make  the  right  altogether  unprescriptible.  Nor  is  there 
any  foundation  in  law  for  holding  that  the  minority  of  the  first 
substitute  only  is  to  be  deducted,  as  if  he  were  the  principal 
creditor  at  the  time.  The  remoter  substitutes  are  quite  as 
much  creditors  as  he,  and  their  minorities  ought  equally  to 
interrupt  with  that  of  the  first  substitute. 


JuDOMiNT  The  Lords  Found,  "  That  the  bond  of  tailzie  1684  having 

July  12,  1789.  ® 

lain  latent,  and  not  having  been  claimed  upon,  or  any  document 
taken  upon  it  for  upwards  of  forty  years  from  the  date  thereof, 
and  the  estate  having  been  possessed  by  Thomas  and  Henry 
M'Dougalls,  and  Barbara  M'Dougall,  present  possessor  thereof,  for 
upwards  of  forty  years,  in  virtue  of  the  disposition  in  anno  1668, 
and  the  infeftment  following  thereon,  they  have  the  benefit  both 
of  a  negative  and  positive  prescription  ;  and  that  the  tailzie  in 
anno  1684  cannot  now  be  set  up  as  a  title  of  eviction  of  the 
estate  from  the  said  Barbara  M*Dougall,  notwithstanding  that 
Henry  and  Thomas  M'Dougalls,  her  father  and  grandfather, 
were  heirs  by  the  tailzie  1684  years,  as  well  as  by  the  disposi- 
tion and  infeftment  1668  :  And  found.  That  the  minority  of 
Thomas  M*Dougall,  or  of  William  M*Dougall,  could  not  inter- 
rupt the  prescription,  they  being  only  substitutes  by  the  tailzie 
1684,  and  the  right  thereof  not  having  devolved  upon  them 
during  their  minority  :  And  found.  That  Thomas  M'Dougall, 
pursuer  in  this  process,  cannot  found  on  the  minority  of  Henry 
M'Dougall  his  brother,  in  order  to  prevent  the  running  of  the 
prescription  in  favours  of  Henry  M'Dougall  himself,  and  Bar- 
bara M'Dougall,  who  derives  right  from  him," 

July  10, 174a       The  defender  having  reclaimed,  upon  advising  petition  and 

answers,  after  a  hearing  in  presence  following  thereon,  the  Court 
"  Adhered." 
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1.  Lord  Kile;erran  in  his  De- 
cLsions  observes, — "  As  to  the  first 
objection  to  the  n^ative  prescrip- 
tion of  non  valens,  the  same  was 
dropped  ;  for  a  declarator  was 
competent  to  any  heir  of  entail, 
howerer  remote.  As  to  the  ob- 
jection to  the  positive  prescription, 
that  it  could  not  nm  while  the 
heir  in  possession  had  right  by 
both  tities ;  although,  where  the 
investitures  of  an  estate  are  simple 
and  absolute,  there  are  no  habile 
terms  of  prescription  in  such  case, 
because  no  man  can  prescribe 
against  himself;  yet  where  an  in- 
vestiture contains  limitations  and 
restrictions,  the  heir  in  possession 
upon  a  different  titie,  though  like- 
wise heir  of  the  investitm^  contain- 
ing the  limitations  and  restrictions, 
may,  even  before  the  succession 
spUt,  by  the  positive  prescription, 
work  off  tiiese  restrictions.  That 
the  minority  of  the  heir  in  posses- 
sion could  not  be  pleaded  against 
himself,  was  also  a  clear  point. 
And  so  far  the  Court  was  unani- 
moua  But  it  was  more  doubtful 
whether  the  minority  of  the  re- 
moter heirs,  viz.,  of  the  defender 
Thomas,  and  of  his  brother  Wil- 
liam, should  not  interrupt ;  for  if 
not,  then  here  would  be  a  prescrip- 
tion incapable  of  interruption,  if 
the  minority  of  the  heirs  in  spe, 
and  whose  interest  it  is  to  restrain 
the  powers  of  the  heir  in  posses- 
sion, did  not  interrupt  the  pre- 
scription. On  the  other  hand,  it 
was  thought  no  less  inconsistent 
to  suppose  a  prescription,  and  at 
the  same  time  to  destroy  it  by  an 
hypothesis  that  would  render  it 
incapable  ever  to  run  ;  which  must 


in  great  measure  be  the  case,  if 
the  minority  of  an  heir,  however 
remote,  other  than  the  heir  in 
possession,  should  interrupt  it 
Upon  which  point  the  Court,  by 
plurality  of  voices,  found  as  above." 
— KiUcerraiis  Decisions^  p.  416. 

2.  LordElchies  in  his  Decisions, 
under  the  date  July  10,  1739,  ob- 
serv'es, — "  The  Lords  repelled  the 
nullity  objected  to  the  tailzie  1684, 
and  the  objection  to  the  maker's 
want  of  power,  and  the  prescrip- 
tion of  his  reserved  faculty ;  but 
they  found,  first ^  The  tailzie  itself 
prcacriptible  even  during  the  pos- 
session of  Thomas  and  his  son 
Henry  M'Dougall,  the  defender's 
father  and  grandfather,  notwith- 
standing the  decision  in  the  case 
of  Dundonald ;  and  I  own  I  was 
of  the  same  opinion,  because  I 
thought  the  case  quite  different, 
that  in  Dundonald's,  William 
Lord  Cochrane's  infeftment,  as  it 
was  the  only  true  right  to  the 
estate,  so  it  was  imlimited,  and  no 
burden  upon  the  heirs  succeeding, 
whereas  here  Thomas's  infeftment 
was  the  only,  at  least  most  proper 
title  of  possession,  being  the  only 
legal  right,  and  the  personal  tailzie 
was  a  burden  upon  them,  and  in 
the  question  of  prescription  must 
be  considered  as  a  debt  due  by 
them.  But  Amiston  and  others, 
who  voted  on  the  same  side  of  the 
question,  thought  there  was  little 
or  no  difference  betwixt  the  two 
cases,  and  that  the  decision  in 
Dundonald's  case  was  wrong. 
Secondly,  They  found  it  actually 
prescribed,  notwithstanding  the 
minority  of  Henry  during  Thomas's 
possession.     Indeed,  I  humbly  dif- 
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fered  in  this.  I  thought  the  pre- 
scription could  not  begin  to  run 
till  after  the  death  of  Hemy  the 
maker,and  after  hisdeathi  thought 
Thomas  his  son  was  debtor  in  the 
obligation,  and  his  son  was  credi- 
tor, and  when  Henry  the  son  suc- 
ceeded, he  became  debtor  and  the 
pm^uer  creditor.  And  though  I 
thought,  where  the  first  heir  was 
major,  the  minority  of  remote 
substitutes  might  not  perhaps  be 
deducted,  yet  I  thought  the  mino- 
rity of  the  first  heir  behoved  to  be 
deducted  from  the  prescription. 
Both  these  carried  by  the  Presi- 
dent's casting  vote,  but  the  other 
Lords  voted  difierently  in  the  two 
questions,  and  Strichen  did  not 
vote." 

3.  Lord  Elchies,  again,  under 
date  Nov.  27,  1739,  observes, — 
"  This  case  appears  to  mo  a  very 
difficult  one.  First,  As  to  the 
negative  prescription,  cases  may 
be  figured  where  to  me  it  should 
seem  absurd  that  there  could  be 
no  prescription,  e,g,,  an  estate 
possessed  for  a  century  by  a  line 
of  heirs  from  father  to  son,  with- 
out knowing  of  any  destination  to 
exclude  the  heir&-of-line,  or  any 
limitation  upon  them.  If,  when 
the  succession  opened  to  a  female 
heir,  a  tailzie  should  appear  in  a 
third  party's  hand  never  before 
heard  of,  limiting  the  succession 
to  a  different  line,  perhaps  heirs- 
male,  either  with  or  without  re- 
strictions, and  when  no  possibility 
remained  even  to  improve  it,  sup- 
pose it  were  forged.  On  the  other 
hand,  there  may  be  destinations 
of  succession  never  completed,  and 
1  doubt  not  there  are  several  in 


Scotland  that  could  not  be  found 
prescribed  without  altering  the 
succession  fix^m  the  course  that 
all  the  proprietors  intended,  eg., 
where  the  succession  is  settled  by 
contracts  of  marriage  and  other 
solemn  deeds,  and  the  parties 
n^lect  to  expede  any  infeftment, 
but  possess  from  father  to  son 
without  making  up  their  titles,  I 
cannot  think  that  such  a  settle- 
ment would  be  lost  non  utendo ; 
no,  not  even  in  this  case  had 
Henry  M^Dougall  made  no  altera- 
tion, especially  if  he  had  died  in 
the  state  of  apparency,  would  not 
in  that  case  the  heir-male  have 
been  preferred  (though  the  ques- 
tion had  occurred  after  the  years 
of  prescription)  to  this  defender, 
albeit  the  former  investitures  had 
been  to  heirs  whatsoever.  And 
yet  the  negative  prescription  is 
founded  on  the  bare  neglect  of  the 
parties  having  interest  to  take 
document  upon  the  deed,  and  not 
upon  any  contraiy  positive  act  of 
the  party  who  pleads  it  There- 
fore, the  difficulty  is  to  determine 
upon  principles  of  law  when  such 
destinations  may  prescribe,  and 
when  they  cannot.  Secondly,  As 
to  the  positive  prescription,  I  can 
hardly  see  habile  terms  for  it 
The  use  of  it  is  to  ascertain  and 
secure  the  right  or  property  erf 
those  who  have  possessed  forty 
years,  or,  as  the  law  calls  it^  €id- 
jectio  dominii.  (Fide  the  Act 
1617.)  Now,  both  parties  acknow- 
ledge the  property  of  all  the  j)re- 
ceding  heirs,  and  each  of  their 
claims  is  founded  u{x>n  it,  and 
whatever  of  the  contending  parties 
prevail  here  will  have  the  benefit 
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of  these  their  predecessors'  posses- 
sion, and  therefore  I  see  not  how 
their  possessing  or  not  possessing 
for  foriy  years  can  influence  the 
question,  Who  shall  succeed  to 
them?  TXtrcBy,  The  difficulty  to 
me  appears  no  less  with  respect  to 
deducting  minorities.  The  nega- 
tive prescription  expressly  suj)- 
poses  the  negligence  of  the  party 
interested  in  the  right  or  obliga- 
tion, and  cannot  therefore  run  dur- 
ing that  party's  minority ;  and  the 
Act  1617  enacts  that  the  prescrip- 
tion shall  not  run  against  whom 
it  is  used,  plainly  supposing,  that 
in  every  case  of  prescription  there 
is  some  person  against  whom  it 
runs,  as  well  as  in  whose  favours. 
Now,  who  is  this  person  ?  Is  it 
the  heir  for  the  time  in  possession  ? 
Indeed,  where  there  is  only  a  sim- 
ple destination  of  succession,  he 
has,  if  not  the  only,  at  least  the 
greatest  interest,  but  then  there  is 
no  use  for  prescription,  for  if  he 
alters,  that  is  eflfectual  without 
prescription.  K  he  does  not  alter, 
then  I  doubt  thedestination  should 
not  prescribe.  But  if  there  are 
limitations  on  the  heir  in  posses- 
sion, then  surely  these  limitations 
are  not  in  his  favours,  nor  is  it 
against  him  the  prescription  is 
used,  as  the  Act  1617  expresses  it, 
whose  minority  is  to  be  deducted, 
and  therefore  it  must  be  the  mi- 
nority of  some  of  the  remoter 
heira  But  supposing  it  were 
the  minority  of  the  substitutes, 
then  qucerey  whether  it  is  only  of 
the  first  substitute  after  the  heir 
in  possession,  or  of  all  of  them  ? 
If  it  is  this  last,  then  it  is  scarcely 
posmble  there  can  ever  be  a  pre- 


scription of  such  rights,  and  hardly 
even  where  the  minority  of  only 
the  first  substitute  is  to  be  deduct- 
ed. But  as  in  the  prescription  of 
a  bond  or  other  obligation,  only 
the  minority  of  the  creditor  for 
the  time  falls  to  be  deducted,  how- 
ever many  substitutes  he  may 
have,  so  I  should  think  that  only 
the  minority  of  the  immediate^ 
first  substitute  for  the  time  should 
in  this  case  be  deducted." 

4.  Again,  under  date  December 
5, 1739,  Lord  Elchies  observes, — 
"  This  case  was  well  argued  by 
the  Dean  of  Faculty  and  Mr. 
Craigie  for  Mr.  Thomas  M^Dougall, 
and  likewise  by  the  Solicitor  for 
the  lady ;  but  the  two  first  dif- 
fered. Mr.  Graham  argued  against 
the  positive  prescription  ;  but  Mr. 
Craigie  gave  it  up  that  there 
might  be  a  positive  prescription, 
of  which  I  own  I  doubtetl  for  the 
reasons  fonnerly  mentioned.  As 
to  the  prescription  negative,  as 
here  there  was  no  evidence  that 
ever  the  tailzie  was  known  to  or 
in  possession  of  Thomas  or  Henry 
M'Dougall,  I  thought  there  might 
be  a  negative  prescription  if  there 
were  no  minorities,  as  to  which 
Mr.  Craigie  gave  up  the  minority 
of  the  last  Henry  during  his 
father's  life,  because  he  afterwards 
made  up  his  titles  upon  the  old 
infeftment.  But  he  insisted  upon 
the  pursuer  Thomas  his  minority 
as  sufficient,  counting  the  com- 
mencement of  the  prescription 
from  1692,  when  the  first  Heniy 
died.  I  own  I  inclined  to  think 
that  both  minorities  should  be 
deducted,  and  I  thought  that 
Henry,  endeavoimng  to  defeat  the 
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tailzie,  or  complete  the  prescrip-  next  heir,  or  make  that  the  pre- 

tion  after  he  became  in  some  sort  scription   run  dming  his  former 

debtor,  that  is,  heir  of  the  former  minority,  where  it  did  not  run  in 

investiture,   cannot   prejudge  the  law." 


I  r.— BRUCE  v.  BRUCE  CARSTAIRS. 

April  7. 1772.  The  lands  of  Kirkness,  together  with  the  Island  of  St.  Ser- 
Narrative,  vanus  situated  in  the  loch  of  Lochleven,  were  held  by  Sir 
William  Bruce,  under  a  charter  1682,  from  the  Principal  and 
Master  of  St.  Leonard's  College,  St.  Andrews,  in  favour  of  him- 
self, and  his  heirs  and  assignees.  In  1687  Sir  William  conveyed 
these  lands  to  his  eldest  son  John,  and  certain  substitutes, 
under  the  fetters  of  a  strict  entail,  and  upon  the  disposition 
his  son  was  infeft  base.  Sir  William  died  in  1709,  and  was 
succeeded  by  his  son  Sir  John,  who  died  in  1711.  Sir  John 
was  succeeded  by  his  only  sister  Anna  Bruce,  who  possessed 
on  apparency.  She  died  in  1715,  and  was  succeeded  by  her  son. 
Sir  Thomas  Bruce,  who,  in  1721,  neglecting  the  deed  of  1687, 
made  up  titles  under  the  charter  1682,  upon  a  precept  of  dure 
constat  from  the  Principal  and  Masters  of  St.  Leonard's  College, 
as  nearest  and  lawful  heir  to  his  grandfather.  Sir  William. 
Upon  the  death  of  Sir  Thomas,  his  brother  Sir  John  (2)  also  made 
up  titles  by  precept  of  clare  constat,  as  heir  to  Sir  Thomas,  and 
on  that  title  he  possessed  till  his  death  in  1766.  The  pursuer, 
his  daughter,  made  up  titles  to  him  in  the  same  manner  as  her 
father  and  uncle  had  done. 

Upon  his  father's  death  the  succession  under  the  deed  1687 
devolved  upon  the  defender  ;  and  he  having  claimed  the  estate, 
the  pursuer  brought  a  declarator  against  him  to  have  her  right 
determined. 

aroumrhtior      Pleaded  for  the  Pcjrscter. — Although  Sir  Thomas's  infeft- 

ment  originally  carried  no  more  than  the  right  of  superiority, 
yet  as  that  infeftment  was  ex  facie  an  absolute  good  right  to 
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the  lands,  without  distinction  of  property  and  superiority,  the 
full  and  absolute  right  to  the  whole  was  established  by  the  pos- 
session of  Sir  Thomas  and  his  brother  upon  that  title  for  forty 
years.  This  is  clearly  founded  on  the  Statute  1617.  In  order 
to  complete  a  right  by  prescription  two  things  only  are  requi- 
site, viz.,  that  the  party  possess  in  the  character  of  proprietor 
for  forty  years,  and  that  there  be  in  his  person  a  proper  title  of 
property,  bearing  date  anterior  to  the  commencement  of  the 
forty  years.  These  two  requisites  clearly  concur  in  the  present 
case.  Sir  John  and  his  brother  having  possessed  the  lands  for 
forty  years  without  acknowledging  the  right  of  any  vassal,  the 
full  property  of  the  lands  became  thereby  vested  in  them  by 
prescription,  and  the  dominium  utile  was  thereby  as  efifec- 
tually  extinguished  and  consolidated  with  the  superiority  as  it 
would  have  been  by  a  resignation  ad  remanentiam  made  by 
the  vassal. 

An  infeflment  in  the  property,  with  possession  for  any  period 
whatever,  would  not  establish  a  right  of  the  superiority,  because 
that  title  is  not  broad  enough  to  comprehend  the  superiority, 
and  no  person  can  acquire  by  prescription  a  right  broader  than 
his  title  of  possession.  An  infeftment  in  the  property  carries 
only  a  right  to  the  lands  holden  of  the  person  from  whom  it 
flowed ;  but  as  infeftment  in  the  superiority  is  ex  facie  suffi- 
cient to  carry  the  whole  lands,  so  possession  of  the  property 
upon  that  title  will  establish  a  right  to  the  wliole  by  prescrip- 
tion. 

If  the  late  Sir  John  and  his  brother  had  been  unlimited  pro- 
prietors of  the  estate  under  both  titles,  there  would  not  have 
been  termini  habiles  for  prescription,  as  nothing  could  have  been 
either  acquired  or  lost.  But  as  he  was  laid  under  fetters  and 
limitations  by  the  deed  of  1687,  it  is  clear  that  by  possessing 
on  the  unlimited  title  there  was  room  for  prescription.  There 
was  clearly  an  adjectio  dominii,  when  in  place  of  a  limited  he 
acquired  right  to  an  unlimited  title.  He  did  not  prescribe  a 
right  against  himself,  but  he  acquired  a  right  in  favour  of  him- 
self and  his  heirs-of-line  against  the  heirs  of  entail,  who  were 
creditors  in  the  obligation  imposed  on  him  by  the  deed  of  1687, 
and  who,  by  not  insisting  upon  their  right  in  due  time,  were 
cut  out  of  it  by  the  negative  prescription. 
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When  a  person  has  sundry  titles  to  a  subject,  all  of  which 
are  absolute  and  unlimited,  none  of  the  remoter  heirs  have  a 
title  to  pursue  under  these  settlements  but  the  heir  in  posses- 
sion. They  are  creditors  to  him  in  nothing.  They  have 
nothing  to  demand  of  him.  He  is  unlimited  proprietor  of  the 
estate,  and  can  do  with  it  what  he  pleases.  But  when  the  heir 
in  possession  is  laid  under  fetters  and  limitations  by  the  settle- 
ments of  the  estate,  then  all  the  substitutes  are  creditors  to  the 
heir  in  possession  in  these  fetters  and  limitations,  and  action 
lies  at  their  instance  against  the  heir  in  possession  for  imple- 
ment. The  remoter  heirs  in  this  case  had  no  reason  to  chal- 
lenge Sir  Thomas  Bruce  and  his  brother  for  what  they  did,  but 
for  what  they  did  not  do.  They  acted  right  in  making  up  their 
titles  to  the  superiority,  but  they  ought  not  to  have  stopped 
short  there.  They  ought  to  have  completed  their  titles  to  the 
property,  and  after  consolidating  the  two,  they  ought  to  have 
resigned  for  new  infeftment  in  terms  of  the  tailzie.  It  is  plain 
that  an  action  was  competent  at  the  instance  of  every  substi- 
tute of  the  entail  for  that  purpose. 


aboumiht  for  Pleaded  for  the  Defender. — The  base  infeftment  of  Sir 
John  Bruce  denuded  Sir  William  of  the  fee  of  property  of  the 
lands  of  Eirkness  and  St.  Serffs,  and  vested  the  same  in  his  son 
John.  No  more  than  the  bare  superiority,  therefore,  remained 
with  Sir  William,  and  consequently  no  more  was  in  JuBreditate 
jacente  when  he  died. 

The  precepts  of  clare  constat  granted  by  the  Principal  and 
Master  of  St.  Leonard's  College  to  Sir  Thomas  Hope  or  Bruce 
and  his  brother  Sir  John,  could  carry  no  more  than  the  supe- 
riority, because  that  was  all  that  remained  in  hcereditate  jacente 
of  Sir  William.  The  Principal  and  Master  of  St.  Leonard's  were 
the  superiors  of  Sir  William,  but  they  were  not  the  superiors  of 
Sir  John's  base  infeftment,  and  therefore  they  could  not  grant 
any  renewal  of  that  infeftment  Sir  Thomas  and  his  brother 
were  therefore  infeft  in  the  superiority,  but  were  apparent  heirs 
only  in  the  property.  ' 

The  question  therefore  is.  To  which  of  these  two  titles  is 
their  possession  to  be  ascribed?  Is  it  to  be  ascribed  to  the 
title  which  gave  a  just  and  legal  right  to  the  rents,  or  to  the 
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other  title  which  could  give  no  such  right  ?  During  the  whole 
period  of  their  possession  they  were  apparent  heirs  under  the 
deed  1687,  and  as  both  titles  were  united  in  the  same  person 
there  were  no  termini  habiles  for  either  the  positive  or  the 
negative  prescription.  Their  possession  must  be  ascribed  to 
both  titles,  so  as  to  preserve  both  entire  when  the  succession 
should  come  to  divide. 

Every  idea  of  prescription  necessarily  supposes  two  persons 
to  be  parties  thereto,  and  two  independent  separate  rights,  the 
one  to  be  acquired  and  the  other  to  be  lost.  When  both  titles 
coincide  in  the  same  person,  which  thereafter  come  to  divide, 
it  seems  adverse  to  reason,  as  well  as  to  every  principle  of  law 
and  justice,  that  the  one  right  should  be  set  up  to  combat  the 
other,  in  order  thereby  to  establish  a  prescriptive  right  in 
favour  of  the  one  title  against  the  other  during  the  period  that 
both  titles  were  united  in  the  same  person. 

It  is  a  principle  equally  applicable  both  to  the  positive  and 
the  negative  prescription,  that  contra  non  valentem  agere  non 
currit  prescription  Prescription  necessarily  supposes  that  there 
must  be  some  person  having  both  title  and  interest  to  interrupt 
it.  So  long,  therefore,  as  the  party  principally  interested  is 
disabled  from  prosecuting  his  right,  either  by  natural  causes, 
such  as  minority,  or  by  any  other  obstruction,  it  would  be  the 
highest  injustice  to  deprive  him  of  his  right  in  pcenam  of  a 
supposed  negligence  and  inattention.  When  the  party  in  pos- 
session is  vested  with  both  titles,  being  both  heir-of-line  and  heir 
of  provision,  the  remoter  heirs  of  provision  are  nan  valeiites  agere 
in  the  strictest  sense.  They  have  neither  title  nor  interest  to 
remove  the  heir  in  possession,  or  to  compel  him  to  say  to  which 
title  he  ascribes  his  possession.  If  he  has  a  double  title  he  will 
ascribe  his  possession  to  both  or  either,  and  when  the  titles 
come  to  separate,  the  heir  in  the  one  title  will  not  be  permitted 
to  plead  the  positive  prescription  in  bar  of  the  other,  by  ascrib- 
ing the  possession  held  under  both  titles  to  the  one  in  preference 
to  the  other.  If  it  is  necessary  to  ascertain  to  which  title  the 
possession  ought  to  be  ascribed,  it  will  be  ascribed  to  that  title 
which  is  the  preferable  right. 

Where  a  superior  infeft  gets  into  possession,  and  holds  lands 
unchallenged  for  forty  years,  he  may  thereby  reaccjuire  the 
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property  from  his  vassal  by  means  of  the  positive  prescription, 
and  consolidate  the  property  with  the  superiority.  His  posses- 
sion must,  in  such  case,  necessarily  be  ascribed  to  his  infeftment 
in  the  superiority,  because  he  has  no  other  title  to  which  it  can 
be  ascribed.  But  it  is  impossible  to  ascribe  the  possession  of 
Sir  Thomas  Bruce  and  his  brother  to  their  infeftment  upon  the 
precept  of  dare  co7istaty  as  that  infeftment  took  up  the  supe- 
riority only,  the  property  continuing  to  be  possessed  by  them 
on  apparency,  as  heirs  under  the  deed  of  1687. 

The  Lords,  "  In  respect  of  the  infeftment  in  the  person  of 
Sir  Thomas  Bruce  on  the  precept  of  clare  1721,  and  of  the 
possession  of  the  island  of  St.  Servanus  upon  said  infeftment 
for  more  than  forty  years,  Found  that  the  pursuer,  as  heir  of 
Sir  John,  has  right  to  said  island  in  virtue  of  the  positive  pre- 
scription." 


Houae  of  Lords.      The  defender  having  appealed  to  the  House  of  Lords,  "  It 
^"    '  was  Ordered  and  Adjudged  that  the  interlocutor  complained  of 

be  AflBrmed." 


Judgment. 
Dec.  6,  1770. 


Where  a  party  having  right  to  lands  under  two  titles,  the  one  limited 
and  the  other  absolute,  does  not  complete  his  title  under  either,  hut 
possesses  on  apparency  for  forty  years,  the  former  is  not  extin- 
guished by  prescription,  but  remains  the  preferable  and  governing 
title. 

WELSH  MAXWELL  v.  WELSH  MAXWELL. 


July  29, 1814.       jjjf  1742  Alexander  Welsh  executed  a  strict  entail  of  his 

Narrative,    estate  of  Skarr  in  favour  of  his  nephew,  William  Welsh,  and 

the  heir-male  of  his  body ;  whom  failing,  to  another  nephew, 

Robert  Hamilton,  and  the  heir-male  of  his  body  ;  whom  failing, 

to  certain  other  substitutes. 

The  entail  specially  provided  that  William  Welsh,  and  the 
heirs  of  his  body,  should  be  obliged  to  make  payment  of  all  the 
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entailer's  debts  ;  and  by  his  will  the  entailer  conveyed  to  him 
his  whole  moveable  estate.  The  entailer  died  in  1748,  when 
he  was  succeeded  by  William  Welsh,  who  neither  feudalized 
the  entail,  nor  made  up  a  title  to  the  estate  as  heir-of-line  to 
his  uncle,  but  possessed  the  estate  upon  apparency.  In  1773 
John  Coltart,  acting  as  trustee  for  William,  obtained  decree  of 
adjudication  against  him  proceeding  upon  a  special  charge  on 
account  of  the  debts  due  by  the  entailer,  and  which  had  been 
constituted  against  William  as  representing  his  uncle.  No  titles 
were  expede  on  the  adjudication,  and  on  the  death  of  William 
Welsh,  who  executed  no  alteration  of  the  entail,  Mr.  Coltart 
in  1786  made  over  the  decree  of  adjudication  to  David  Newall 
in  trust,  for  William's  son  John.  In  1788  Mr.  Newall 
transferred  the  decree  to  John  and  his  heirs  and  assignees,  by  a 
deed  containing  a  special  destination  different  from  that  in  the 
entail.  In  1789  a  Crown  charter  was  expede  on  this  deed  in 
favour  of  John,  which  was  followed  by  infeftment  also  in  his 
favour  in  1 793. 

John  having  died  without  heirs  of  his  body,  he  was  suc- 
ceeded by  his  brother  William,  who  died  in  1800.  The  suc- 
cession under  the  entail  then  opened  to  the  pursuer  as  the 
heir-male  of  Robert  Hamilton,  the  second  substitute  in  the 
entail.  The  pursuer  expede  a  general  service  as  heir  of  tailzie 
and  provision  to  William  Welsh,  the  institute  in  the  entail, 
whereby  he  carried  right  to  the  unexecuted  procuratory  in  the 
entail,  and  in  virtue  of  that  procuratory  he  obtained  a  charter 
of  resignation,  and  was  infeft.  He  then  raised  a  reduction  of 
the  adjudication  obtained  in  1773,  and  also  of  the  Crown  char- 
ter of  adjudication  expede  in  1789,  and  the  infeftment  which 
followed  thereon  in  1793.  Under  these  titles  the  defender, 
Mrs.  Jane  Welsh,  sister  of  the  two  last  heirs  in  possession,  and 
the  heir-of-Une  of  the  entailer,  claimed  the  estate.  Her  defence 
to  the  action  was,  that  the  entail  founded  on  by  the  pursuer 
was  extinguished  by  the  negative  prescription. 


Wkuh 
Maxwill 

WlUH 

Maxwbll. 


1814. 


Pleaded  fob  the  Heir  op  Entail. — The  question  at  issue  aroumknt  fo» 
is,  Does  the  estate  belong  to  the  heir  of  the  entail,  or  to  the  ehtail.' 
heir  general  of  the  last  possessor  ? 

The  entail  became  the  lexfeudi  by  which  the  future  succes- 
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sion  was  to  be  determined.  By  the  limitations  of  the  entail  a 
jus  crediti  was  created  in  favour  of  the  substitutes.  When  any- 
thing was  done  to  violate  the  obligation  constituted  in  their 
favour,  any  one  of  the  substitutes  might  have  brought  an  action 
to  enforce  the  observance  of  the  obhgation.  But  until  some- 
thing was  done  in  violation  of  their  right,  the  hands  of  the 
substitutes  were  completely  fettered.  Until  then  there  existed 
no  legal  ground  of  challenge  on  which  they  could  have  "  taken 
document."  In  other  words,  they  were  non  valentes  agere  cum 
effectu.  This  non  valentia  could  only  have  been  removed  by 
either  of  two  events.  It  might  have  been  removed,  firsts  by 
the  heir  in  possession  completing  a  feudal  title  in  some  charac- 
ter different  from  that  which  belonged  to  bim  as  heir  of  entail ; 
or,  second^  by  the  failure  of  those  members  of  the  entail 
who  were  also  heirs-of-line  of  the  entailer,  and  by  the  subse- 
quent possession  of  the  estate  by  their  heirs  or  assignees.  The 
first  of  these  events  never  did  take  place,  unless  the  charters  of 
adjudication  and  infeftment  in  1793  are  to  be  considered  as  of 
that  description,  but,  besides,  the  plea  of  prescription  can  obtain 
no  aid  from  an  operation  so  recent.  The  other  event  did  not 
take  place  till  the  death  of  the  last  heir.  Till  then  there 
existed  nothing  actionable  at  the  instance  of  the  substitutes, 
nothing  that  required  a  legal  remedy.  Till  then,  therefore, 
there  were  no  termini  habiles  for  the  commencement  of  a  course 
of  negative  prescription  against  the  heir  of  the  entail. 

The  principles  of  decision  in  the  cases  of  M'Dougall,  and  of 
Smith  and  Bogle  v.  Gray,  and  Durham  v.  Durham,  give  no 
countenance  to  the  doctrine  that  possession  or  mere  apparency 
could  become  the  basis  of  the  negative  or  the  positive  prescrip- 
tion. To  work  off  the  restrictions  of  a  limited  title,  no  posses- 
sion can  be  available  but  such  as  has  followed  upon  unlimited 
titles  completed  in  due  form. 

But  although  the  fetters  of  the  entail  might  be  worked  off 
by  the  course  of  the  negative  prescription,  it  by  no  means  fol- 
lows that  the  destination  should  also  perish.  As  the  destina- 
tion has  never  been  altered,  it  must  remain  in  full  force  as  the 
regulating  law  of  the  descent  of  the  estate,  while  the  conditions 
and  provisions  by  which  the  destination  is  protected,  being  an 
obligation  on  the  heir  not  to  alter,  may  have  been  extinguished. 
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The  negative  prescription  has  an  exclusive  reference  to  cases      wb«i 
where  there  is  ^jtis  crediti  et  debiti, — where  there  is  an  obliga-         v. 
tion  which  may  be  the  foundation  of  an  action  against  the    max^hL. 
obligant     It  is   not   therefore   like  the   positive,  a  mode  of 
acquiring  property,  but  a  mode  of  extinguishing  obligations,  or 
removing  encumbrances. 

Pleaded  for  the  Hbir-of-Linb. — If  a  party  have  two  un- ARauMiwT  for 
limited  rights  in  his  person,  and  take  infeftment  upon  one  of 
them,  although  possession  has  followed  for  forty  years,  he  can- 
not plead  either  the  positive  or  the  negative  prescription, 
because  both  rights  are  unlimited.  The  principle  of  this  rule 
is,  that  the  heirs  in  the  simple  destination  had  no  right  or 
interest  to  call  upon  the  possessor  to  complete  his  title  under 
that  destination,  it  being  in  the  power  of  the  possessor  to  alter 
the  destination  when  he  pleased.  If,  again,  a  party  possessing 
have  two  titles  in  his  possession,  one  of  which  is  limited  and 
the  other  is  unlimited,  and  if  he  takes  infeftment  on  the 
imlimited  title,  and  possesses  upon  that  title  for  forty  years,  he 
may  plead  both  the  positive  and  the  negative  prescription.  He 
may  plead  the  positive,  because  possession  must  be  ascribed  to 
the  unlimited  title.  He  may  also  plead  the  negative,  because 
the  heir  under  the  limited  title  having  a  proper  jus  creditiy 
neglected  to  follow  it  and  take  document  upon  it.  If,  again,  a 
party  have  two  titles  in  his  possession,  the  one  limited  and  the 
other  unlimited,  and  he  does  not  take  infeftment  upon  either, 
but  possesses  upon  apparency  for  forty  years,  when  the  succes- 
sion comes  to  split  by  the  heir  becoming  different  in  the  differ- 
ent titles,  he  cannot  plead  the  positive  prescription,  because  he 
has  no  prescriptive  title.  But  he  may  plead  the  negative  pre- 
scription, because  the  heirs  in  the  limited  title  have  a  clear  jus 
crediti  and  an  undoubted  interest  to  oblige  the  heir  in  possession 
to  expede  charter  and  sasine  upon  the  limited  title,  and  having 
neglected  to  enforce  these  rights,  the  rights  have  been  extin- 
guished by  the  negative  prescription. 

In  the  present  case  any  heir  of  entail  could  have  brought  an 
action  against  the  heir  in  possession  to  compel  him  to  complete 
his  title  under  the  entail.  It  was  of  no  moment  that  the  entail 
did  not  specifically  enjoin  the  heir  in  possession  to  make  up 
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titles,  and  no  defence  to  the  action  founded  upon  that  circum- 
stance would  have  been  sustained. 

The  doctrine,  that  as  the  heirs  in  possession  did  nothing  to 
counteract  the  entail,  the  substitute  had  no  occasion  to  sue  for 
implement  of  the  entail,  is  confuted  by  the  words  of  the  Statute 
regarding  negative  prescription.  In  every  question  concerning 
the  negative  prescription,  the  inquiry  is,  not  what  the  debtor 
but  what  the  creditor  in  the  obligation  has  done  ?  If  the 
creditor  has  neglected  to  follow  his  right  within  forty  years  he 
is  cut  off*  by  the  negative  prescription,  whether  the  debtor  has 
done  anything  to  counteract  the  obligation  or  not.  If,  indeed, 
the  debtor  does  something  in  direct  opposition  to  the  obhgation, 
he  secures  himself  by  the  positive  prescription.  But  this  is 
altogether  independent  of  the  negative.  The  one  is  a  modus 
amittendi  dominiiy  the  other  a  modus  (xcquirendi  dominii,  and 
each  has  a  distinct  and  independent  operation. 

If  the  negative  prescription  has  any  application  to  this  case, 
it  must  cut  down  the  destination  as  well  as  the  fetters  of  the 
entail.  They  are  inseparable  parts  of  the  same  deed  ;  and  the 
peculiar  destination  is  in  fact  and  in  law  one  of  the  most  im- 
portant and  distressing  fetters.  There  is  no  solid  ground  for 
authorizing  a  distinction  between  these  two  objects  of  the  deed. 
But  to  make  way  for  the  operation  of  the  negative  prescription 
in  any  degree,  it  is  necessary  to  ascribe  the  possession  of  the 
successive  heirs  to  their  title  as  heir-of-line,  and  not  to  their 
personal  right  under  the  entail ;  and  if  this  point  be  conceded, 
the  entail  must  of  necessity  have  perished  in  toto. 


Interlocutor  of      LoRD  Armadalb,  Ordinary,  **  Sustained  the  defences  of  the 
Jan.  16, 1805*^'  negative  prescription  pleaded  by  the  defender,  Mrs.  Jane  Welsh 

Maxwell,  as  heir-of-line  of  Alexander  Welsh,  her  grand-uncle, 
against  the  personal  deed  of  tailzie  executed  by  the  said  Alex- 
ander Welsh  in  1742." 
Interlocutor  The  pursucr  having  reclaimed,  the  Court  "  Altered  the  iu- 

Jan.  22, 1807.   terlocutor  of  the  Lord  Ordinary  reclaimed  against,  repelled  the 

defence  of  the  negative  prescription,  and  sustained  the  reasons 
of  reduction." 


Opimioks. 
Faculty 
Collection. 


In  the  Faculty  Report  it  is  stated, — "  A  majority  of  the 
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Court  diflFered  in  opinion  from  the  Lord  Ordinary.  They  con-  w»l8h 
sidered  that  the  entail  was  the  lex  fevdiy  the  only  title  under  «. 
which  it  was  lawful,  and  under  which  it  must,  therefore,  have  ^ux^JttL. 
been  the  presumed  intention  of  the  heirs  to  possess.  Their 
possession  must,  of  course,  be  ascribed  to  their  right  under  the 
entail.  No  act  had  been  committed  in  contravention  of  its 
terms,  which  could  authorize  the  legal  interposition  of  the  heirs, 
— no  change  even  of  the  destination  had  been  attempted, — and 
there  was  no  obligation  to  make  up  feudal  titles  under  the  en- 
tail within  a  specified  time.  The  only  object  of  an  action  at 
the  instance  of  the  heirs  would  have  been,  to  have  it  formally 
declared  that  prescription  was  not  running, — a  proceeding 
which  the  law  did  not  require." 

The  defender  having  now  reclaimed,  the  Court  "  Adhered."    June  21, 18O8. 

Lord  Hbrmand. — "  I  am  for  altering.     Party  did   all   he     Opiniohs. 
could  to  be  free  of  the  tailzie.      Limitations  confessedly  are  Baron  Hume's 
worked  off.     I  cannot  enter  into  the  notion  of  the  destination     ^^^  *^*"' 
being  entire.     No  such  thing  was  found  in  Durham's  case. 
The  principle  there  was,  that  both  destinations  were  unlimited. 
There  is  no  need  of  a  contrary  act  by  the  possessor.     The  sub- 
stitutes were  valenies  dgei^e.     They  had  an  interest  and  a  title 
to  preserve  their  right.     In  the  negative  prescription  there  is 
no  need  of  a  title,  as  recognised  in  Inverleith's  case." 

Lord  Newton. — "  I  am  for  adhering.  This  party  by  pos- 
session could  not  work  off  the  destination,  though  he  might  the 
fetters.  It  was  the  lex  feudi  till  a  new  settlement  was  made. 
But  main  ground  of  our  judgment  was  this,  that  the  tailzie  im- 
posed no  special  obligation  to  possess  on  that  title.  If  he  had 
been  challenged  his  answer  would  have  been  good,  that  he  had 
not  made  up  any  other  title.  True,  if  he  had  followed  up  the 
advice  he  got,  and  got  charter  and  sasine  of  adjudication,  that 
would  have  done,  but  he  did  not." 

Lord  Justice-Clerk  Hope. — "  Petitioner's  plea  fails  in  point 
of  fact.  There  is  no  evidence  or  indication  that  he  possessed  as 
heir-of-line.  This  is  not  to  be  presumed,  and  the  thing  is  not 
shewn." 

Lord  Meadowbank. — '*  I  see  no  ground  on  which  to  dispute 
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that  the  heir  possessed  on  both  titles.  He  did  nothing  to  pre- 
fer the  one  title  to  the  other.  By  possessing  as  he  did,  he 
became  personally  liable  to  fulfil  the  tailzie.  If  so,  there  was 
no  vakntia  agendi,  for  inhibitions  would  have  been  competent 
at  the  instance  of  the  substitutes  to  secure  the  obhgation.  I 
am  therefore  for  adhering  on  this  ground,  that  he  was  possess- 
ing on  both  titles,  and  had  done  nothing  to  attribute  his  pos- 
session to  the  unlimited  title." 

Lord  Armadale. — "  First,  Can  there  be  a  negative  prescrip- 
tion without  positive  ?  I  think  there  may.  An  obligation  to 
make  an  entail  may  prescribe.  It  has  been  found  expressly 
that  both  applied.  I  think  that  the  negative  applies  in  this 
case,  which  is  partly  (and  such  often  occurs)  a  deed  of  tailzie 
and  partly  an  obligation.  Second,  Has  there  been  possession 
here  on  the  tailzie  'i  It  is  said  that  a  party  is  held  to  possess  on 
all  his  titles.  True  ;  in  order  to  defend  his  right  he  is  allowed 
to  plead  all  his  titles.  But  quite  otherwise  where  these  titles 
are  of  different  degrees  of  benefit.  The  same  form  of  posses- 
sion entitles  him  to  ascribe  his  possession  to  the  most  advan- 
tageous title,  when  the  question  comes  to  be  about  the  condition 
of  his  right,  provided  he  has  done  nothing  repugnant  to  it 
Now,  here  no  use  was  made  of  tailzie,  by  service  or  otherwise, 
to  fix  him  down  to  the  tailzie.  Law  will  not  by  prescription 
hold  the  contrary.  That  he  is  contravening  the  predecessors 
will  is  no  reason  w^hy  he  should  not  be  held  to  do  so.  As  to  non 
valens  agere,  for  want  of  a  special  clause  obUging  to  possess  on 
that  title,  such  clauses  are  new  things,  and  not  necessary,  for 
the  obligation  attaches  of  itself,  and  the  heirs  of  tailzie,  without 
such  clause,  could  compel  him  to  make  up  a  title  to  it.  It 
would  not  have  been  a  good  answer  that  he  was  possessing  on 
peraonal  deed.  The  substitutes  had  right  to  insist  for  investi- 
ture. I  cannot  go  into  the  notion,  that  the  deed  subsists  as  to 
succession  and  not  as  to  limitations.  My  notion  is  that  be 
possesses  as  heir,  and  not  on  the  deed  at  all." 

Lord  Craig. — "  I  agree  \vith  Lord  Armadale.  The  entail 
is  worked  off  by  the  negative  simply.  In  one  sense  a  party 
possesses  on  all  his  titles,  but  in  another  on  the  most  beneficial 
ouly." 

LoKD  Bannatyse. — "  There  are  situ.itions  where  positive  aud 


PRESCRIPTION  ON  DOUBLE  TITLES. 


529 


negative  prescriptions  concur.  But  that  is  not  universally  true 
nor  applicable  here.  If  I  have  a  right  to  my  estate — all 
matters  of  obligation  are  worked  off  by  the  negative  only. 
Such  iis  the  obligation  to  effectuate  this  tailzie.  I  cannot  as- 
cribe possession  to  the  tailzie,  because  apparency,  qud  heirs  of 
line,  is  as  good  a  title  of  possession  as  the  deed  of  tailzie.  The 
substitutes  were  valentes  agere.  For  they  might  have  com- 
pelled him  to  invest  on  the  tailzie.  There  was  no  need  of  an 
express  clause  to  that  purpose,  inest  dejure,  from  the  nature  of 
the  thing." 

Lord  Glenleb. — "  Where  both  titles  remain  in  nudis  finibnSy 
and  nothing  is  done  in  pursuance,  or  towards  implement  of 
either,  I  see  no  grounds  on  which  to  ascribe  the  possession  to 
one  title  more  than  another.  I  must  ascribe  it  to  both.  It  is 
a  case  of  indefinite  possession." 

Lord  Meadowbank. — "  I  consider  farther,  that  the  only 
right  and  lawful  title  was  the  tailzie.  Are  we,  then,  to  ascribe 
possession  to  an  improper  and  unlawful  title  V 

Lord  President  Campbell. — "  I  observe  that  this  person, 
William  Welsh,  was  institute  and  disponee  under  the  deed  of 
tailzie.  If  he  meant  to  have  possessed  otherwise,  he  must 
have  been  served  and  infeft  to  enable  him  to  provide  widow 
and  children  or  borrow  money.  He  took  no  step  of  that  sort. 
At  the  end  of  twenty  years  he  advises  with  counsel  how  to  get 
rid  of  it  If  he  had  followed  that  advice,  and  got  charter  and 
sasine,  he  might  have  evicted  the  estate.  The  question  is,  Is 
tailzie  lost  by  negative  prescription  ?  Such  a  thing  may  be, 
especially  in  a  case  of  obligation  to  make  a  tailzie.  But  here, 
where  tailzie  is  made,  and  the  heir  of  tailzie  succeeds,  it  is  diffi- 
cult to  say  that  negative  prescription  will  extinguish  it.  If 
persons  not  called  by  tailzie  had  succeeded  and  possessed — if 
things  had  been  done  which  tailzie  prohibited — that  might 
have  done.  But  none  of  these  things  occur  here.  Nothing  is 
done  at  all  that  is  repugnant  to  tailzie.  Substitutes  were  not 
called  on  to  do  anything  for  their  interest,  as  nothing  was  done 
against  it.  I  do  not,  at  the  same  time,  rest  much  on  the  want 
of  a  special  cUmse  ordering  to  possess  on  that  title.  The  thing 
is  implied ;  but  as  no  particular  time  for  making  up  titles  is 
implied  by  the  law,  the  substitutes  could  not  have  prevailed  in 


Wklsu 

Maxwell 

r. 

Welsh 
Maxwkll. 

1814. 


VOL.  III. 


2  L 


530 


PRESCRIPTION  ON  DOUBLE  TITLES. 


Wewh 
Maxwrll 

Wklsii 
Maxwkll. 


1814. 


any  action  for  that  purpose.  If  such  action  had  been  brought, 
it  would  have  served  only  to  interrupt  the  negative  prescrip- 
tion, and  it  is  settled  that  a  person  need  not  pursue  for  purpose 
of  interrupting  only.  That  was  the  principle  of  the  judgment 
in  Dalhousie's  case.  On  that  principle  I  go  here.  An  action 
by  substitutes  would  have  been  nugatory.  The  heir  would  have 
answered  well,  that  he  was  at  least  possessing  on  all  his  titles. 
A  great  deal  of  argument  here,  as  to  separation  of  destination 
and  limitations.  Such  cases  do  happen,  as  where  an  heir  of 
tailzie  omits  limiting  clauses.  But  there  is  no  need  of  going 
inte  that.'' 


MS.  Notes,  Sir  Qu  the  Scssiou  Papers  Lord  President  Campbell  has  written, 
SfssioD  Papers.  — "  lutcrlocutor  right.  William  Welsh,  the  nephew,  was  direct 
disponee  and  institute  under  the  tailzie,  and  had  no  occasion  to 
make  up  any  other  title.  Nothing  done  by  him  against  the 
tailzie,  and  no  room  for  commencing  the  prescription  earlier 
than  1793.  Even  then  there  were  only  some  steps  taken  to 
make  up  a  title  upon  the  debts  which  the  heir  of  entail  had  a 
right  to  keep  up  against  the  estate.  Settlement  never  altered. 
See  Snodgrass,  16th  December  1806.'' 

J^ouseof  Urds,  The  defender  having  appealed  to  the  House  of  Lords,  "  It 
was  Ordered  and  Adjudged  that  the  interlocutor  complained  of 
be  Affirmed." 


In  the  case  of  Lumsden  v,  Bal- 
four, June  13,  1811,  affirmed  in 
the  House  of  Lords  March  14, 
1816,  the  entail  was  executed  in 
1753.  On  the  death  of  the  en- 
tailer in  1758,  he  was  succeeded 
by  his  eldest  son  James,  who  pos- 
sessed upon  apparency  till  his 
death  in  1764,  when  he  was  suc- 
ceeded by  his  brother  John,  who, 
in  1769,  executed  a  postnuptial 
contract  of  marriage,  in  which  he 


took  no  notice  of  the  entail,  and 
altered  the  destination  contained 
in  it  In  1776  he  made  up  titles 
as  heir-of-line  of  his  father  by  a 
general  service  and  precept  of  dan 
constat.  In  1803  he  died,  and 
the  defender,  who  was  his  heir-of- 
line,  but  not  heir  under  the  en- 
tail, made  up  titles  as  heir-of-line 
to  him,  and  at  the  same  time  per- 
mitted his  brother,  who  was  en- 
titled to  succeed  under  the  entail, 
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to  pofisefls  the  lands.  The  pur- 
suer, who  was  the  heir^bstitute 
next  in  order  to  the  defender's 
brother,  brought  an  action  to 
have  it  declared  that  the  estate 
belonged  to  the  defender's  brother, 
and  that  the  titles  made  up  by 
John  Lumsden,  the  entailer's 
second  son,  and  also  by  the  defen- 


der as  heir-of-Une,  should  be  re- 
duced. The  Court  "  Sustained 
the  pursuer's  title  to  insist  in  the 
action,  and  found  that  the  defen- 
der had  produced  no  sufficient 
title  to  exclude."  The  defender 
having  appealed  to  the  House  of 
Lords,  the  judgment  was  affirmed. 


Where  a  party  having  right  to  lands  under  two  titles,  both  of  which 
are  vmlimited  hut  contain  different  destinations,  neglects  the  one 
last  in  daie,  and  completes  his  title  under  the  other,  the  former 
remains  the  governing  title,  and  is  not  extinguished  by  prescription. 


L—GRAY  V.  SMITH  AND  BOGLE. 


June  30, 1752. 


II.— DURHAM  V,  DURHAM. 


NoY.  24, 1802. 


Ill— SNODGRASS  v,  BUCHANNAN. 


Deo.  16, 1806. 


1.  The  cases  of  Gray  v.  Smith 
and  Bogle,  Durham  v.  Durham, 
and  Snodgrabs  v.  Buchannan, 
are  given  in  Volume  Second,  pp. 
577,  582,  and  588.  In  reference 
to  the  first  of  these  cases  Lord 
Monboddo  observes, — ^^  In  this 
cause  several  questions  occurred : 
Firgty  It  was  debated.  Whether, 
in  the  case  of  a  man's  disponing 
his  estate  to  his  son,  and  a  certain 


series  of  heirs,  without  any  infeft- 
mcnt  following  upon  it,  a  proper 
title  could  be  made  up  to  such  a 
right  by  a  general  service  to  the 
father,  the  disponer,  and  not  to 
the  son,  the  disponee  ?  and  the 
Lords  were  unanimously  of  opi- 
nion that  such  service  was  inept ; 
and  as  this  was  the  pursuer's  title 
in  this  case,  they  found  that  before 
extract  he  must  produce  a  proper 
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eervice  to  the  son,  the  disponee. 
Secondly y  It  was  debated,  Whether 
a  man  having  a  right  to  an  estate 
by  two  different  titles,  one  as  heir 
of  the  investiture,  the  other  as 
heir  by  particular  tailzie  or  dis- 
position, and  choosing  to  make  up 
his  titles  as  heir  of  the  investiture, 
neglecting  the  disposition,  he  can, 
either  by  the  positive  or  negative 
prescription,  acquire  the  fee-simple 
of  the  estate  to  him  and  his  heirs 
whatsoever,  so  that  the  particular 
tailzie  or  disposition  shall  become 
null  and  void?  And  with  re- 
spect to  the  negative  prescription, 
the  Lords  were  all  of  opinion  that 
it  could  not  run  except  from  the 
time  that  the  succession  divided 
betwixt  the  heirs  of  the  investiture 
and  the  heirs  of  tailzie ;  because 
a  man  having  several  titles  to  an 
estate  may  impute  his  possession 
to  any  of  them  he  pleases,  and  his 
choosing  to  complete  one  of  them 
by  infeftment  will  never  be  under- 
stood as  passing  from  the  rest. 
And  in  this  manner  many  estates 
in  Scotland  are  possessed  upon 
sundry  different  titles,  without  its 
being  ever  imderstood  that  any  of 
them  could  be  lost  by  prescription, 
while  the  possessor  of  the  estate 
had  a  right  to  them  all;  besides, 
that  in  such  a  case  as  tlie  present, 
where  the  tailzie  was  alterable  at 
pleasure  by  the  heirs  of  the  inves- 
titure, there  was  nobody  against 
whom  the  prescription  could  run, 
because  the  substitutes  in  the  tail- 
zie were  not  valentes  agerCy  at 
least  cwm  effectu,  because  they 
could  bring  no  effectual  action  to 
oblige  the  heirs  of  the  investiture 
to  execute  a  tailzie  which  they 


could  alter  next  day:  and  here 
lies  the  difference  betwixt  this 
case  and  the  case  of  Mackerston, 
where  the  Lords  found  that  the 
prescription  could  run.  See  the 
cajse,  5th  December  1739.  As  to 
the  positive  prescription  the  Lords 
were  divided  in  opinion ;  Lord 
Drummore  and  some  others  were 
of  opinion  that  the  heir  of  the  in- 
vestiture might,  by  the  positive 
prescription,  acquire  the  estate 
tanquam  optimum  maximum^  so 
as  to  make  it  in  every  respect  a 
fee-simple  to  the  effect  of  its  con- 
tinuing in  that  series  of  heirs 
without  regard  to  the  provision  of 
the  tailzie.  This  opinion  they 
founded  chiefly  upon  a  decision 
marked  by  Foimtainhall,  31st 
December  1695,  Innes  v,  Innes, 
where  this  was  decided  in  termi- 
nis  ;  and  the  like  they  said  was 
decided  in  the  case  of  Mackerston. 
But  my  Lord  Elchies  and  the 
majority  of  the  Lords  were  of  opi- 
nion that  the  positive  prescription 
in  this  case  could  not  take  place, 
because  prescription  was  cu^jedio 
dominii  per  continuationem  pos- 
sessionis,  which  could  not  be  in 
this  case,  where  the  heirs  of  the 
investiture  had  already  the  pro- 
perty. It  is  true,  they  said,  if  the 
entail  had  laid  the  heirs  of  the  in- 
vestiture under  limitations,  that 
they  could  not  alter  the  suooessioii, 
or  any  other  restrictionB :  then  the 
positive  prescription  might  take 
place  in  so  far  that  it  would  give 
the  property  ftdl  and  absolute 
without  any  limitations  or  restric- 
tions :  this  was  certainly  the  case 
of  Mackerston,  and,  they  believed, 
also  the  case  o£  Innes  v.  Innes, 
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though  not  mentioned  in  tlie  de- 
cision. But,  with  submission, 
there  does  not  seem  to  be  any 
foundation  for  this  distinction ; 
for  if  the  possession  for  forty  years 
in  the  one  case  will  make  a  pro- 
perty so  absolute  that  it  shall  be 
in  the  power  of  the  proprietor  to 
dispose  of  it  as  he  pleases,  there  is 
no  reason  why,  in  the  other  case, 
it  should  not  have  a  less  effect, 
that  of  making  the  estate  go  in 
the  same  series  of  heirs  without 
any  act  or  deed  of  the  proprietor, 
and  80  make  the  property  in  both 
cases  absolute  and  unlimited.  The 
pofiitiYe  prescription,  therefore, 
should  eitiier  take  place  in  both 
cases,  or,  what  I  think  the  truer 
opinion,  should  take  place  in  nei- 
ther, and  free  the  possessor  jfrom 
the  obligation  of  the  tailzie  no 
more  than  from  any  other  personal 
obligation.^ 

2.  Lord  Monboddo  faither  ob- 
serves,— "  In  this  case,  as  well  as  in 
the  case  of  Mackerston,  an  estate 
was  evicted  from  a  series  of  heirs 
who  had  possessed  for  above  eighty 
years  upon  a  deed  of  settlement 
that  was  eighty  years  old,  and  had 
Iain  latent  all  that  time,  and  which 
may  have  been  liable  to  many 
nullities,  such  as  deathbed,  (which 
there  was  great  reason  to  suspect 
in  this  case,)  or  even  forgery  itself ; 
and  if  a  man  cannot  be  secured 
against  such  deeds  neither  by  the 
n^ative  nor  positive  prescription, 
no  proprietor  of  lands  is  safe,  but 
there  is  no  more  to  do  but  to  forge 


a  deed  of  settlement  and  date  it 
100  years  ago,  so  that  it  will  be 
impossible  to  detect  the  forgery ; 
and  if  there  are  no  irritant  or  re- 
solutive clauses  in  it,  then  neither 
the  negative  nor  positive  prescrip- 
tion wiU  operate  against  it.  Lord 
Elchies  said,  he  was  as  great  an 
enemy  as  any  man  to  such  latent 
deeds,  but  he  did  not  think  this  a 
latent  deed.  To  obviate  such  in- 
convenience, I  would  propose,  that 
a  man  having  several  rights  to  the 
same  lands  in  his  person,  descen- 
dible to  several  heirs,  should,  by 
making  up  titles  to  only  one  of 
the  rights,  be  deemed  to  repudiate 
the  o^ers,  so  far  as  concerns  the 
line  of  succession,  and  to  will 
and  declare  that  his  succession 
should  be  according  to  the  desti- 
nation of  the  right  which  he  has 
completed,  in  the  same  manner  as 
if  he  had  expressly  revoked  all  the 
other  destinations.  This  would 
remedy  the  inconvenience,  put  the 
thing  upon  a  clear  and  soUd  foun- 
dation, avoid  all  intricate  questions 
about  prescription,  and  save  to 
every  man  all  his  different  titles 
to  lands  to  be  used  by  him  as  there 
is  occasion.  These  principles  will 
apply  to  the  present  case,  but  not 
to  the  case  of  Mackerston,  where 
the  party,  being  bound  up  by  a 
strict  entail,  which  he  could  have 
been  obliged  to  execute,  and  could 
not  afterwards  alter,  had  no  will 
in  the  matter." — Supp,  vol.  v.  p. 
790. 
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The  Dominium  Utile  Tmiy  he  consolidated  with  the  Dominium  Direc- 
tum hy  prescriptive  possession  of  the  former  following  on  a  title  to 
the  latter  ;  although  the  effect  of  the  consolidation  may  he  to  hring  the 
former  under  the  fetters  of  a  strict  entail, 

L— LORD  ELIBANK  v.  CAMPBELL. 

Nov.  21, 1883.  In  1760  Patrick  Lord  Elibank  was  infeft,  in  fee-simple,  as 
Nabbativje.  Crown  vassal  in  the  lands  composing  the  barony  of  Ballencrieff. 
In  the  same  year  he  granted  a  disposition,  ex  facie  absolute,  of 
part  of  these  lands  called  Stantalane,  to  Samuel  Mitchelson,  who 
took  infeftment  on  the  precept,  and  immediately  thereafter 
executed  a  reconveyance,  with  procuratory  and  precept,  in 
favour  of  Lord  Elibank,  and  the  heirs  succeeding  to  him  in  the 
lands  and  barony  of  BallencrieflF ;  whom  failing,  to  his  other 
heirs  and  disponees  whatsoever. 

Lord  Elibank  never  took  infeftment  on  the  precept,  or  re- 
signed on  the  procuratory  in  Mitchelson's  reconveyance,  but  in 
1776  he  executed  a  bond  of  tailzie  and  procuratory  of  resigna- 
tion of  all  the  lands  and  barony  of  Ballencrieff,  comprehending 
per  expressum  the  lands  of  Stantalane.  The  destination  was  to 
himself  and  the  heirs-male  of  his  body  ;  whom  failing,  to  his 
brothers  seriatim,  and  the  heirs-male  of  their  bodies  respectively. 

Lord  Elibank  recorded  this  deed  in  the  Register  of  Tailzies 
in  1 777,  but  he  did  not  make  up  a  title  under  it.  He  died 
without  lawful  issue,  and  was  succeeded  by  his  brother  Creorge 
Lord  Elibank,  who,  in  1778,  expede  a  general  service  as  heir 
of  tailzie  and  provision  under  the  deed  of  entail,  and  in  1779 
he  was  infeft  on  a  charter  of  resignation  proceeding  on  the 
procuratory  of  entail.  He  died  in  1785,  and  was  succeeded  by 
his  nephew  Alexander,  who,  in  1786,  expede  a  special  service 
as  heir  of  tailzie  and  provision  under  the  investiture  of  1776, 
and  he  was  infeft  in  the  barony  of  Ballencrieff.  He  died  in 
1820,  and  was  succeeded  by  his  son  Alexander,  who,  in  1821, 
was  infeft  in  the  barony,  having  also  expede  a  special  service 
as  heir  of  tailzie  and  provision  under  the  same  investiture. 

In  1829  Alexander  (2)  conveyed  the  lands  and  barony  of 
Ballencrieff  to  Patrick  Campbell,  as  trustee,  with  full  powers  of 
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sale,  in  order  to  pay  his  Lordship's  debts,  and  infeftraent  followed       ^^^ 
on  this  conveyance.     In  1829,  his  Lordship  entered  into  a         «. 
minute  of  sale  of  the  lands  of  BallencriefF  with  William  Purves.    ^^""'^^ 
Mr.  Campbell,  the  trustee,  subscribed  the  minute  of  sale,  with  a       ^®^* 
declaration  that  he  approved  of  it,  but  his  Lordship  died  with- 
out executing  any  disposition  or  procuratory. 

On  his  death,  Alexander  (3)  afber  expeding  a  general  service 
as  heir  of  entail,  raised  a  reduction  and  declarator  against 
Messrs.  Campbell  and  Purves,  for  the  purpose  of  setting  aside 
the  trust-disposition  to  Campbell  and  his  infefbment,  and  also 
the  minute  of  sale  to  Purves,  and  to  have  it  declared  that  he 
had  the  only  good  right  to  the  lands  as  heir  of  entail. 

One  of  the  questions  raised  in  the  action  was,  Whether  the 
dominium  utile  of  the  lands  of  Stantalane  fell  under  the  entail  ? 

Pleaded  for  the  Defender. — At  the  date  of  the  entail,  the  AnounKSTioR 
entailer  was  feudally  vested  in  the  superiority  of  Stantalane. 
Mitchelson  had  never  been  feudally  divested  of  the  dominium 
utile  of  these  lands,  and  Lord  Elibank  had  only  a  personal  right 
to  the  dominium  utile  under  Mitchelson's  reconveyance.  If  his 
Lordship  wished  to  entail  the  dominium  utile  as  well  as  the 
superiority,  he  might  have  consolidated  them,  by  a  resignation 
ad  remanentiam,  or  he  might  have  bound  his  heirs  of  entail  to 
make  up  titles  to  the  dominium  utile,  and  entail  it.  But  he  did 
neither  of  these  things.  He  executed  a  naked  procuratory  of 
resignation,  which  could  not  include  the  dominium  utile  as  it 
stood,  and  he  must  be  presumed  to  have  known  such  to  be  the 
legal  eflfect  of  that  deed.  It  was  true  that  the  lands  of  Stan- 
talane were  expressly  included  in  the  procuratory,  but  this  was 
necessary,  even  if  he  only  wished  to  entail  the  dominium  direc- 
turn  of  these  lands  in  which  he  was  infeft,  and  had  desired,  ex 
proposito,  to  leave  the  dominium  utile  on  a  fee-simple  title.  In 
these  circumstances  it  must  be  held  that  it  was  not  even  his 
Lordship's  intention  to  entail  the  dominium  utile ;  and  it  was 
certain  that  it  was  not  aptly  included  in  the  entail. 

Mitchelson's  reconveyance  disponed  the  property  to  Lord 
Patrick,  and  his  heirs  succeeding  to  him  in  the  lands  and  barony 
of  Ballencrieff.  Every  heir-apparent  of  the  barony  of  Ballen- 
crieff  was  therefore  at  the  same  time  heir-apparent  of  the  fee- 
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,L'»»D       simple  title  to  the  property  of  Stantalane.     Mere  apparency 

r.         was  a  good  title  of  possession ;  and  all  acts  of  possession  by  the 

Campbbll.    j^^-j.g  ^^  entail  m^'ght  be  imputed  to  their  apparency.     But  far- 

183a.       thgj.^  the  general  service  of  Lord  George,  as  first  heir  of  entail, 

would  have  been  a  good  warrant,  if  produced  to  a  notary,  to 

authorize  him  to  infeft  Lord  George  under  the  open  precept  in 

Mitchelson's  reconveyance,  as  it  shewed  Lord  Patrick  to  have 

died  without  issue,  and  Lord  George  to  be  the  heir  succeeding 

him  in  the  barony  of  BallencrieflF.     Thus  the  service  of  Lord 

George,  and  each  successive  service  as  heir  of  entail  of  Ballen- 

criefi",  took  up  the  personal  right  to  the  fee-simple  property  of 

Stantalane,  and  this  was  a  still  better  title  than  mere  apparenc}^ 

to  which  all  the  acts  of  possession  by  heirs  of  entail,  so  far  as 

regarded  the  dominium  utile  of  Stantalane,  might  be  ascribed. 

Each  heir  of  entail,  therefore,  had  vested  in  him  a  right  under 
the  entail  to  the  dominium  directum^  and  a  right  under  Mitchel- 
son's  reconveyance  to  the  dominium  utile  of  Stantalane.  But 
though  it  should  be  held  that  the  entail  included  the  dominium 
utile  of  Stantalane,  ex  figura  verborum,  and  that  Lord  Patrick 
intended  this,  and  had  imposed  a  personal  obligation  on  the 
heirs  of  entail  to  implement  his  intention,  still  the  only  result 
would  be,  that  there  was  a  double  title  to  the  dominium  utile  in 
the  person  of  each  heir. 

Having  two  titles,  it  was  for  the  interest  of  the  heirs  to  pos- 
sess upon  the  unlimited,  rather  than  on  the  limited  title.  They 
incurred  no  irritancy  by  merely  delaying  to  make  up  a  feudal 
title  to  the  dominium  utile  and  entail  it.  Nor  did  they  run  any 
risk  from  Mitchelson  or  his  heirs  ;  and  certainly  not  more  than 
they  must  have  done  by  possessing  the  dominium  utile^  as  the 
pursuer  alleged  they  did,  on  the  inept  entail,  so  long  as  pre- 
scription was  running.  Before  that  term  had  run,  Mitchelson 
was  dead,  and  no  party,  through  the  heirs  of  Mitchelson  who 
never  possessed,  could  have  reached  the  subject.  Mitchelson's 
heirs  were  bound  by  his  disposition  to  Lord  Patrick,  the  en- 
tailer ;  and  they  could  not  be  efiectually  charged  by  any  credi- 
tors to  enter,  seeing  that  the  disposition  contained  procuratory 
and  precept. 

In  these  circumstances  there  was  no  room  for  prescription 
running,  in  a  question  inter  hceredeSi  ui)on  the  one  title  aa  against 


Camfbill. 
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the  other.     Where  an  heir  has  a  double  title  iu  him,  he  may     J^^^ 

EltlSAMK 

found  upon  either  as  fortified  by  prescription,  in  any  question  ^  r. 
with  a  third  party,  because  possession  upon  either  has  been 
adverse  to  any  third  party's  claim.  But  in  questions  inter  ^^^• 
hceredes  there  is  no  length  of  possession  which  will  fortify  one  of 
two  titles,  to  the  sacrifice  of  the  other,  if  both  be  equally  bene- 
ficial to  the  heirs  possessing.  Still  less  can  prescription  run 
against  the  uberior  titulus,  for  no  man  proscribes  against  him- 
self. To  furnish  termini  habiles  for  prescription  to  run,  there 
must  be  a  party  having  a  title  to  possess,  which  is  adverse  to 
another,  in  which  title  that  other  has  no  right  or  interest,  and 
on  which  possession  has  actually  followed,  although  such  pos- 
session might  have  been  prevented  by  the  other  party  against 
whom  prescription  is  pleaded.  In  questions  inter  hceredes,  these 
requisites  only  concur  in  one  limited  class  of  cases,  and  pre- 
scription can  run  upon  one  of  two  titles  in  no  other  class  of 
cases  ;  that  is,  where  an  heir  is  infeft  under  an  milimited  title, 
and  is  also  heir  under  a  latent  personal  deed  of  entail.  Pre- 
scription runs  upon  the  former  and  against  the  latter,  even  in 
questions  inter  hceredes.  But  no  length  of  possession  upon  one 
title  has  the  effect  of  destroying  another  equally  beneficial  and 
concurrent  title  which  continued  in  the  person  of  the  possessing 
heirs.  Therefore  prescription  had  not  run  against  the  last  Lord 
Elibank,  upon  the  one  title  against  the  other,  and  it  was  as 
competent  to  him  in  1829  to  sell  the  fee-simple  of  the  dominium 
utile  of  Stantalane,  as  it  would  have  been  to  Lord  George  to  do 
so  the  day  after  he  expede  his  service  in  1778.  Had  Lord 
George  bought  the  dominium  utile  of  Stantalane,  and  afterwards 
succeeded  as  heir  of  entail,  his  subsequently  possessing  for  forty 
years  would  not  have  made  him  lose  his  fee-simple  title.  But 
though  it  had  come  to  Lord  George  by  succession,  and  not  by 
purchase,  if  there  originally  was  an  undoubted  title  in  fee-simple, 
it  ought  not  to  be  lost  by  similar  possession. 

Though  the  late  Lord  Alexander  (2)  had  never  been  infeft 
in  fee-simple  in  the  dominium  utile  of  Stantalane,  yet  he  had 
possessed  on  apparency  for  more  than  three  years.  If  the  pur- 
suer took  up  the  dominium  utile  out  of  the  hwreditas  jacens  of 
Lord  Patrick,  he  became  liable  by  1695,  c.  24,  to  implement 
the  sale  by  the  late  Lord  to  Purves.     And  as  Campbell  stood 
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Lord       infcft  in  the  whole  barony,  under  a  disposition  from  the  late 

Elibank 

0  Lord,  and  the  pursuer  was  insisting  in  a  reduction  of  that  in- 

Campbbll.  feftment^  he  could  only  do  so  by  completing  his  title,  or  at  least 
1888.  \^Q  must  be  dealt  with  by  the  Court  in  this  question,  as  if  he 
had  completed  his  title.  Ho  could  not  be  permitted  to  pursue, 
on  the  footing  that  he  was  lying  out  unentered ;  and,  if  entered, 
he  could  have  no  title  to  reduce  a  sale  and  infeftment,  which  he 
was  bound,  on  the  contrary,  by  the  Statute,  to  implement. 

The  property  of  Stantalane  not  having  been  effectually  in- 
cluded in  the  procuratory  of  entail,  and  that  being  the  only 
deed  recorded  in  the  Register  of  Entails,  it  could  not  be  held 
that  the  property  had  subsequently  passed  under  the  entail,  as 
that  would  be  sanctioning  an  entail  of  property  which  was 
never  recorded. 

Argumbbtfob     Pleaded  for  the  Pursuer. — It  was  clearly  the  intention 

Pdbbckb. 

of  the  entailer  to  include  the  property  of  Stantalane  in  the  entail, 
and,  being  vested  in  a  personal  right  to  it,  he  had  full  power  to 
entail  it,  if  he  duly  exercised  the  power.  The  conveyance  to 
Mitchelson  had  been  apparently  for  political  purposes,  and  cer- 
tainly was  nothing  more  than  a  colourable  and  temporary 
alienation,  savouring  of  a  mere  gratuitous  trast.  Mitchelson 
reconveyed  within  two  months ;  no  price  was  specified ;  and  no 
rents  of  the  property  had  been  drawn  by  him.  The  reconvey- 
ance was  to  Lord  Patrick,  and  his  heirs  succeeding  to  him  in 
the  barony  of  Ballencrieff.  When  his  Lordship  afterwards  en- 
tailed "  all  and  whole  the  lands  and  barony  of  Ballencrieff," 
including  expressly  the  lands  of  Stantalane,  it  seems  certain 
that  it  was  his  intention  to  include  both  property  and  superi- 
ority of  these  lands.  His  procuratory  contained  words  suffi- 
ciently broad  to  embrace  both,  and  titles  were  made  up  under 
the  procuratory.  If  possession  followed  for  forty  years,  the 
necessary  effect  was  to  render  this  a  good  prescriptive  title 
to  both  property  and  superiority,  the  consolidation  of  which 
would  then  be  presumed ;  and  this  right,  if  challenged  by  a 
third  party,  would  be  a  good  title  to  exclude. 

The  personal  right  under  Mitchelson's  reconveyance  was 
never  taken  out  of  the  hcBredifasjacens  of  Lord  Patrick,  the  en- 
tailer.    The  service  of  each  heir  was  as  heir  of  tailzie  and  pro- 
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vision  under  the  procuratory  of  1 776.    It  could  take  up  nothing       lord 
which  was  not  included  in  that  deed.     It  could  not  infer  an         ». 
intention  to  take  up  the  character  of  heir  under  another  deed,     ^^''""^- 
and  especially  a  different  and  more  general  character  of  heir.        ^^^• 
Even  if  it  appeared  with  certainty,  on  comparing  the  service 
under  the  deed  of  1776  with  the  terms  of  any  other  deed,  that 
the  heir  served  was  the  party  entitled  to  take  up  a  provision 
contained  in  such  other  deed,  still  it  was  fixed  by  repeated  de- 
cisions that  the  service  did  not  and  could  not  take  up  that  pro- 
vision.    The  heirs  took  up  no  right  but  one,  the  right  under 
the  entail.     To  this,  the  feudalized  title,  their  possession  must 
therefore  be  exclusively  ascribed. 

Even  if  the  heirs  had  had  a  proper  double  title,  they  were  bound 
to  possess  on  the  entail  alone.  This  was  expressed  in  the  deed 
of  entail,  and  the  entailer  had  made  it  competent  for  any  heir- 
substitute  to  declare  an  irritancy  if  they  possessed  any  part  of 
the  estate  specified  in  the  procuratory  by  any  other  title.  It 
was  for  their  interest,  therefore,  to  possess  on  the  entail.  Be- 
sides, the  creditors  of  Mitchelson  might  have  adjudged,  or  his 
heirs  might  have  served  to  him,  and  sold  to  a  third  party ; 
which  hazards  would  be  avoided  so  soon  as  prescription  had 
run  on  the  entail  title,  but  would  always  remain  so  long  as  the 
heir's  right  was  one  of  mere  apparency.  Accordingly  the  pos- 
session had  actually  been  under  the  entail  title  only.  The  heirs 
had  exercised  generally  all  acts  competent  to  proprietors  infeft. 
The  creditors  of  Lord  Alexander  (1)  had  adjudged  the  liferent 
interest  of  his  estates,  including  the  dominium  utile  of  Stanta- 
lane  ;  the  land-tax  had  been  redeemed  for  the  same  property  as 
if  entailed  ;  the  late  Lord  Alexander  (2)  had  repeatedly  granted 
private  trust- conveyances  of  his  liferent  interest ;  and  in  the 
minute  of  sale  to  Purves,  which  proceeded  on  the  assumption 
that  the  irritant  clause  of  the  entail  was  defective,  he  had  ex- 
pressly set  forth  that  the  whole  lands  contained  in  it  were  held 
by  him  and  his  predecessors,  from  Lord  George  downwards,  as 
heirs  of  entail. 

In  a  proper  case  of  double  title,  prescriptive  possession  upon 
the  one  title  would  not  have  the  effect  of  losing  the  other.  But 
the  very  basis  of  such  cases  was,  that  the  heir  was  entitled  to 
possess  at  pleasure  upon  either  of  the  titles  in  him,  and  that  his 
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LoBD       possession  upon  the  one  title  did  not  imply  the  abandonment  of 
r.         the  other.     Had  Lord  George  purchased  the  dominium  utile  of 
Cajh-bbll.    g(^ntalane,  there  would  have  been  no  obligation  on  him  to 
bring  it  under  the  entail,  and  it  would  hare  been  against  his 
interest  to  do  so.     But,  as  the  case  stood,  there  was. an  express 
obligation  on  the  heirs  to  possess  on  the  entail  title,  and  not  to 
possess  on  the  other ;  and  it  was  expressly  for   their  inter- 
est to  do  so.     The  possession,  de  facto^  was  in  conformity 
to  their  interest  and  their  obUgation ;  and  the  entail  title,  being 
thus  fortified  by  prescription,  of  necessity  cut  down  the  fee- 
simple  title,  just  because  the  effectual  imposition  of  fetters  upon 
the  right  of  an  heir  was  necessarily  incompatible  with  his 
being  at  the  same  time  an  unfettered  proprietor.     Indeed  it  was 
admitted,  that  if  any  third  party  attacked  the  estate  after  the 
forty  years  had  run,  it  could  be  defended  by  the  heirs  pleading 
that  it  was  within  the  entail.    This  demonstrated  that  the  hdn 
could  no  longer  recur  to  the  fee-simple  title  ;  otherwise  thejr 
would  be  in  the  anomalous  predicament  of  being  entitled  to 
make  it  pendent  on  their  mere  pleasure,  whether  their  estate 
should  be  accessible  to  their  creditors,  in  consequence  of  their 
choosing  to  ascribe  the  past  possession  to  the  fee-simple  title,  or 
should  be  withdrawn  from  their  creditors,  in  consequence  of  their 
ascribing  it  to  the  entail  title. 

The  deed  of  entail,  as  originally  recorded,  was  broad  enougii 
to  embrace  the  lands  in  question,  and  as  the  dominium  utile  of 
these  lands  formed  part  of  the  entailed  estate,  the  late  Lord 
could  neither  sell  it  nor  affect  it  with  debt.  The  pursuer  re- 
presented him  merely  as  heir  of  entail,  and  was  not  liable  to 
fulfil  the  same. 

Lord  Moncreiff,  Ordinary,  Ordered  Cases,  and  reported  the 
cause  to  the  Court. 

In  a  Note  his  Lordship  observed, — "  The  other  point,  namelf. 
Whether  the  dominium  utile  of  the  lands  of  Stantalane  is  eflfec- 
tually  entailed,  appears  to  the  Lord  Ordinary  to  be  much  more 
diflScult ;  and  he  would  require  farther  hearing  before  he  cooU 
feel  himself  prepared  to  decide  it.  He  has  no  doubt  that  tto 
defenders  are  entitled  to  plead  it  in  defence  both  of  the  tni- 
deed  and  of  the  minute  of  sale,  whatever  diffioulty  tlia  ddbr 
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der,  Purves,  might  be  in,  as  to  the  settlement  of  the  price,  if       i^b» 
the  sale  were  to  be  reduced  as  to  the  other  lands.  «. 

"  It  is  clear,  that  at  the  date  of  the  entail,  and  at  the  death  ^^^"'^ 
of  the  entailer,  the  dominium  utile  of  Stantalane  stood  separated  ^^^• 
from  the  superiority  by  Mitchelson's  infeftment,  and  that  the 
entailer  had  only  a  personal  right  by  Mitchelson's  reconveyance. 
He  could  have  conveyed  that  personal  right ;  and  the  Lord 
Ordinary  sees  no  reason  to  doubt  that  he  could  so  far  have 
comprehended  the  base  fee  in  the  entail,  as  to  lay  a  personal 
obligation  on  the  heirs  of  entail  to  make  up  titles,  and  entail  it 
in  the  same  manner  as  the  other  subjects.  The  case  of  Car- 
michael  goes  thus  far ;  but  this  does  not  solve  the  present  case. 
The  difficulty  here  is,  that  the  entailer  simply  dispones  the 
lands  of  Stantalane,  descriptive,  as  part  of  the  estate  of  Ballen- 
crieff,  as  they  stood  in  his  own  person,  with  a  procuratory  of 
resignation  for  completing  the  new  title  by  entail  as  a  unum 
quid.  There  can  be  no  doubt  that  this  procuratory  of  resigna- 
tion was  inept  and  nugatory,  if  it  were  held  to  apply  to  the 
base  fee  of  Stantalane  ;  but  both  the  disposition  and  the  pro- 
curatory had  a  clear  legal  meaning  and  effect  in  the  mention 
of  the  lands  of  Stantalane,  independent  of  that  base  fee  alto- 
gether. The  great  difficulty,  therefore,  in  this  part  of  the  case 
is,  that  if  there  had  been  no  question  of  entail,  and  no  room  for 
any  plea  of  prescription,  it  could  not  have  been  a  matter  of 
doubt  in  point  of  law,  that  the  base  fee  standing  upon  personal 
right  would  have  remained  untouched  by  the  disposition  in  the 
deed  of  tailzie,  and  certainly  unaffected  by  the  procuratory  of 
resignation,  and  the  titles  which  followed  on  it.  If  the  destina- 
tion had  been  different,  the  tailzie  could  never  have  been  held 
to  have  altered  the  destination  of  the  base  fee  ;  and  the  supe- 
riority and  property  would  have  been  taken  up  by  different 
heirs. 

"  There  is  a  separate  difficulty.  Supposing  that  the  personal 
right  were  held  to  have  been  conveyed  by  the  entail,  and 
assuming  that  the  heirs,  by  taking  the  whole  estates,  were 
bound  to  make  the  entail  effectual  to  protect  the  property  as 
well  as  the  superiority  of  Stantalane,  this  was  only  a  personal 
obligation ;  and  if  those  heirs  had  a  separate  title  in  their  per- 
sons, the  Lord  Ordinary  must  hold  that  third  parties  contract- 
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LoBD       possession  upon  the  one  title  did  not  imply  the  abandonment  of 

r.         the  other.     Had  Lord  George  purchased  the  dominium  utile  of 

AMi'BKLL.    gtantalane,  there  would  have  been  no  obligation  on  him  to 

1888.  bring  it  under  the  entail,  and  it  would  have  been  against  his 
interest  to  do  so.  But,  as  the  case  stood,  there  was  an  express 
obligation  on  the  heirs  to  possess  on  the  entail  title,  and  not  to 
possess  on  the  other ;  and  it  was  expressly  for  their  inter- 
est to  do  so.  The  possession,  de  facto,  was  in  conformity 
to  their  interest  and  their  obligation ;  and  the  entail  title,  being 
thus  fortified  by  prescription,  of  necessity  cut  down  the  fee- 
simple  title,  just  because  the  effectual  imposition  of  fetters  upon 
the  right  of  an  heir  was  necessarily  incompatible  with  his 
being  at  the  same  time  an  unfettered  proprietor.  Indeed  it  was 
admitted,  that  if  any  third  party  attacked  the  estate  after  the 
forty  years  had  run,  it  could  be  defended  by  the  heirs  pleading 
that  it  was  within  the  entail.  This  demonstrated  that  the  heirs 
could  no  longer  recur  to  the  fee-simple  title  ;  otherwise  they 
would  be  in  the  anomalous  predicament  of  being  entitled  to 
make  it  pendent  on  their  mere  pleasure,  whether  their  estate 
should  be  accessible  to  their  creditors,  in  consequence  of  their 
choosing  to  ascribe  the  past  possession  to  the  fee-simple  title,  or 
should  be  withdrawn  from  their  creditors,  in  consequence  of  their 
ascribing  it  to  the  entail  title. 

The  deed  of  entail,  as  originally  recorded,  was  broad  enough 
to  embrace  the  lands  in  question,  and  as  the  dominium  uiUe  of 
these  lands  formed  part  of  the  entailed  estate,  the  late  Lord 
could  neither  sell  it  nor  affect  it  with  debt.  The  pursuer  re- 
presented him  merely  as  heir  of  entail,  and  was  not  liable  to 
fulfil  the  same. 

Lord  Moncreipf,  Ordinary,  Ordered  Cases,  and  reported  the 
cause  to  the  Court. 

In  a  Note  his  Lordship  observed, — "  The  other  point,  namely, 
Whether  the  dominium  utile  of  the  lands  of  Stantalane  is  e£fee- 
tually  entailed,  appears  to  the  Lord  Ordinary  to  be  much  more 
difiicult ;  and  he  would  require  farther  hearing  before  he  could 
feel  himself  prepared  to  decide  it.  He  has  no  doubt  that  the 
defenders  are  entitled  to  plead  it  in  defence  both  of  the  trust- 
deed  and  of  the  minute  of  sale,  whatever  difficulty  the  defen- 
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der,  Purves,  might  be  in,  as  to  the  settlement  of  the  price,  if       i^b© 
the  sale  were  to  be  reduced  as  to  the  other  lands.  t?. 

"  It  is  clear,  that  at  the  date  of  the  entail,  and  at  the  death  ^^^^^ 
of  the  entailer,  the  dominium  utile  of  Stantalane  stood  separated  ^^^• 
from  the  superiority  by  Mitchelson's  infeftment,  and  that  the 
entailer  had  only  a  personal  right  by  Mitchelson's  reconveyance. 
He  could  have  conveyed  that  personal  right ;  and  the  Lord 
Ordinary  sees  no  reason  to  doubt  that  he  could  so  far  have 
comprehended  the  base  fee  in  the  entail,  as  to  lay  a  personal 
obligation  on  the  heirs  of  entail  to  make  up  titles,  and  entail  it 
in  the  same  manner  as  the  other  subjects.  The  case  of  Car- 
michael  goes  thus  far ;  but  this  does  not  solve  the  present  case. 
The  difficulty  here  is,  that  the  entailer  simply  dispones  the 
lands  of  Stantalane,  descriptive,  as  part  of  the  estate  of  Ballen- 
crieff,  as  they  stood  in  his  own  person,  with  a  procuratory  of 
resignation  for  completing  the  new  title  by  entail  as  a  unum 
quid.  There  can  be  no  doubt  that  this  procuratory  of  resigna- 
tion was  inept  and  nugatory,  if  it  were  held  to  apply  to  the 
base  fee  of  Stantalane  ;  but  both  the  disposition  and  the  pro- 
curatory had  a  clear  legal  meaning  and  effect  in  the  mention 
of  the  lands  of  Stantalane,  independent  of  that  base  fee  alto- 
gether. The  great  difficulty,  therefore,  in  this  part  of  the  case 
is,  that  if  there  had  been  no  question  of  entail,  and  no  room  for 
any  plea  of  prescription,  it  could  not  have  been  a  matter  of 
doubt  in  point  of  law,  that  the  base  fee  standing  upon  personal 
right  would  have  remained  untouched  by  the  disposition  in  the 
deed  of  tailzie,  and  certainly  unaffected  by  the  procuratory  of 
resignation,  and  the  titles  which  followed  on  it.  If  the  destina- 
tion had  been  different,  the  tailzie  could  never  have  been  held 
to  have  altered  the  destination  of  the  base  fee  ;  and  the  supe- 
riority and  property  would  have  been  taken  up  by  different 
heirs. 

"  There  is  a  separate  difficulty.  Supposing  that  the  personal 
right  were  held  to  have  been  conveyed  by  the  entail,  and 
assuming  that  the  heirs,  by  taking  the  whole  estates,  were 
bound  to  make  the  entail  effectual  to  protect  the  property  as 
well  as  the  superiority  of  Stantalane,  this  was  only  a  personal 
obligation ;  and  if  those  heirs  had  a  separate  title  in  their  per- 
sons, the  Lord  Ordinary  must  hold  that  third  parties  contract- 
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Lord       admitted  upon  all  hands,  that  that  title  has  been  fortified  by 
Eua\NK     forty  years'  possession.     It  is  in  vain  to  contend  that  such  tide 
Campbbel.    ^^  imperfect,  and  that,  however  good  it  might  have  been,  or 
1888.        may  be,  as  to  the  dominium  directum^  yet  that  it  could  not 
extend  to  the  dominium  utile.    The  answer  to  this  is  plain  and 
satisfactory.     Perhaps  it  may  be  an  anomaly  in  the  law  and 
practice  of  Scotland,  that  the  dispositive  clause  of  a  conveyance 
of  the  superiority  is  precisely  the  same  with  that  of  the  con- 
veyance to  the  dominium  titile.    It  is  a  conveyance  of  the  lands 
themselves  out  and  out ;  and  the  legal  effect,  either  of  the  one 
or  of  the  other,  is  to  be  ascertained  by  the  corporeal  possession  ; 
and  by  resorting  to  that  ostensible  test,  there  is  neither  doubt 
nor  practical  diflSculty.     The  title  here  produced  by  the  pu^ 
suer  is  a  direct  and  specific  conveyance  to  the  lands  themselves, 
and  the  pursuer  is  specially  infeft  in  these  lands.      From  this  it 
obviously  follows,  that,  as  the  pursuer  and  his  authors  hare 
possessed  for  forty  years,  in  virtue  of  an  infeftment  flowing  from 
the  title  alluded  to,  the  pursuer  is  entitled  now  to  maintain  his 
right  of  property  against  all  mortals,  whether  it  be  third  parties 
or  heirs. 

"  It  is  quite  unnecessary  to  say  more  upon  the  subject  of 
title,  because  I  consider  that  point  to  be  completely  set  at  rest 
by  the  decision  of  the  Court  in  the  case  of  Middleton  v.  the 
Earl  of  Dunmore,  22d  December  1 774,  and  the  case  of  Aytoim 
V.  Magistrates  of  Kirkaldy,  4th  June  1833;  also  the  case  of 
Grieve  v.  Walker,  mentioned  in  the  Cases,  and  that  of  Waddel, 
19th  June  1828.  These  afford  such  a  series  of  adjudged  cases, 
that  it  is  quite  vain  to  contend  that  the  pursuer  has  here  pro- 
duced no  preferable  title. 

"  The  Statute  1617,  c.  12,  one  of  the  most  valuable  in  the 
law  of  Scotland  for  the  protection  of  land  rights,  requires  two 
things  :  First,  That  there  shall  be  a  title  ;  Second^  That  there 
shall  bo  real,  actual,  and  ostensible  possession,  exclusively  in 

virtue  of  that  title.     When  these  concur,  the  law  has  broadly 

* 

and  well  said,  that  the  possessor  shall  be  protected  aoainst  all 
mortals.  But  the  defender  in  this  case  contends,  that  the  pur- 
suer is  not  entitled  to  the  benefit  of  the  possession  he  has 
enjoyed,  and  so  is  not  entitled  to  plead  prescription ;  be- 
cause— 
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"  Mr^,  That  there  were  two  titles  in  the  persona  of  the  heirs 
of  entai],  the  one  limited  and  the  other  unlimited,  and  that  the 
possession  must  he  ascribed  to  both  titles. 

"  Second,  Because  this,  it  is  alleged  by  him,  is  a  question       ^^^ 
inter  haredes ;  and  that,  where  such  questioBS  occur,  prescrip- 
tion is  not  pleadable. 

"  These  propositions  may  be  very  much  doubted ;  and  it  is 
apprehended  that  the  defender  is  here  under  a  mistake,  and 
that  these  pleas,  were  they  better  founded  than  they  really  are, 
are  not  applicable  to  the  circumstances  of  this  case. 

"  Here  it  may  be  observed,  that  it  is  necessary  to  attend  to 
the  situation  of  matters  as  they  stood  in  1776,  when  Patrick 
Lord  Elibank  executed  his  procuratory  of  resignation,  contain- 
ing the  entail  of  Ballencrieff. 

"  Patrick  was  absolute  proprietor,  in  fee-simple,  of  all  the 
lands  in  question.  In  1760  he  created,  for  what  special  pur- 
pose is  not  explained,  a  feu-right  in  favour  of  Mr.  Samuel 
Mitchelson,  his  confidential  agent ;  and  upon  this  Mr.  Mitchel- 
son  was  infefl,  thus  producing  a  proper  base  fee  in  the  lands  so 
conveyed.  In  a  very  few  weeks  thereafter,  Mr.  Mitchelson 
reconveyed  these  lands  to  his  author,  with  procuratory  and 
precept ;  but  upon  this  reconveyance  Lord  Patrick  did  not 
think  fit  to  execute  any  procuratory  of  resignation,  or  to 
execute  the  precept  of  sasine,  either  of  which  he  was  entitled  to 
do,  in  strict  form.  Hence,  in  this  state  of  matters,  when  Lord 
Patrick  executed  his  entail  in  1776,  the  lands  in  Mr.  Mitchel- 
son's  conveyance  stood  in  this  situation  :  First,  The  base  fee,  or 
infeftiment  in  the  lands,  stood  in  the  person  of  Mr.  Samuel 
Mitchelson  ;  and,  second,  The  personal  right  or  title  to  defeat 
Mr.  Mitchelson's  infeftment,  was  vested  in  the  person  of  Patrick 
Lord  Elibank ;  so  that,  at  making  the  entail,  the  real  right  of 
the  lands  of  Stantalane  was  vested  in  the  person  of  Samuel 
Mitchelson,  and  the  personal  right  in  Patrick  Lord  Elibank. 
Now,  from  this  it  is  argued,  that  here  there  were  two  titles 
vested  in  the  heirs  of  entail  upon  which  possession  could  be 
assamed  ;  and,  in  consequence  of  the  existence  of  these  two  titles, 
the  pursaer  must  be  excluded  from  the  benefit  of  prescription. 

"  1  demur  as  to  this  plea  of  the  defender.  First,  I  doubt  the 
existence  of  two  titles  at  alt ;  and,  second,  I  doubt  of  the  trana* 
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LoR»       mission  of  the  personal  right  in  the  way  and  manner  contended 

£lJBANK  re?  */ 

fl.  for  by  the  defender. 

Campbill.  „  First,  I  doubt  the  existence  of  two  titles  at  all,  because  the 
^®^  title  referred  to  in  law,  so  as  to  enable  a  competition  to  take 
place,  is  not  a  personal  right,  which,  no  doubt,  has  certain 
effects  ;  but  the  title,  in  the  eye  of  law,  to  enable  a  person  to 
compete,  and  claim  possession,  is  an  infefbment  or  sasine.  The 
possession  must  ever  be  ascribed  to  the  infeftment ;  and  it  is 
an  erroneous  application  of  the  word  to  call  a  personal  right  a 
title,  in  questions  of  this  nature.  Now,  it  so  happens  in  this 
case,  that  no  infeftmcQt  has,  to  this  hour,  been  taken  on  Samuel 
Mitchelson's  reconveyance ;  and  that  base  fee  remains  in 
hcereditate  jacenti  of  his  heirs  at  this  moment.  Therefore,  sup- 
posing Lord  Patrick  and  his  heirs  had  continued  in  possession 
for  a  thousand  years,  they  never  could  have  prescribed,  under 
such  personal  title,  a  right  to  these  lands.  From  this  it  neces- 
sarily follows,  that  two  titles  really  do  not  at  all  exist. 

"  Again,  supposing  that  the  personal  right  in  Lord  Patrick 
was  a  title,  then  the  defender's  argument  is  quite  erroneous, 
when  he  proceeds  to  maintain  that  that  title  was  vested  in  and 
transmitted  to  the  heirs  of  entail  by  the  general  service  of 
George  Lord  EUbank  in  1 779,  or  was  afterwards  comprehended 
in  the  several  special  services  mentioned  in  the  papers.  On 
this  point  the  defender  is  totally  mistaken. 

"  Services  are  strictissimi  jurisy  and  justly  so,  because  the 
consequences  of  such  services  are  most  serious  to  the  individual. 
In  the  procedure  of  service,  the  most  material  and  essential 
part  of  it  is  the  claim  of  the  party.  It  is  this  which  establishes 
its  measure  and  extent.  If  the  verdict  of  the  jury,  or  if  the 
decree  of  the  judge,  exhibited  by  the  retour,  goes  one  iota 
beyond  the  claim,  the  same  so  far  is  null  and  void,  totally 
inefficient,  and  of  no  avail  whatever.  The  service  is  a  solemn 
aditio  hcereditatis.  It  is  an  actus  legitimus^  precise  in  its  nature 
and  in  its  form.  When  a  person  claims  to  be  served  as  heir  of 
provision,  in  virtue  of  a  certain  deed,  it  is  very  plain,  that  by 
no  process  of  law  or  reasoning  can  it  make  him  an  heir  of  pro- 
vision in  any  other  deed.  There  may  be  as  many  heirs  of  pro- 
vision or  tailzie  as  there  are  different  deeds  or  subjects.  It  is 
very  obvious  that  a  man  may  choose  to  be  an  heir  of  provision 
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in  one  settlement^  who  may  not  choose  to  become  a  represen-       Loan 
tative  of  the  same  author  in  another  settlement.     This  is  so         v, 
plain  and  obvious  a  principle  of  the  law  of  Scotland,  that  it  is    ^^""'"^ 
almost  unnecessary  to  quote  authority.    But  it  so  happens  that       ^^^• 
there  is  one  so  precisely  in  point,  that  it  becomes  proper  to 
bring  it  under  notice,  although  not  adverted  to  by  the  parties. 
The  question  occurred  in  a  noted  case,  relative  to  the  estate  of 
Bargattan,  Spalding  v.  Lawrie,  decided   by  the   Court  20th 
February  1784.     It  was  there  found,  that  a  service  as  heir  of 
tailzie  and  provision  would  not  transmit  an  estate  regulated  by 
simple  destination.     The  circumstances  of  that  case  were  very 
similw  to  the  present ;  for  there  the  entailer,  having  executed 
an  entail  of  the  lands  of  Bargattan,  with  the  usual  clauses,  after- 
wards purchased  the  teinds  affecting  the  lands,  which,  by  the 
law  of  Scotland,  is  a  pure  heritable  subject ;  and  when  he  made 
the  purchase,  he  took  the  disposition  of  those  teinds  '  to  himself 
and  his  successors  in  the  lands.'     No  infefbment  followed  upon 
this  disposition  ;  so,  at  the  entailer's  death,  he  had  nothing  but 
a  pure  personal  right  to  the  teinds.      The  intention  of  the 
entailer  to  join  the  teinds  with  the  lands  was  quite  manifest 
The  entailer  died  without  issue ;  and  his  next  heir,  his  sister, 
Margaret  Lawrie,  expede  a  service  as  heir  of  tailzie  and  pro- 
vision.    Thereafter,  a  creditor  of  the  entailer  appeared,  and 
claimed  the  teinds  as  the  property  of  his  debtor  ;  and  so  it 
came  to  be  considered  by  the  Court,  what  was  the  effect  of  the 
service  of  Margaret  Lawrie,  as  an  heir  of  tailzie  and  provision, 
in  virtue  of  a  certain  deed.     The  Court  found,  that  a  special 
service  as  heir  of  entail  would  not  transmit  the  personal  right, 
though  destined  to  the  same  series  of  heirs. 

"  The  strict  nature  of  services  and  their  true  effect  were  fully 
elucidated  and  explained  in  the  celebrated  case  of  the  Earl  of 
Cassillis,  24th  November  1807. 

**  From  this  it  may  be  stated,  that  the  defender  is  entirely 
in  the  wrong  when  he  assumes  that  the  service  of  George  Lord 
Elibank  carried  the  personal  right  which  Lord  Patrick  had, 
under  Samuel  Mitchekon's  reconveyance,  of  the  lands  in  ques- 
tion. It  is  not  so  in  point  of  law ;  and,  of  course,  the  heirs  of 
entail  never  had  a  double  title  in  the  way  and  manner  pleaded 
by  the  defender. 
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Lord  "  But,  when  the  nature  of  the  deeds  is  attended  to,  it  appears 

t.         to  me  that  the  personal  right  has  been  carried  to  the  heirs  of 
^"^"^    entail  in  a  different  way,  and  which  has  not  been  adverted  to 
1888.       by  either  of  the  parties,  and  has  been  entirely  overlooked. 

"  I  lay  it  down  as  a  general  proposition  of  the  law  of  Scot- 
land, that  all  procuratories  of  resignation,  or  infavoremy  and  all 
precepts  of  sasine,  go  to  assignees,  unless  assignees  are  specially 
excluded.  This  is  evident  from  the  Statute  1693,  c.  35,  where 
it  is  declared,  that  all  such  deeds,  *  either  already  granted  or 
to  be  granted,  shall,  in  all  time  coming,  continue  in  full  force, 
and  shall  be  sufficient  warrands,  not  only  for  making  of  resig- 
nations and  taking  sasines  in  favours  of  the  parties  to  whom 
they  are  or  shall  be  granted,  but  likewise  in  favours  of  their 
heirs,  assignees,  and  successors,  having  right  to  the  said  pro- 
curatories and  precepts,  either  by  a  general  service,  or  by 
disposition  and  assignation,  or  by  adjudication,  as  well  after  as 
before  the  death  of  the  grantors,  or  parties  to  whom  they  are 
granted,  or  both  ;  providing  always,  that  the  instruments  of 
resignation  and  sasines  taken  after  the  death  of  either  party 
express  the  titles  of  those  in  whose  favours  the  resignation  is 
made,  and  to  whom  the  sasine  is  granted,  and  that  the  same  be 
deduced  therein,  otherwise  to  be  void  and  nuU.^ 

"  Now,  under  this  Act,  the  question  may  occur,  whether  such 
personal  rights  are  transferred  by  disposition  or  assignation  ? 
This  will  depend  upon  the  deed  executed.  This  leads  me, 
therefore,  to  call  the  attention  of  the  Court  to  the  terms  of 
the  procuratory  of  resignation  executed  by  Patrick  Lord  Elibank. 

"  A  procuratory  of  resignation  is  a  deed  of  a  peculiar  nature. 
It  is  a  sort  of  disposition,  and  it  is  very  ordinarily  resorted  to, 
particularly  in  making  entails  and  in  creating  destinations, 
following  upon  contracts  of  marriage.  There  is  hardly  an 
estate  in  Scotland,  of  any  consequence,  that  does  not  stand 
upon  a  deed  of  that  kind.  The  deed  is  peculiar  in  this  way, 
that  the  grantor  creates  direct  and  legal  obligations  against 
himself,  and  also  against  all  those  who  are  pointed  out  by  him 
to  take  in  virtue  of  that  deed.  No  doubt,  every  disposition 
may  create  obligations ;  but  in  the  case  of  a  procuratory  of 
resignation,  these  obligations  are  direct,  immediate,  and  per- 
sonal, and,  of  course,  lie  in  gremio  of  the  right     Now,  it  is 
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proper  that  the  Court  should  have  in  view  the  special  terms  of       ^^ 
the  procuratory  in  this  case,  and  the  deed  of  entail ;  for  Lord         t, 
Patrick  binds  himself,  his  heirs  and  successors,  to  resign  certain      ^"""^ 
lands  specified  in  the  deed,  but  with  this  further  obligation,       ^^^' 
that  he  shall  resign  them,  '  together  with  all  right,  title,  and 
interest  which  we  have,  or  can  pretend,  to  the  lands,  barony, 
milns,  teinds,  and  others  before  specified,  or  to  any  part  or 
portion  thereof/ 

"  Now  this  clause  is  intended  for  the  very  purpose  of  trans- 
mitting to  the  heirs  in  the  deed,  all  personal,  all  subordinate, 
all  collateral,  and  all  imperfect  feudal  rights,  which  may  be 
vested  in  the  person  of  the  grantor.  He  thereby  obliges  him- 
self to  assign  and  convey  all  such  rights.  But  the  grantor  here 
has  not  been  satisfied  with  that  obligation  against  himself ;  but 
Patrick  Lord  Elibank  in  this  deed  has  further  provided  and 
declared,  *  that  our  said  heirs-male  shall  use  any  other  rights 
which  they  may  happen  to  have  or  acquire  thereto,  as  addi- 
tional or  collateral  securities  and  titles  for  strengthening  and 
supporting  this  deed  of  tailzie  only,  and  for  no  other  purpose 
whatsoever/ 

"  It  is  apprehended  from  this,  that  the  personal  right,  vested 
in  Lord  Patrick,  was  truly  and  legally  conveyed  by  him  to  his 
heirs  of  entail ;  and,  of  course,  when  they  took  up  the  entailed 
lands,  they  necessarily  became  bound  to  make  up  legal  and 
valid  titles  to  all  other  rights  in  their  persons,  or  in  that  of  the 
granter,  and  that  under  all  the  provisions,  conditions,  and 
obligations  which  he  thought  fit  to  impose  upon  them. 

"  This  is  a  case  which  is  not  without  precedent,  and  has  been 
already  solemnly  decided  by  the  Court ;  and,  in  fact,  it  appears 
to  me  to  put  an  end  to  this  cause.  The  case  to  which  I  allude 
is  that  of  Robert  Smith  against  Alexander  Oliphant  Murray, 
decided  9th  December  1814,  where  it  was  solemnly  found, 
^  that  where  an  entail  conditions  that  the  heirs  of  entail  shall 
not  possess  the  lands  contained  in  it  under  any  other  title  than 
the  entail,  an  heir,  served  heir  of  provision  and  of  entail,  and 
making  up  titles  to  part  of  the  lands  contained  in  the  entail, 
becomes  bound  to  possess,  by  the  same  title,  any  other  lands 
contained  in  the  entail,  to  which  he  acquires  a  personal  right 
by  a  general  service.' 
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Lord  «  From  all  this,  then,  it  is  quite  plain,  either  that  there  was 

T.         no  second  title  in  the  person  of  the  heirs,  as  alleged  by  the 

OAiiPBia.L.    ^efgjjdgj.,  or  that  the  personal  right,  or  the  second  title,  must 

1883.  1^  i^q]^  g^  conveyed  under  all  the  obligations  of  the  entail ; 
and,  of  course,  the  entail  must  be  effectual  against  the  defen- 
der, even  upon  that  ground. 

'*  In  the  second  place,  it  has  been  maintained  by  the  defen- 
der, that  prescription  is  not  pleadable  where  the  question  is 
inter  hceredes.  But  to  this  proposition,  in  this  case,  several 
objections  occur. 

"  Firsty  There  does  not  appear  to  be  any  authority  for  any 
such  distinction.  The  Act  1617,  c.  12,  the  great  protector  of 
our  land  rights,  points  out  no  such  distinction.  It  makes  no 
reference  to  titles  being  limited  or  unlimited,  neither  does  it 
say  that  there  is  to  be  a  distinction  in  questions  between  third 
parties,  and  those  where  it  occurs  between  heirs.  It  simply 
and  broadly  declares,  *  that  whosoever  have  bruicked,  by  them- 
selves, their  tenants,  and  others  having  their  rights,  their  lands, 
baronies,  annualrents,  and  other  heritages,  by  virtue  of  their 
heritable  infeftments,  for  the  space  of  forty  years  continually 
and  together,  following  and  ensuing  the  date  of  their  said 
infeftments,  and  that  peaceably,  without  any  lawful  interruption 
made  to  them  therein,  during  the  said  space  of  forty  years, 
that  such  persons,  their  heirs  and  successors,  shall  never  be 
troubled,  pursued,  nor  inquieted  in  the  heritable  right  and 
property  of  their  said  lands  and  heritages  foresaids,  by  his 
Majesty,  or  others,  their  superiors  and  authors,  their  heirs  and 
successors,  nor  by  any  other  person  pretending  right  to  the 


same.' 


*^  Secondly,  It  is  doubted  how  far  the  allegation  df  the  defen* 
der  is  consistent  with  the  truth ;  for,  upon  examining  the  cases 
referred  to,  some  of  them  do  appear  to  have  been  questions 
inter  hceredes.  In  particular,  the  case  of  Bruce  v.  Bruce,  in 
1770,  and  affirmed  in  the  House  of  Lords,  was  a  question 
betwixt  the  heir-of-line  and  the  heir  of  entail ;  and  others 
appear  to  be  in  the  same  situation. 

"  Thirdly y  I  cannot  discover  any  question  here  between  heirs ; 
the  only  question  is  one  betwixt  a  creditor  of  Alexander  the 
second  and  the  heir  of  entail.     And,  moreover,  that  creditor 


J 


PBBSCRIPTION  ON  DOUBLE  TITLES.  661 

has  not  attached  the  subiect  in  any  way  or  manner  known  by       lord 

Elibamk 

the  law  of  Scotland  ;  and  it  is  that  creditor,  having  no  feudal         v. 
title,  who  is  insistiDg  to  turn  the  heir  of  entail  out  of  possession,    ^^"'"^ 
who  has  enjoyed  the  lands  for  more  than  forty  years,  in  virtue       ^^^ 
of  a  legal  infeftment.     This  appears  to  be  contrary  to  all  our 
principles  of  law  regarding  heritage. 

"  Before  concluding,  it  may  be  proper  to  notice  a  pecuHarity 
which  certainly  distinguishes  this  from  ordinary  cases.  It  is 
evident  that  the  conveyance  by  Patrick  Lord  Elibank  to  Mr. 
Samuel  Mitchelson,  in  1 760,  was  a  trust  and  confidential  con- 
veyance. It  is  likely  that  it  was  inteuded  for  the  purpose  of 
creating  freehold  qualifications.  At  the  same  time,  this  is  by 
no  means  explained  by  the  parties ;  but  that  it  was  a  trust- 
conveyance  is  perfectly  evident  from  the  terms  of  the  recon- 
veyance. The  conveyance  to  Mr.  Mitchelson  is  executed  in 
April  1760.  Infeftment  is  immediately  taken.  In  a  few  weeks 
thereafter,  the  very  same  subjects  are  reconveyed  to  Patrick 
Lord  Elibank.  In  that  reconveyance,  no  price  is  specified ;  no 
term  of  entry  is  mentioned.  Particular  pains  are  taken  to 
exclude  Mr.  Mitchelson  from  drawing  one  farthing  of  rent,  and, 
of  course,  he  never  was  in  possession  for  one  hour.  Again, 
there  is  no  absolute  warrandice ;  on  the  contrary,  there  is  a 
special  clause  of  warrandice  from  fact  and  deed  allenarly. 
These  afford  indubitable  evidence  that  there  was  no  onerous 
transaction  between  the  parties,  but  a  mere  fictitious  convey- 
ance and  reconveyance  between  Patrick  Lord  Elibank  and  his 
confidential  agent.  Under  these  circumstances,  it  is  not  sur- 
prising that  when  Patrick  Lord  EUbank  executed  his  entail  in 
1776,  he  should  have  thought  that  he  had  full  and  complete 
power  to-  dispose  of  the  lands  of  Stantalane  in  question,  just  as 
completely  as  he  had  of  other  lands,  of  which  he  was  then  in 
the  actual  possession. 

"  In  cases  of  this  kind,  the  Court  have  been  accustomed  to 
view  the  right  of  the  truster  in  the  most  favourable  way.  The 
question  cannot  be  better  illustrated  than  by  the  case  of  Eose 
V.  Fraser,  26th  January  1790.  There  the  proprietor  of  an 
estate  had  conveyed  property  to  hold  base,  so  as  to  create 
freehold  qualifications,  and,  as  in  this  case,  a  reconveyance  was 
executed,  but  not  followed  by  sasine.     In  these  circumstances, 
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Lord       the  widow  of  the  granter  claimed  a  terce,  and,  of  course,  the 
r.  question  came  to  be,  what  was  the  uature  of  the  right  which 

AMFBExx.    ^^g  j^^jj  j^y  j^^  Rose,  the  husband  of  the  claimant.     Now  the 

Court  held,  particularly  the  Lord  President  Campbell,  *  that 
the  reconveyance,  though  not  completed  by  sasine,  was  sufficient 
to  transfer  the  substantial  right  in  contradistinction  to  the 
nominal  title  of  his  trustee.'  If  such  be  the  law,  then  Patrick 
Lord  Elibank,  having  unquestionably  the  substantial  right,  was 
entitled  to  make  the  entail  1 776  of  the  lands  in  question. 

"  It  is  likely  that  Mr.  Samuel  Mitchelson  viewed  it  in  this 
light,  because  he  was  one  of  the  most  esteemed  feudal  convey- 
ancers of  his  time  ;  and  it  is  not  likely  he  would  have  allowed 
his  constituents  to  make  an  entail  upon  an  imperfect  right.  It 
is  very  possible  also  that  he  might  have  been  misled  by  the 
opinion  of  the  Court,  in  a  case  decided  not  long  before  the 
transaction  in  question,  11th  March  1756,  Dalzell  v.  Dalzell, 
and  George  Henderson,  wherein  they  found  that  a  trust  could 
be  declared  after  the  death  of  the  truster,  and  that,  without  the 
form  of  a  service,  proper  titles  could  be  made  up  by  the  autho- 
rity of  the  Court,  and  so  the  right  of  the  truster  completely 
supported.  It  is  very  likely  that  such  a  judgment  might  have 
led  Mr.  Mitchelson  to  suppose  that  everything  was  done  by 
him  to  reinstate  Patrick  Lord  Elibank  in  his  property,  when  he 
granted  to  him  his  reconveyance. 

"  I  have  only  further  to  observe,  that  the  defender  has,  with 
great  talent  and  ability,  brought  forward  a  great  number  of 
cases  as  favourable  to  his  pleas.  From  the  way  and  manner  in 
which  these  are  brought  forward  and  treated,  the  argument 
deduced  from  them  is  extremely  imposing :  but  upon  due 
consideration,  it  is  apprehended  that  the  view  taken  of  those 
cases  is  somewhat  erroneous.  They  are  brought  to  bear  upon 
the  point  of  prescription.  Now,  upon  some  of  them,  it  is  per- 
fectly evident  that  the  matter  of  prescription,  however  argued 
by  counsel,  in  their  anxiety  for  their  clients,  was  plainly  not 
applicable  at  all,  or  the  fact  was,  that  in  place  of  questions  of 
prescription,  the  decision  turned  upon  pure  questions  of  succes- 
sion. In  the  case  of  the  Marquis  of  Tweeddale  v.  the  Earl  of 
Dundonald,  in  1 726,  so  much  founded  upon,  and  so  fully  illus- 
trated, it  is  humbly  thought  that  the  Court  most  properly 
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*  repelled  the  allegiance  of  prescription  pled  for  the  Marquis  of  ^^^^ 
Tweeddale/  because  in  that  case  both  titles  were  equally  good  «. 
titles  of  possession,  as  well  that  against  which  the  prescription 
was  pleaded,  viz.,  the  base  infeftment  of  1753  and  1756,  in 
favour  of  William  Lord  Cochrane,  as  the  Crown  charter  and 
infeftment  of  1680,  in  favour  of  John  Earl  of  Dundonald,  upon 
which  the  Marquis  of  Tweeddale  founded  his  title  ;  and  so  the 
actual  and  corporeal  possession  afforded  an  equal  support  to 
both  rights,  and  could  not  be  founded  on  by  either  party  to 
the  prejudice  of  the  others.  Besides,  William  Earl  of  Dun- 
donald, the  common  ancestor,  had  a  reserved  liferent,  under 
which  he,  as  proprietor,  continued  in  possession  down  to  his 
death,  in  1685,  and  in  consequence  of  deducting  his  liferent, 
the  forty  years  had  not  run  on  the  investiture  of  1680,  when 
the  rights  of  the  parties  came  under  discussion.  That  circum- 
stance alone  affords  a  complete  answer  to  the  argument  so  fully 
enforced  upon  the  part  of  the  defender  in  this  case. 

*'  Whatever  difference  of  opinion  may  be  formed  upon  the 
collateral  views  of  this  case,  there  still  remains  one,  in  which 
all  must  concur,  and  which  is  perfectly  conclusive  in  this  case, 
although  it  has  not  been  adverted  to  by  either  of  the  parties. 

^^  Samuel  Mitchelson,  out  of  whose  person  or  his  heirs  the 
base  fee  of  the  lands  of  Stantalane  and  others  has  never  yet 
been  taken,  died  upon  14th  June  1788.  The  sale  of  these 
lands  by  Alexander  (2)  Lord  Elibank  to  the  defender  was 
not  made  till  1829,  and  the  action  of  reduction  was  not 
brought  till  1830.  Of  course,  more  than  forty  years  have 
elapsed  since  Mr.  Samuel  Mitchelson's  death,  and  during  all 
that  period,  these  lands  have  been  openly,  publicly,  and  exclu- 
sively possessed  by  the  proper  superior,  upon  a  title  flowing 
from  the  Crown,  the  proper  authority.  Under  these  circum- 
stances, I  humbly  maintain  that  the  base  feudal  right,  formerly 
in  the  person  of  Mr.  Samuel  Mitchelson,  is  now  sopite,  extin- 
guished, and  annihilated,  and  can  be  revived  by  no  human 
being.  It  no  longer  exists  in  rerum  natura.  I  am  therefore  of 
opinion  that  the  action  of  reduction  is  well  founded.^' 

LoBD  Gillies. — "  I  agree  very  much  in  the  views  which 
have  been  expressed,  and  I  do  not  consider  this  a  case  to  be 
attended  with  serious  difficulty.     The  only  puzzle  arises  from 
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ixmD       the  ingenuity  and  learning  with  which  the  defence  has  been 

f,^^     pleaded,  and  attempted  to  be  supported  by  some  doctrines  in 

Oampbell.    ^jjg  j^^  ^£  prescription  of  a  very  extraordinary  nature ;  doc- 

1888.  trines  which  are  not  merely  new,  but  startling  and  inconsistent 
with  the  known  operation  of  the  Statute  1617,  c.  12.  Such, 
for  example,  is  the  plea  that  prescription  has  no  place  in  ques- 
tions inter  hcBredes,  except  in  the  solitary  and  limited  instance 
stated  by  the  defenders.  In  order  to  test  this  principle,  look 
to  some  of  its  consequences.  The  defenders  admit  that  pre- 
scription had  inin  upon  the  entail,  in  any  question  with  a  third 
party,  and  that  a  creditor,  attempting  to  adjudge  the  dominium 
utile  of  Stantalane,  would  be  effectually  barred  by  the  entail. 
Upon  what  ground  could  the  creditor  be  so  barred  ?  Upon  no 
other  ground  than  this,  that  consolidation  of  the  property  and 
superiority  had  taken  place,  and  that  thus  the  dominium  utile 
was  effectually  covered  by  the  entail.  There  is  no  other  ground 
on  which  the  creditor  could  be  defeated.  Is  it  possible,  then, 
to  maintain,  that,  at  the  same  moment,  the  same  estates  can  be 
consolidated  and  non-consolidated  ?  They  must  be  consolidated, 
or  the  creditor  is  not  barred  from  attaching  the  dominium  utile : 
and  if  they  be  consolidated,  the  heir  of  entail  is  as  effectually 
fettered  quoad  the  whole,  as  if  consolidation  had  taken  place  in 
the  person  of  the  entailer,  before  executing  the  entail.  But  if 
he  be  effectually  fettered  as  to  the  whole,  how  can  he  recur  to 
any  fee-simple  right  of  a  part  ?  Or  suppose  that  there  hnd 
been  no  entail  in  the  present  case,  and  that,  as  soon  as  forty 
years  had  run  on  the  charter  and  sasine,  the  heir  in  possession 
had  sold  the  barony,  and  granted  a  procuratory  of  resignation, 
under  which  the  purchaser  expede  a  charter,  and  was  infeft. 
If  the  purchaser's  right  to  the  dominium  utile  of  Stantalane 
were  instantly  thereafter  challenged  by  any  third  party,  it  is 
not  disputed  that  he  might  defend  on  his  charter,  and  that  of 
his  author,  as  containing  both  the  property  and  superiority  of 
Stantalane.  But  on  what  principle  is  it  that  he  could  do  so, 
except  that  consolidation  of  the  dominium  utile  with  the  domi- 
nium directum  had  taken  place  in  the  person  of  the  heir,  his 
author  ?  It  must  be  admitted,  if  the  purchaser's  title  be  good, 
that  consolidation  had  taken  place,  although  there  was  no 
resignation  ad  remmientiam^  for  otherwise  the  purchaser's  title 
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would  be  defective.     But  if  it  has  taken  place,  in  virtue  of  the       ^^»^ 
heir's  possession,  so  that  a  purchaser  from  the  heir  can  found         t, 
upon  it,  how  can  it  be  denied  that  it  had  taken  place,  supposing      ^""""^ 
the  heir's  possession  to  have  continued,  without  any  sale  ?     If       ^®^- 
the  heir's  possession  operated  consolidation  at  all,  it  could  not 
do  so  the  less  because  the  heir  himself  (and  not  any  disponee) 
was  to  found  upon  it.     Yet  the  doctrine  of  prescription  having 
no  place  inter  hceredeSy  would  lead  to  this  inconsistency,  that  the 
very  same  possession  which  would  be  effectual  in  favour  of  an  heir's 
disponee,  would  not  be  effectual  in  favour  of  the  heir  himself 

"  The  incongruous  and  dangerous  consequences  which  would 
result  from  this  doctrine  are  apparent,  and  the  defender's 
reasoning  is  founded  on  an  erroneous  apprehension  of  some  of 
the  leading  cases  in  which  questions  have  arisen  as  to  the  effect 
of  possession  by  a  series  of  heirs  having  a  double  set  of  titles  in 
them,  in  which  case  the  defenders  maintain,  that,  with  one  very 
limited  exception,  the  heirs  cannot  plead  prescription  on  either 
title,  or,  as  it  is  said,  on  the  one  title  against  the  other.  I  have 
repeatedly  had  occasion  to  express  regret  at  the  tenor  of  some 
of  these  decisions,  in  pronouncing  which,  it  humbly  appears  to 
me  that  the  Judges,  however  distinguished,  would  have  acted 
more  safely  had  they  followed  the  doctrine  of  such  lawyers  as 
Stair,  or  Craig,  in  place  of  adopting  new  views  of  their  own. 
But  the  doctrine  of  these  cases  should  not  be  extended ;  and, 
although  they  seem  to  lend  some  countenance  to  the  pleas  of 
the  defenders,  as  well  as  to  part  of  the  views  expressed  in  the 
Lord  Ordinary's  note,  I  think  they  only  do  so  in  appearance, 
and  not  in  reality.  For  the  doctrine  does  not  truly  go  farther 
than  this,  that  where  a  party,  having  full  power  over  his  estate, 
dispones  it,  or  binds  himself  in  a  marriage-contract  to  provide 
it,  in  favour  of  a  certain  series  of  heirs,  leaving  each  heir  full 
power  to  alter  at  pleasure,  and  where  these  heirs,  being  also 
heirs  under  the  old  investiture,  make  up  titles,  under  the  old 
inrestiture,  for  forty  years  together,  they  are  still  held  not  to 
have  effectually  repudiated  and  extinguished  the  express  des* 
tination.  Their  power  to  alter  was  unquestioned;  but  the 
Court  held  that  the  steps  which  they  took  did  not  prove  their 
intention  to  alter,  and  were  not  an  effectual  exercise  of  their 
power  to  alter. 
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LoED  "  Thus,  for  example,  from  the  case  of  Smith  and  Bogle  no 

«.         farther  doctrine  is  deducible  than  this,  that  where  a  disposition 

Campbkll.    ^£  ^^^  estate  is  executed,  by  a  party  having  full  power,  destining 

1888.  it  in  full  property  to  a  certain  series  of  heirs ;  and  where  the 
heirs  under  this  destination  are  also  heirs -of-line,  and  serve  in 
that  character,  they  do  not  thereby  alter  the  destination  under 
the  deed.  Each  service  placed  the  heir  in  the  room  of  his 
predecessor,  and  thus  in  the  room  of  the  party  who  granted  the 
deed  of  destination ;  and  if  the  heirs  die  without  taking  any  step 
for  altering  that  destination,  the  deed  will  regulate  their  succes- 
sion, so  soon  as  the  heir-of-line  comes  to  be  not  also  the  heir  of 
destination,  precisely  as  it  would  have  regulated  the  succession 
of  the  granter,  in  case  his  heir-of-line  had  not  also  been  his 
heir  of  destination.  The  case  of  Durham  is  of  a  similar  nature, 
and  the  argument  which  was  successful  in  that  case  was,  in  so 
many  words,  that  '  a  service  as  heir  is  not  a  regular  mode  of 
altering  the  settlements  of  an  estate.'  The  case  of  Zuille,  4th 
March  1813,  is  of  the  same  import.  That  is  the  whole  length 
of  these  decisions ;  and  they  are  not  in  point  to  the  present 
case,  for  in  them  there  was  no  question  as  to  the  power  of  the 
heirs  possessing,  to  have  altered  the  destination,  had  they 
chosen  to  do  so,  either  before  or  after  their  possession  had 
endured  for  the  iuU  period  of  prescription.  It  was  merely 
found  that  service  as  heir-of-liue  to  the  granter  of  a  disposition, 
or  to  his  heirs,  is  not  a  competent  mode  of  altering  the 
destination  contained  in  that  disposition.  Properly  speaking 
it  was  a  qucestio  voluntatis^  which  arose  as  to  the  succession  of 
the  party  who  last  held  in  himself  the  double  character  of  heir 
under  the  destination,  and  heir  whatsoever.  And  the  question 
was,  whether  the  power  of  altering  the  destination,  which  was 
undoubtedly  possessed  by  the  heirs,  had  been  competently  exer- 
cised by  them.  It  was  found  that  there  had  been  no  competent 
exercise  of  the  power. 

"  In  these  decisions  no  question  of  prescription  was  properly 
involved;  and  in  the  case  of  Bald,  which  has  been  much 
insisted  on,  no  course  of  prescription  had  run.  I  am  reported 
to  have  expressed  this  opinion  in  deciding  a  former  case  some 
years  ago.  At  this  distance  of  time,  I  have  no  recollection  of 
what  then  passed  on  the  Bench,  but  I  am  satisfied  that  snch  an 
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opinion  is  well-founded.     I  shall  now  advert  to  the  details  of     ^^^^ 
the  case  of  Bald  a  little  more  minutely,  in  consequence  of  the    ^  ^ 
defenders  having  pressed  strongly  on  the  Court,  that  prescrip- 
tion had  ran.      Archibald  Buchanan,  a  vassal  infeft   in  the       ^®^ 
lands  of  Cameron,  purchased  the  superiority  of  these  lands,  and 
took  a  Crown  charter,  conveying  them  to  him  in  Uferent,  and 
to  his  son,  William,  in  fee,  but  reserving  power  to  himself  to 
alter  and  dispone  at  pleasure.     Infeftment  followed  in  1705. 
In  1 730,  in  William  s  contract  of  marriage,  his  father,  Archibald, 
disponed  to  him  absolutely  the  dominium  utile  of  the  same 
lands,  and  William  was  infeft  under  this  disposition,  so  that  he 
possessed  two  rights  affecting  the  lands.     He  was  fiar  of  the 
superiority,  or  dominium  directum,  in  virtue  of  the  Crown  char- 
ter under  which  his  father  was  liferenter,  with  a  power  to  alter 
at  pleasure ;  he  was  also  fiar  of  the  dominium  utile  in  virtue  of 
an  absolute  and  onerous  conveyance  in  the  marriage-contract. 
He  predeceased  his  father,  and  his  heir  made  up  titles  to  him 
by  special  service,  and  by  infeftment  on  a  precept  from  Chan- 
cery.    Subsequent  heirs  did  the  same.     One  of  these  heirs 
executed  a  deed,  which  was  challenged  by  the  heir-at-law  of 
William,  as  inept  to  carry  the  dominium  utile,  in  respect  that  it 
was  still  in  hcereditcUe  jacenti  of  William,  having  never  been 
consolidated  with  the  superiority,  and  titles  having  been  made 
up  to  the  superiority  alone.     Thus  one  main  question  raised, 
and  in  troth  it  was  the  only  one  requiring  to  be  decided,  was, 
whether  consolidation  operated  ipso  jure.    On  this  point  the 
opinions  of  the  Court  were  delivered.     Prescription  was  also 
pleaded,  but  there  was  no  ground  for  it.     Archibald  Buchanan, 
the  liferenter,  lived  till  1 760,  having  survived  his  son  William. 
The  action  was  raised  within  twenty-five  years  after  the  death 
of  Archibald.    If  possession  by  the  liferenter  could  be  reckoned 
the  possession  of  the  fiar,  (and  I  hold  that  it  cannot  in  the  case 
of  a  liferent  by  reservation,)  then  forty  years'  possession  had 
taken  place.    But  under  what  title  ?  Under  the  Crown  charter, 
not  under  the  marriage-contract.     In  order  to  found  prescrip- 
tion, therefore,  the  possession  of  the  son  and  his  heirs  must 
have  been  ascribe4  to  the  defeasible  in  place  of  the  absolute 
title  ;    to  the  title  which  was  revocable  at  the  pleasure  of 
Archibald  Buchanan  while  he  lived,  and  not  to  the  title  which 
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Lord       was  absolute  and  irrevocable  from  the  first.     But  possession  on 

c.         the  former  title  must  have  been  of  necessity  precarious ;  and 

^^^^^^    possession,  obtained  or  held,  viy  clam,  autprecario,  cannot  found 

1888.       prescription.     After  deducting  the  period  during  which  the 

possession,  if  ascribed  to  the  charter,  must  have  been  precarious, 

there  did  not  remain  a  course  of  possession  at  all  approaching 

to  the  terra  of  the  long  prescription. 

"  I  therefore  consider  that  the  case  of  Bald  is  not  an  autho- 
rity against  the  doctrine  that  consolidation  is  effected,  v?here  a 
course  of  prescription  has  run  upon  titles  containing  the  lands, 
out  and  out,  tanqtiam  optimum  maximum,  while  a  prior  subal- 
tern right  has  remained  entirely  neglected.  And  I  know  of  no 
decision  against  that  doctrine.  It  is  true  that  the  useful  and 
important  law  of  prescription  has  been  occasionally  much 
endangered  by  the  ingenuity  and  subtlety  of  some  compara- 
tively modem  lawyers.  Among  the  opinions  delivered  at 
deciding  the  case  of  Bald,  I  have  always  inclined  to  hold  that 
of  Lord  Eskgrove,  who  differed  from  Lord  Braxfield  and  the 
other  Judges,  as  containing  the  sound  view  of  the  law  of  Scot- 
land. Lord  Braxfield  did  not  hesitate  to  impugn  the  doctrines 
of  Stair ;  but  I  apprehend  the  truth  to  be,  that  there  has  been 
a  tendency  among  our  later  lawyers  to  too  much  metaphysical 
refinement  and  speculation  in  their  views.  They  were  too 
much  addicted  to  the  discovering,  or  the  invention,  of  what 
they  called  the  true  principles  of  the  feudal  law,  and,  as  corol- 
laries from  these  principles,  they  deduced  doctrines  in  practice 
quite  at  variance  with  Craig,  and  in  opposition  to  Stair,  the 
authors  to  whom  Lord  Eskgrove  appeals,  and  who  probably 
understood  the  principles  of  the  feudal  law  fully  as  well  as  any 
of  our  more  immediate  predecessors. 

"  I  have  been  led  into  these  observations  by  the  turn  which 
part  of  the  defender's  pleadings  took ;  and  now  I  would  point 
out,  shortly,  the  circumstances  in  the  present  case  which  appear 
to  be  decisive  in  favour  of  the  pursuer. 

''  Lord  Patrick  conveyed  the  dominium  utile  of  Stantalane  to 
Mr.  Mitchelson,  who,  in  one  month,  reconveyed  it  to  his  Lord- 
ship. Had  there  been  no  reconveyance  at  aU,  it  is  indisputable 
that  prescription  must  have  run  upon  the  entail  title.  This  is 
clear,  and  it  is  undisputed,  because  then  the  possession  of  the 
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heira  of  entail  could  be  ascribed  to  no  other  title.  It  would  be 
strange  if  the  mere  existence  of  that  recoiivejance  should  hare 
the  effect  of  destroying  the  basis  of  any  prescription,  and 
thereby  defeating  the  intention  of  the  party  in  whose  favour  it 
was  granted  ;  and  it  seems  altogether  impossible  to  allow  this 
effect  to  it,  if  the  Court  are  satisfied  that  it  was  the  intention 
of  the  entailer,  and  of  every  heir  of  entail  for  forty  years  after 
the  infeftment  of  Lord  George,  that  possession  should  be  upon 
the  entail  only,  and  if,  de  facto,  their  possession  is  imputable  to 
that  title  exclusively.  The  intention  of  the  entailer  appears  to 
be  clear  ;  his  procuratory  is  free  from  all  ambiguity,  and  con- 
veys the  lands  out  and  out ;  he  binds  his  heirs  to  resign  the 
whole  lands,  and  every  riglit  or  title  to  them,  and  to  possess 
uader  the  entail  alone,  and  to  use  every  other  title  they  have, 
or  may  acquire,  as  mere  collateral  rights  to  strengthen  their 
possession  under  the  entail.  In  precise  conformity  with  these 
injunctions,  Lord  George,  and  the  other  heirs  of  entail,  make 
up  titles,  and  enter  into  possession.  It  has  been  said,  that 
each  service  took  up  the  personal  right  under  Mitchelson's 
reconveyance  :  even  if  it  did,  it  does  not  follow  that  the  posses- 
sion of  the  heirs  of  entail  is  thereby  thrown  loose,  and  rendered 
applicable  to  either  tlie  feudal  or  the  personal  title,  according 
to  the  pleasure  of  each,  though  undeclared  till  after  prescription 
had  ran.  For,  even  if  the  heirs  took  up  the  title,  the  very 
service  under  the  deed  1776  (which  is  said  to  have  carried  it 
to  them)  laid  them  under  an  express  obhgation  to  use  it,  not 
as  an  independent  title  of  possession,  but  solely  and  exclusively 
as  a  means  of  fortifying  their  possession  under  the  entail.  The 
intention  of  the  entailer  being  clear  that  the  property  and 
superiority  of  the  whole  lands  should  be  so  possessed,  and  the 
procuratory  of  entail  being  conceived  in  terms  suflaciently  ample 
to  express  his  enixa  voluntas,  the  heirs  who  took  the  rest  of  the 
estate  were  bound  to  give  elfect  to  that  intention,  and  to  com- 
ply with  that  express  injunction.  This  is  clear,  and  it  is  not  a 
question  of  feudal  law  at  all,  but  merely  an  application  of  the 
familiar  doctrine  of  approbate  and  reprobate.  Had  the  heirs 
not  posBesaed  exclusively  upon  the  entail^ — had  Lord  George, 
for  example,  indicated  an  intention  to  avail  himself  of  his  right 
to  the  dominium  ui^  in  fee-simple,  he  might  hare  been  com- 
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pelled,  by  an  action  at  the  instance  of  the  next  heir,  to  fulfil 
the  obligation,  which  was  clearly  incumbent  on  him,  and  to 
bring  it  under  the  fetters  of  the  entail.  This  I  conceive  to  be 
decisive  of  the  present  question ;  and  this  view  has  always 
appeared  to  me  to  be  the  shortest,  and,  at  the  same  time,  the 
strongest  which  can  be  taken  of  the  case. 

"  But  to  proceed  to  another  point,  I  think  that  in  conse- 
quence of  the  service  of  Lord  George,  as  heir  of  entail  under 
the  deed  1 776,  and  of  the  services  of  succeeding  heirs  under 
the  same  deed,  coupled  with  their  possession  for  forty  years, 
the  lands  of  Stantalane,  both  property  and  superiority,  are  now 
within  the  entail.  Against  this  view  it  is  pleaded,  that  there 
are  no  termini  hdbiles  for  prescription,  in  questions  inter  hcBredes^ 
except  in  the  special  case  where  it  runs  on  an  unlimited  and 
feudalized  title  against  a  latent  and  limited  personal  title.  I 
demur  to  the  doctrine  in  itself,  and  have  already  in  part 
disposed  of  this  branch  of  the  defender's  argument.  I  also 
doubt  its  application  to  the  present  case,  when  the  two  titles 
are  contrasted,  on  the  one  of  which,  it  is  said,  no  prescription 
could  run  against  the  other.  The  one  title  gave  a  right  to  the 
whole  lands,  property  and  superiority,  tanquam  optimum  maxi- 
mum ;  the  other  was  a  subaltern  right  to  a  part,  a  mere  burden 
upon  the  whole.  But  this  is  not  all ;  the  first  title,  being  duly 
feudalized  by  charter  and  sasine,  was  a  title  on  which  prescrip- 
tion could  run,  and  which  would,  by  prescription,  be  rendered 
unchallengeable.  The  other  title  could  never  found  prescription, 
for  no  party  was  ever  infeft  under  the  reconveyance  of  Mitchelson. 
It  seems  to  me,  therefore,  to  be  impossible  for  the  Court  to 
ascribe  the  possession  which  has  taken  place  to  this  last  title, 
which  never  could  be  fortified  by  prescription,  in  place  of 
ascribing  it  to  the  former,  which  would  thereby  be  rendered 
valid  and  unimpeachable. 

^'  There  is  just  one  other  point  to  which  I  shall  advert  The 
argument  that  the  possession  of  the  heirs  should  be  ascribed  to 
their  right  under  the  reconveyance  by  Mitchelson,  rests  mainly 
upon  the  assumption  that  the  service  of  each  successive  heir  of 
entail,  £U3  heir  of  tailzie  and  provision  under  the  procuratory 
1776,  carried  the  personal  right  under  another  deed,  the  recon- 
veyance of  Mitchelson.     I  do  not  hold  that  the  service  could 
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have  saoh  effect  The  Borrice  under  the  procuratory  1776 
would  carry  what  was  contained  in  that  deed,  but  it  would 
cany  nothing  else  ;  and  this  precise  point  vras  decided  in  the 
case  of  Spalding.  On  thia  subject  I  concur  with  Lord  Balgray, 
as  I  do  generally  in  what  fell  from  his  Lordship. 

"  The  heirs  of  Lord  Patrick  were  bound  to  make  up  titles 
under  the  entail  to  the  whole  lands  out  and  out,  and  having 
done  so,  they  were  bound  to  possess  on  the  entail.  They  did 
make  up  a  feudal  title,  in  terms  of  their  obligation ;  and  it 
would  now  be  equally  contrary  to  law  and  justice  to  hold  that 
their  consequent  possession  can  be  ascribed  to  any  other  titl^ 
than  their  charter  and  saaine,  the  only  one  upon  which  pre- 
scription coold  run." 

LoBD  Pbbsidbht  Hope. — "  I  concur  generally  in  the  yiews 
which  have  been  expressed,  and  in  the  conclusions  at  which 
your  Lordships  have  arrived.  But  there  is  a  separate  ground, 
which  baa  not  yet  been  noticed  at  the  bar  or  ou  the  bench, 
which  would  appear  to  me  to  be  sufficient  of  itself  to  support 
the  reduction,  even  if  the  long  prescription,  after  deducting 
minorities  aa  required  by  1617,  c.  12,  had  not  been  applicable 
to  this  case.  I  allude  to  the  effect  of  the  previous  Statute  1594, 
c  218,  upon  which  it  is  often  useful  to  found,  when  the  inter- 
ruption of  minority  would  prevent  the  other  Statute  from 
applying.  The  preamble  of  the  Statute  1594  sets  forth  that 
sundry  of  the  lieges  have  bruicked  their  lantls  by  virtue  of  the 
infeftments  of  themselves  and  their  predecessors  for  forty  years 
together,  '  notwithstanding  whereof,  the  said  infeftments  are 
aundiy  times  drawn  in  question  for  want  of  procuratories  of 
resignatioQ,  instruments  of  resignation,  precepts  of  clare  constat, 
or  other  precepts  of  sasine  which  are  not  extant.'  The  Statute 
declares,  '  That  nane  of  his  Hieness'  lieges  may  be  compelled, 
after  the  space  of  forty  years,  to  produce  procuratories  or 
instruments  of  resignation,  precepts  of  clare  constat,  or  other 
precepts  of  sasine  of  lands,  &c.,  whereof  the  present  heritable 
poBsesaors  and  their  predecessors,  kc,  are  and  were  in  posses- 
sioD  by  the  space  of  forty  years  together,  and  that  the  wanting, 
and  iu'laik  thereof,  nor  nane  of  them,  sail  be  na  cause  of  reduc- 
tion of  the  infeftments  granted  to  the  proprietors  or  their 
predeoenofB,  kx.,  of  the  lands  whereof  the  charter  (making 
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LoBD       mention  of  the  resignation)  and  the  instrument  of  sasine  (making 

V.         mention  of  the  precept  of  sasine,  by  virtue  whereof  the  sasine 

Campbkll.    ^^  given)  are  extant/     The  Act  is  expressly  extended  *  to  all 

1838.       procuratories  and  instruments  of  resignation,  &c.,  the  wanting 

whereof,  nor  nane  of  them,  sail  be  na  cause  of  reduction  or 

quarrel  whatsomever  after  the  space  of  forty  years ;   where 

infeftment  has  taken  effect  by  possession,  by  the  said  space  of 

forty  years,  in  manner  above  rehearsed,  and  where  the  charters 

and  instruments  of  sasine  are  extant  as  said  is.' 

"  Both  Erskine  and  Stair  treat  of  this  Act  as  remaining  in 
^brce,  and  available  to  the  lieges.  There  was  occasion  to  con- 
sider this  very  maturely  in  disposing  of  the  great  Annandale 
cause  in  1739,  between  the  Marquis  of  Annandale  and  John 
Lord  Hope.  The  first  counsel  of  their  time,  Mr.  Charles  Erskine 
of  Tinwald,  and  Mr.  Kobert  Dundas  of  Amiston,  pleaded  the 
cause,  and  the  Statute  was  then  founded  on  without  any  objec- 
tion to  its  validity.  It  was  indeed  held  not  to  be  applicable  to 
that  case,  as  the  full  term  of  forty  years  had  not  run,  and  also, 
as  the  deed  awanting  was  a  disposition,  and  that  is  not  one  of 
the  deeds  specified  in  the  Statute;  but  the  validity  of  the 
Statute  was  never  impeached. 

^'  Assuming,  therefore,  that  the  Statute  remains  in  full  force, 
I  think  it  is  available  to  the  pursuer.  Lord  Elibank,  in  obviating 
the  defender's  plea,  that  the  dominium  utile  of  Stantalane  was 
never  resigned  after  Mitchelson's  reconveyance,  and,  therefore, 
was  never  consolidated  with  the  dominium  directum.  For  the 
full  term  of  forty  years  had  run  before  the  accession  of  the 
last  Lord  Elibank,  whether  it  be  computed  from  the  time  when 
the  reconveyance  was  executed,  or  from  the  time  when  Greorge 
Lord  Elibank,  as  heir  of  entail,  expede  a  charter  of  resignation, 
containing  ex  fdcie  the  lands  of  Stantalane,  out  and  out,  ta»' 
quam  optimum  maximum.  When,  therefore,  it  is  objected  that 
no  resignation  was  ever  made  under  the  procuratory  in  Mit- 
chelson's  reconveyance,  the  pursuer  may  plead  the  Statute,  and 
maintain  that  the  want  of  the  instrument  of  resignation  is  not 
to  be  made  a  ground  of  reduction  or  quarrel  against  him.  The 
charters  and  infeflments  produced  by  the  Lords  EUbank,  con- 
tain the  actual  lands  of  Stantalane ;  for  there  is  no  such  thing 
in  feudal  law  as  infeftment  in  the  superiority  without  the  lands, 
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the  superiority  being  in  law  the  dominium  directum  et  eminem  i^>i> 
of  the  lands  themselves.  Standing  on  their  charters  and  infeft-  r. 
ments,  therefore,  the  Lords  Elibank  are  not  liable  to  challenge, 
although  they  fail  to  produce  any  instrument  of  resignation 
under  Mitchelson's  procuratory.  One  cause  assigned  in  the 
preamble  of  the  Statute  for  the  disappearance  of  such  a  writ  is 
the  lapse  of  time  ;  another  is,  that  the  writ  may  have  been  lost 
or  destroyed  as  being  no  longer  of  any  use.  Considering  the 
words  of  the  Statute,  therefore,  the  Court  cannot  now  presume, 
at  this  distance  of  time  from  the  non-appearance  of  an  instru- 
ment of  resignation,  that  there  never  was  resignation  made  ; 
they  can  only  hold  that  though  made,  the  writ  has  disappeared, 
but  that  the  pursuer  is  no  longer  open  to  challenge  from  its 
non-appearance.  For,  supposing  resignation  to  have  been 
made,  Lord  Elibank  was  under  no  obligation  to  record  it.  If 
he  chose  to  run  the  risk  of  Mitchelson's  good  faith  and  respon- 
sibility, as  guaranteeing  him  against  creditors  or  purchasers, 
his  Lordship  might  have  burnt  the  instrument  of  resignation 
the  day  after  it  was  executed,  and  taken  his  stand  exclusively 
upon  his  infeftment  in  the  lands.  And,  indeed,  that  very 
infeftment  is  precisely  the  thing  on  which  he  must  still  have 
taken  his  stand,  even  if  a  resignation  ad  remanentiam  had  been 
executed.  For  no  new  infeftment  could  have  followed  on  the 
resignation ;  his  Lordship  as  superior,  and,  in  feudal  law,  true 
proprietor,  was  already  invested  in  the  lands  by  infeftment  under 
the  Crown  charter ;  and  the  resignation  of  the  feu-right  could 
hare  operated  no  new  infeftment  in  his  favour,  but  would  merely 
have  discharged  a  burden  previously  existing  on  his  infeftment. 

"  Upon  this  separate  ground,  therefore,  I  am  of  opinion  that 
the  defenders  cannot  effectually  plead  that  there  was  no  resig- 
nation executed  under  Mitchelson's  procuratory.  And  as  such 
resignation  would  at  once  have  destroyed  the  groundwork  of 
the  defenders'  argument  as  to  Stantalane,  I  think  the  pursuer 
entitled  to  prevail,  by  aid  of  the  Statute  1594,  c.  218.  But 
there  are  other  grounds  for  supporting  this  conclusion,  and  I 
shall  shortly  notice  them,  though  I  have  been  in  some  degree 
anticipated  by  the  opinions  already  delivered. 

"  And,  first,  I  consider  that  the  defenders'  own  title  rests  on 
the  infeftment  of  their  author,  the  late  Lord  Elibank.    In  so  far. 
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Lord       therefore,  as  the  defenders  could  succeed  in  proving  that  a 

l^^^     subject  was  not  covered  by  that  infeftment^  they  would  just  be 

Camfbkll.    demonstrating  that  they  themselves  were  without  a  title  to  it 

1888.  This  seems  clearly  to  arise  from  the  fact,  that  the  late  Lord 
executed  the  trust-disposition  and  minute  of  sale  to  the  defen- 
ders, expressly  in  his  character  of  feudal  proprietor,  infeft  in 
the  barony  of  Ballencrieff,  which  contained,  inter  cUia^  Stanta- 
lane.  But  his  Lordship  had  no  infeftment  except  as  heir  of 
entail.  If,  therefore,  the  defenders  could  shew  that  Stantalane 
was  not  within  the  entail,  they  would  at  the  same  time  prove 
that  their  own  conveyance  to  it  was  inept,  as  flowing  a  nan 
habente.  If  the  dominium  utile  of  the  lands  of  Stantalane  be 
not  within  the  entail,  it  never  was  taken  up  by  the  late  Lord 
Elibank,  and  he  never  was  in  condition  to  dispone  it.  It  must 
now  be  lying  in  hmreditate  jdcente  of  the  entailer.  Lord  Patrick. 
However  good  the  plea  of  the  defenders  might  be,  if  stated  by 
the  heir-of-line  of  Lord  Patrick,  it  cannot  be  urged  by  the 
defenders  without  destroying  their  own  tide. 

''  But,  second,  though  neither  Mitchelson  nor  his  heirs  had 
ever  executed  a  reconveyance  of  the  dominium  utile  to  Lord 
Patrick,  but  had  allowed  the  Lords  EUbank  to  continue  in 
possession  for  forty  years,  as  they  undoubtedly  did,  that  would 
have  fully  vested  the  dominium  utile  in  them  by  the  positive 
prescription,  while  Mitchelson  and  his  heirs  would  have  lost  all 
right  by  the  negative  prescription.  This  is  a  clear  proposition 
in  law,  and  it  is  sanctioned  by  several  decisions.  Thus,  in  the 
recent  case  of  Ayton,  it  was  found  that  a  superior  may,  by 
exclusive  possession,  prescribe  a  right  to  the  property  of  lands, 
notwithstanding  a  grant  of  them  to  a  vassal  That  doctrine  is 
expressly  laid  down  by  Lord  Cringletie,  with  the  assent  of  the 
other  Judges.  But  that  comes  to  be  the  very  case  in  which 
the  Lords  Elibank  would  have  stood  had  there  been  no  recon- 
veyance  by  Mitchelson. 

''  Again,  in  the  case  of  Grieve,  the  Court  found  that  a 
superior's  infeftment  in  the  lands,  followed  by  forty  years' 
possession,  was  sufficient  (although  there  had  previously  been  a 
subaltern  infeftment)  to  entitle  the  superior  to  grant  to  a  pur- 
chaser a  good  title  to  both  property  and  superiority.  There  is 
another  case  of  Waddell,  involving  doctrine  of  a  similar  import 
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"  There  are  two  other  cases  which  deserve  attention  in  refer-       lord 
ence  to  this  branch  of  the  discussion ;  I  mean  those  of  Bruce,         v. 
Dec  6,  1770,  and  Middleton,  Dec.  22,  1774.     In  the  first  of    ^^""^"^ 
these,  which  was  affirmed  on  appeal,  the  Court  found  that  Sir       ^^^• 
Thomas  Bruce  was  infeft  in  the  lands  in  virtue  of  the  precept 
of  clare  constcU ;  and  as  he  and  his  successors  had  possessed 
them  absolutely  for  forty  years,  without  acknowledging  the 
right  of  the  vassal,  the  fiiU  property  was  thereby  vested  in  their 
persons,  and  the  dominium  tUile  effectually  consolidated  with 
the  superiority.     And  I  may  observe,  in  reference  to  another 
part  of  the  present  discussion,  that  the  case  of  Bruce  was  a 
question  among  heirs. 

"  In  the  second  case,  Middleton's,  the  Court  found,  in  a 
question  with  a  third  party,  '  that  the  right  of  the  superior  is 
a  right  to  the  lands  ex  facie,  simple  and  absolute  ;  and  as  the 
right  of  the  vassal  is  no  more  than  a  burden  on  the  dominium 
directtmiy  so,  when  the  superior,  in  virtue  of  his  infeftment  in 
the  lands,  has  had  full  possession  of  the  dominium  utile  for  forty 
years,  without  challenge  or  interruption,  the  vassal's  right  is 
thereby  totally  extinguished,  and  the  superior's  right  effectually 
disburdened  of  it.  His  possession  of  the  dominium  tUik  for 
forty  years  is  as  effectual  for  extinguishing  the  right  of  the 
vas^,  as  a  resignation  made  by  the  vassal/  In  this  case,  I 
may  notice  that  Lord  Braxfield  and  Mr.  Lockhart  were  of 
counsel  for  the  parties. 

**  Looking  to  these  decisions,  I  hold  it  to  be  clear,  both  on 
principle  and  authority,  that  Lord  Elibank,  the  superior,  by  an 
exclusive  possession  of  forty  years,  would  have  effectually 
worked  off  the  prior  grant  of  the  feu-right  to  Mitchelson,  sup- 
posing that  Mitchelson  had  never  granted  a  reconveyance  of 
his  base  right.  And  it  would  be  a  very  singular  and  anomalous 
result  if  the  right  of  Lord  Elibank  was  to  be  made  worse  than 
it  was  before,  by  the  mere  circumstance  of  Mitchelson's  execut- 
ing a  deed  in  his  favour  for  the  purpose  of  making  it  better. 
But  I  do  not  think  that  such  a  result  is  produced ;  and  I 
conceive  that  the  entail  now  comprehends  the  dominium  utile 
of  Stantalane,  just  as  much  as  if  Mitchelson  had  never  executed 
his  reconveyance. 

*•  It  is  clear  that  the  late  Lord  Elibank,  but  for  the  fetters  of 
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Lord       the  entail,  could  have  given  a  good  title  to  Stantalane,  both 

Elibamk  .  ,  .      .^         X  1  •  V 

V.  property  and  supenonty,  to  a  purchaser,  even  supposing  his 
Campbkll.  LQpjgiijp'g  titles  to  have  been  precisely  on  the  same  footing  as 
1833-  that  on  which  they  were  when  he  sold  to  the  defenders.  This 
is  evident  from  the  cases  above  quoted,  and  it  is  admitted,  and 
even  contended  for  by  the  defenders  themselves,  who  maintain 
(as  they  must  maintain)  that  their  author,  the  late  Lord,  gave 
them  a  good  title  by  his  disposition  in  their  favour.  But  if  the 
late  Lord's  titles  were  such  as  to  enable  him  to  give  a  good 
conveyance  to  a  purchaser,  they  must  have  been  such  as  to  vest 
the  whole  subject  in  himself.  He  could  not  convey  to  a  pur- 
chaser what  was  not  previously  in  himself.  But  so  soon  as  this 
is  kept  in  view,  together  with  the  fact  that  he  had  made  up  no 
titles  except  as  heir  of  entail,  the  only  remaining  question  comes 
to  be,  not  whether  he  was  invested  in  the  property  as  well  as 
the  superiority,  (for  that  is  implied,  if  his  conveyance  would 
have  carried  both  to  a  purchaser,)  but  simply  whether  the 
fetters  of  the  entail  were  good  to  defeat  a  sale.  And  this  point 
of  the  case  has  been  previously  disposed  of. 

"  It  has  been  pleaded,  however,  that  there  is  no  room  for 
prescriptive  possession  in  this  case,  Firsts  Because  there  are  no 
termini  habiles  for  prescription  inter  hceredes^  except  in  one 
special  and  limited  class  of  cases  instanced  by  the  defenders ; 
and,  second^  Because  the  Court  cannot  presume  possession  to 
have  run  on  the  tailzied  title  as  against  the  unlimited  title. 

''  In  regard  to  the  first  plea,  I  think  it  erroneous  in  itself 
and  opposed  to  authority.  The  defenders  admit  that  there  is 
one  class  of  cases  at  least,  in  which  prescription  may  run  on 
one  title  against  another,  even  in  questions  inter  hfBredes.  And 
the  decisions  instruct  this  to  a  larger  extent  than  the  defenders' 
admission  concedes.  Look,  for  instance,  to  the  case  of  Bruce, 
above  quoted,  which  was  decided  in  1 770,  and  which  was  a 
question  infer  hceredes.  And  within  four  years  thereafter,  the 
Court  decided  the  case  of  Middleton,  also  above  quoted,  which 
was  a  question  with  third  parties ;  thereby  evincing  in  the 
clearest  manner,  that  the  useful  and  important  effect  of  pre- 
scription is  not  limited,  as  the  defenders  contend,  but  has  place 
in  questions  inter  hcBredeSy  as  well  as  with  third  parties.  But 
besides  this,  I  do  not  see  that  a  proper  question  inter  JuBredes 
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arises  in  this  case,  as  there  is  no  competition  between  heirs  of       ^bd 
different  characters,  but  only  between  one  heir  and  the  pur-  t>. 

chaser  from  a  preceding  heir  of  the  same  kind.  And,  therefore,  ^^""^"^ 
even  supposing  all  the  decisions  which  have  been  quoted  on  ^^^• 
this  branch  of  the  defenders'  case  to  be  well  founded,  they  do 
not  appear  to  touch  this  cause :  and  I  may  add,  that  if  the 
question  were  still  an  open  one,  I  should  doubt  whether  these 
decisions  were  in  accordance  with  the  principles  of  the  law  of 
Scotland,  and  the  terms  of  1 6 1 7,  c.  1 2. 

*^  As  to  the  second  plea,  that  the  Court  cannot  presume 
possession  on  the  tailzied  title  against  the  unlimited,  I  think  it 
is  not  well  founded.  In  every  question  of  evidence  like  this, 
the  maxim  applies,  presumptio  cedit  veritcUi.  Now  I  apprehend 
that  the  facts  of  the  case  amount  to  a  complete  proof  that  the 
possession  was  upon  the  tailzied  title,  and  upon  no  other.  The 
Lords  Elibank  feudalized  that  title,  while  they  allowed  the 
right  under  Mitchelson's  reconveyance  to  remain  a  bare  per- 
sonal right,  and  one  which  they  never  took  up.  Under  their 
feudalized  right  they  could  grant  tacks,  remove  tenants,  provide 
wives  and  children,  and  exercise  every  act  of  property  not 
prohibited  by  the  entail.  Under  the  other,  they  could  merely 
have  drawn  the  rents  payable  by  pre-existing  tacks.  Looking, 
therefore,  to  the  fact  that  the  Lords  Elibank  generally  exer- 
cised all  acta  of  proprietorship  during  the  period  of  prescription, 
I  conceive  it  to  be  no  longer  a  question  of  presumption,  whether 
they  did  so  in  virtue  of  the  feudal  title  which  they  actually 
made  up,  or  in  virtue  of  any  other.  There  was  no  other  to 
warrant  them  in  exercising  the  rights  of  proprietors  ;  and  when 
it  is  considered  that  they  were  bound  by  the  entail  to  make  up 
a  feudal  title  as  heirs  of  entail,  I  conceive  it  to  be  proved 
beyond  question  that  their  possession  was  exclusively  applicable 
to  their  tailzied  title,  and  to  it  alone. 

"  Upon  these  grounds,  as  well  as  upon  those  which  have  been 
already  stated  .by  your  Lordships,  I  am  of  opinion  that  a  com- 
plete feudal  title  under  the  entail  was  vested  in  the  Lords 
Elibank  prior  to  the  accession  of  the  late  Lord,  to  all  effects 
whatever,  whether  against  third  parties  or  against  heirs.  I 
consider  the  defences  to  be  ill-founded,  and  that  they  ought  to 
be  repelled." 
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II.-.BONTINE  V.  GRAHAM. 

Aug.  6, 1840.  Robert  Graham  was  superior  under  the  Crown  of  the  lands 
Narrativi.  of  Garchells.  In  1708  he  acquired  the  dominium  utile  of  the 
lands  from  one  Mary  Hodge,  whose  conveyance  in  his  fiavour 
contained  a  procuratory  of  resignation  ad  remanentiamy  and 
also  a  precept  of  sasine.  Neither  of  these  was  executed  by 
Robert  Graham,  but  be  and  his  descendants  continued  to  pos- 
sess the  lands  until  1 765,  when  Nicol  Graham  took  infeftment 
under  the  precept  of  sasine  contained  in  the  conyeyance  to  his 
ancestor  by  Hodge.  In  1767  Nicol  Graham  executed  a  strict 
entail  of  the  estate  of  Gartmore,  including  per  expreasum  the 
lands  of  Garchells. 

In  1816  the  defender  expede  a  general  serrice  as  heir-male 
of  provision  of  his  grandfather  Nicol  Graham,  the  entailer.  He 
then  brought  a  reduction  of  his  grandfather's  infeftment  under 
the  precept  by  Hodge  as  being  irregular,  and  having  himself 
taken  infeftment  under  it  he  sold  the  lands  of  GarcheUs. 

In  1828  the  pursuer,  being  the  next  substitute  in  the  Gart- 
more  entail,  raised  an  action  of  irritancy  against  him,  in  respect, 
inter  alia,  of  his  having  sold  the  lands  of  Garchells. 

ARacfMVNTfOE      Pleaded  foe  the  Defender. — The  entail  of  1767  was  in  the 

EFuiDRR.       £^^^  ^j.  ^  procuratory  of  resignation^  and  contained  only  the 

dominium  directum  of  all  lands  in  which  the  dominium 


was  not  consolidated  with  the  superiority.     This  was  the  ease 
with  the  lands  of  Garchella 

When  Robert  Graham  acquired  the  dominium  utile  in  1 708, 
he  refrained  from  consolidating  it  with  the  superiority,  which 
he  could  easily  have  done  by  executing  the  procuratorj  ad 
remanentiam ;  and  in  like  manner  every  successor  of  his  re- 
frained from  executing  it  And  although  forty  years  elapsed 
before  Nicol  Graham  executed  the  precept  in  1765,  that  could 
not  operate  ipso  fcuio  consolidation,  unless  the  heirs  bad  ac- 
tually both  possessed  and  regarded  the  subjects  as  one  undivided 
fee.  But  the  contrary  of  this  was  proved  to  be  the  case  by  the 
conduct  of  Nicol  Graham.  He  bad  b^ter  means  of  judging 
than  any  person  now  had,  whether  these  two  fees^  directum 


I 
ij 
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et  vtihy  had  been  possessed  as  one,  or  had  been  kept  separate ;     Boitim 
and,  knowing  them  to  be  separate  fees,  he  expede  a  sasine     gbabax. 
under  the  precept  of  Hodge  :  and  though  this  was  done  in  an       i^^ 
irregular  manner,  and  had  since  been  reduced,  it  {)roYed  the 
non*consolidation  of  the  fees  at  the  date  of  executing  the  entail. 
And  separately,  even  if  the  two  fees  had  been  consolidated, 
such  infeflment  had,  in  the  circumstances,  the  effect  of  separat* 
ing  them.     The  dominium  directum  of  the  lands  was,  therefore, 
alone  contained  in  the  procuratory  of  entail ;  and  thus  the  sale 
of  the  dominium  utile  was  no  contravention. 

Pleaded  fob  the  Pcibsueb. — Robert  Graham  was  infeft  in  the  AROTmnrr  roa 
dominium  directum  of  these  lands  when  he  onerously  acquired  ^^""^ 
the  dominium  utile  in  1708.  As,  therefore,  the  full  possession 
and  enjoyment  of  the  lands,  and  of  every  right  of  property 
therein,  had  always  been  concomitant  with  a  feudal  infeftment 
in  the  dominium  directum  et  eminens  for  more  than  forty  years 
thereafter,  the  two  estates  were  consolidated  thereby  as  effec- 
tually as  if  the  procuratory  of  resignation  ad  remanentiam  had 
been  executed. 

When,  posterior  to  this,  in  1765  Nicol  Graham  executed 
Hodge's  precept  of  sasine,  it  produced  no  legal  effect,  and,  in 
particular,  it  did  not  separate  the  dominium  utile  from  the 
superiority.  Besides,  the  defender  Graham  had  farther  rendered 
that  infeftment  nugatory  as  in  a  question  with  him,  by  having 
had  it  reduced,  which  would  have  destroyed  any  effect  of  its 
preventing  consolidation,  if  it  could  otherwise  have  had  such 
effect  The  dominium  utile  of  the  lands  was  therefore  contained 
in  the  entail,  equally  with  the  dominium  directum;  and  as 
Graham  made  up  a  title  to  them  in  fee-simple,  and  sold  them, 
he  had  committed  an  act  of  contravention,  which  was  not,  and 
could  not  be,  purged. 

Lobd  Cobehousb,  Ordinary,  ''  Found  that  the  defender  had 
incurred  an  irritancy  by  alienating  or  putting  away  the  lands 
of  Grarchells,  part  of  the  estate  contained  in  the  entail  exe- 
cuted by  Nicol  Graham,  Esq.  of  Gartmore,  mentioned  in  the 
record,  and  therefore  declared  and  decerned  in  terms  of  the 
libel." 
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BoNTOiB  In  a  Note  to  his  interlocutor  his  Lordship  observed, — "  It 
Gbaham.  seems  equally  clear  that  the  lands  of  Garchells  were  effectually 
1340^  entailed.  The  dominium  directum  of  these  lands  had  been  in 
the  family  6f  Gartmore  for  a  long  period.  In  the  year  1708 
Robert  Graham  of  Gartmore  acquired  the  dominium  tUile ;  and 
both  it  and  the  dominium  directum  were  possessed  by  him  and 
his  successors  for  a  period  of  more  than  forty  years  before  the 
entail  was  executed  by  his  descendant,  Nicol  Graham.  Accord- 
ing to  a  fundamental  and  most  expedient  principle  in  our  law 
of  conveyancing,  a  consolidation  of  the  superiority  and  property 
was  thus  effected ;  and  it  is  thought  that  they  were  not  after- 
wards separated  by  an  unmeaning  act  of  the  entailer,  who,  long 
after  prescription  had  run,  took  infeftment  on  the  precept  in 
the  disposition  by  which  the  property  had  been  conveyed  to 
him.  But  whether  they  were  again  separated  or  not,  it  was 
manifestly  the  intention  of  the  entailer  to  include  them  both  in 
his  entail.  Indeed,  the  precept  seems  to  have  been  executed  ob 
majorem  cautelam  for  that  very  purpose,  and  accordingly  the 
dispositive  words  in  the  bond  of  tailzie  apply  equally  to  both. 
With  regard  to  the  lands  of  Gartinstarry,  which  hold  of  a  sub- 
ject superior,  it  is  admitted  that  they  are  expressly  entailed ; 
but  as  there  is  a  clause,  providing  that  the  heir  shall  possess  by 
virtue  of  the  entail,  or  by  any  other  right  in  the  entailer's  per- 
son, it  is  argued,  that  the  defender  having  completed  his  titles, 
not  by  executing  the  procuratory  in  the  entail,  but  on  a  precept 
of  dare  constat  from  the  superior,  under  the  previous  fee-simple 
investiture,  he  was  at  Uberty  to  possess  on  that  rights  indepen- 
dently of  the  entail.  It  is  thought  that  the  clause  founded  on 
imports  only  that  no  heir  should  pass  by  the  entailer,  and  make 
up  a  title  to  the  exclusion  of  the  entail ;  but  by  possessing  on 
rights  which  were  in  the  entailer's  person,  that  he  should  sub- 
ject himself  to  the  obligations  in  the  bond.'' 

JuDOMwcT.  The  defender  having  reclaimed,  Cases  were  ordered,  which 

^^  '  were  laid  before  the  whole  Court,  and  tbereaft;er  the  Court 

"  Adhered  to  the  interlocutor  of  the  Lord  Ordinary." 

House  of  Lords.      The  defender  having  appealed,/^  It  was  Ordered  and  Ad- 
^^  '       '  judged  that  the  interlocutors  complained  of  be  Affirmed" 
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Lord  Bbouoham  observed, — "  The  ipso  jure  consolidation  of     Bomwi 
the  superiority  with  the  dominium  utile  of  the  lands  of  Garchells     Graham. 
by  the  possession  of  both  for  above  forty  years  before  the  entail       ^^q. 
of  Nicol  Graham,  seems  to  be  satisfactorily  established.     Be- 
sides, the  subsequent  possession  under  these  entails  was  justly 
regarded  as  of  great  importance.     The  unanimous  judgment  of 
the  Court  below  ought  therefore  to  be  affirmed." 

Lord  Chancellor  Cottenham  concurred. 


III.—WILS0N  V.  pollock. 

In  1715  John  Wamock  conveyed  certain  lands  to  his  son  Not.  29, 1889. 
John,  reserving  his  own  liferent.  Infeftment  followed  on  the  narrativc 
precept  in  this  disposition  in  the  same  year.  In  1 725,  on  his 
father's  death,  John  (2)  was  infeffc  on  a  precept  of  clare  constat  as 
heir  to  his  father.  He  died  in  1744,  and  his  son  was  also 
infeft  on  a  precept  of  clare  constat^  and  was  succeeded  by  his 
two  sons  successively  in  1793  and  1794,  who  also  made  up 
titles  in  the  same  manner.  In  1794  the  lands  were  sold  to 
Robert  Wilson,  who  thereafter  sold  them  to  the  defender  in 
1837.  The  defender  objected  to  the  title  offered  by  Wilson, 
on  the  ground  that  a  disposition  by  him  would  carry  nothing 
but  a  mid-superiority  of  the  lands,  as  the  dominium  viile  had 
never  been  taken  out  of  the  hcereditas  jacens  of  John  (2),  who 
died  in  1744.  Wilson  therefore  raised  an  action,  against  the 
defender,  concluding  to  have  him  decerned  to  pay  the  price, 
and  to  accept  the  disposition  tendered. 

Pleaded  for  the  Pursuer. — When  the  lands  in  question  aboumrrti or 
were  purchased  by  the  pursuer,  he,  looking  to  the  records,  saw  ^'^^'■*- 
a  fee-simple  infeftment  of  James  Wamock,  not  limited  to  a 
superiority,  by  having  any  feu-right  excepted  out  of  it,  or 
otherwise,  but  bearing  to  be  in  the  lands  themselves.  For 
above  forty  years  back  the  authors  of  James  Wamock  stood 
similarly  infeft,  on  successive  precepts  of  clare.  The  seller,  there- 
fore, exhibited  a  good  prescriptive  title  to  the  lands  themselves ; 


572  PRBSCRIPTION  OK  DOUBLE  TITLM. 

Wnsoir  and  the  purchaser,  on  obtaining  himself  infefb  under  a  convey- 
PbLLooK.  ance  from  the  seller,  possessed  a  real  right  in  the  lands,  which 
1339  was  good  against  the  world.  The  seller  himself  could  not  plead 
that  his  conveyance  did  not  reach  the  dominium  utile ;  no  heir 
representing  him  could  do  so,  and  no  heir  could  pass  him  by 
and  attempt  to  take  up  the  dominium  utile  out  of  the  hcereditas 
jacens  of  John  (2)  without  representing  him,  quoad  hoc^  as  he 
had  been  above  three  years  in  possession.  And  if  any  adjudg- 
ing creditor  of  the  seller  had  attempted  to  carry  oflF  the  domi- 
nium  utile,  the  right  of  a  purchaser  relying  on  the  records, 
which  exhibited  a  prescriptive  progress,  would  be  safe  from 
such  a  challenge.  Whatever  grounds  of  supposed  challenge 
might  be  discovered  by  carrying  an  inquiry  back  beyond  the 
forty  years,  the  purchaser  was  entitled  to  meet  by  the  plea  of 
prescription,  as  barring  all  such  inquiry. 

But  separately,  assuming  such  inquiry  to  be  admissible,  it 
would  in  this  instance  be  unavailing.  Possession  of  lands  for 
forty  years  upon  a  title  to  the  dominium  directum  of  these 
lands,  (which  was  ex  facie  a  title  to  the  plenum  dominium^) 
presumed  the  consolidation  of  a  base  fee  in  the  same  lands,  to 
which  the  party  all  the  while  had  a  personal  ri^t  in  him. 
This  presumption  was  not  taken  off,  but  on  the  contrary  was 
aided  by  the  circumstance  that  both  rights  were  equally  un- 
limited, and  descendible  to  the  same  heirs,  as  there  was  no 
doubt  of  its  being  beneficial  to  the  party  to  have  two  such  fees 
consolidated,  and  no  ground  to  doubt  of  his  wish  and  intention 
being  to  regard  them  as  one  estate. 

This  was  not  the  case  of  a  party  having  double  titles,  equally 
unlimited,  to  one  and  the  .same  estate.  In  such  a  case  it  had 
been  decided  that  possession  on  one  of  these  titles  did  not  infer 
prescription  against  the  other,  because  the  possessor  had  no  in- 
terest that  his  acts  of  possession  should  be  ascribed  to  the  one 
title  rather  than  the  other.  In  the  present  case  there  were  two 
distinct  fees,  with  only  one  title  to  each.  Many  acts  of  owner- 
ship could  only  be  validly  performed  by  a  proprietor  infeft 
Infeftment  was  taken  in  the  dominium  directum^  and  all  acts  of 
ownership,  as  regarded  the  exercise  of  property  in  the  lands, 
were  performed  as  fully  as  they  could  be  by  one  infeft  in  the 
plenum  domimum.     For  the  validity  of  many  of  these  actings, 
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it  was  the  interest  of  each  heir  for  the  time  that  they  should  be      Wilsok 
ascribable  to  his  real  title,  and  not  to  his  apparency.  Pollock. 

1889. 

Pleaded  foe  the  Dependee. — By  the  infeftment  of  John  (2)  ABauimrr  fob 
under  the  contract  of  marriage,  a  base  fee  was  created  in  his  !>"■»«>«*• 
person.  That  infeftment  was  never  confirmed.  On  the  death 
of  his  father  John  (1)  in  1725,  he  obtained  a  precept  hi  clare 
constat  from  the  superior,  and  was  infeft  as  heir  to  his  father  ; 
but  that  only  carried  the  mid-superiority,  he  being  already  in- 
feft base  in  the  dominium  utile  under  the  conveyance  in  the 
marriage-contract,  and  there  being  nothing  left  in  his  father's 
luBreditas  jacens  but  the  mid-superiority.  These  two  distinct 
feudal  estates  of  property  and  of  mid-superiority  being  thus 
constituted  in  the  person  of  John  (2),  there  could  be  no  con- 
sohdation  of  them  but  by  the  execution  of  a  resignation  of  the 
property  €ui  i^emanentiam.  John  (2)  never  executed  such  re- 
signation. None  of  the  succeeding  heirs  ever  did  so,  or  were 
ever  in  the  right  to  do  so,  as  none  of  them  ever  made  up  a  real 
title  to  the  property  of  the  lands,  which  was  left  in  hcBreditcUe 
jacente  of  John  (2) ;  his  successors  having  merely  expede  pre- 
cepts of  clare  constat^  which  stated  each  of  them  successively  in 
the  real  right  of  the  mid-superiority,  and  nothing  more. 

As  no  consoUdation  had  been  effected  by  resignation  ad  re- 
manentiamy  the  only  other  point  to  be  considered  was,  whether 
prescription  could  be  availably  pleaded  by  the  pursuer.  But 
this  could  not  be  done,  because,  from  1 725  downwards,  John  (2) 
and  his  successors  had  had  a  double  title  in  them,  both  titles 
being  equally  unUmited,  and  both  descendible  to  the  same  heirs. 
It  is  true  that  the  successors  of  John  (2)  made  up  a  real  title 
only  to  the  mid-superiority,  but  they  had  a  personal  title, 
on  apparency,  to  the  property.  Their  possession  could  not  be 
ascribed  to  their  real  title,  in  opposition  to  their  personal  title, 
because  there  was  no  adversity  between  these  titles,  and  there 
were,  therefore,  no  termini  hahiles  for  a  course  of  prescription 
running  on  the  one  title  against  the  other,  because  no  man 
could  prescribe  against  himself.  The  series  of  decided  cases  as 
to  possession  upon  non-repugnant  double  titles,  therefore, apphed; 
and,  although  more  than  forty  years  had  run  from  the  death  of 
John  (2),  still  no  course  of  prescription  had  run  against  the 
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Wilson 

r. 
Pollock. 

1889. 


existence  of  the  base  fee  as  a  separate  estate,  but  the  two  fees 
remained  as  distinct  at  the  date  of  the  sale  as  they  did  at  the 
death  of  John  (2)  in  1744. 


JUDOMBJIT. 

Nov.  29, 1889. 
Opinions. 


The  Court  "  Decerned  in  terms  of  the  libel.'* 

Lord  Gillies. — "  I  am  clearly  of  opinion  that  the  title  oflfered 
by  the  pursuer  is  good.  I  have  stated  the  grounds  of  my  opi- 
nion in  the  case  of  Lord  Elibank,  quoted  in  these  papers,  and  I 
think  it  unnecessary  to  repeat  them  now.*' 

Lord  President. — "  I  am  of  the  same  opinion.  It  is  quite  a 
mistake  to  speak  of  infefbment  in  the  superiority  merely.  The 
infeftment  is  in  the  lands  themselves.  Where  there  has  been 
no  subinfeudation,  that  infefbment  carries  the  lands  out  and  out. 
And  if  infefbment  in  the  dominium  directum,  that  is,  in  the 
lands  themselves,  be  followed  by  possession  for  forty  years,  that 
will  be  a  good  title  to  the  lands  out  and  out,  notwithstanding 
the  existence  of  a  personal  right  to  a  base  fee  being  all  the 
while  in  the  person  of  such  possessor.  It  was  so  decided  in  the 
case  of  Lord  Elibank  in  1837,  and  in  the  case  of  Walker  in 
1827,  besides  other  cases.  I  have  no  doubt  that  the  title 
offered  by  the  pursuer  is  perfectly  good.*' 

Lord  Mackenzie. — "  I  am  of  the  same  opinion.  It  must  be 
admitted  that  this  department  of  the  law  is  involved  in  great 
difficulty,  so  far  as  regards  legal  principle.  But  I  apprehend 
that  there  are  decisions  quite  in  point,  which  we  ought  to  follow 
in  giving  our  present  judgment.  The  precise  scope  of  these 
decisions  ought,  however,  to  be  carefully  defined.  It  appears 
to  me  that  they  go  this  length  :  where  a  party  is  infeft  in  the 
dominium  directum,  and  has  also  a  right  to  the  dominium  utiky 
but  standing  on  mere  apparency,  and  where  both  of  these  rights 
are  equally  unlimited,  and  are  descendible  to  the  same  series  of 
heirs,  there  the  possession  of  the  party  for  forty  years  upon  his 
real  right  will  operate  consolidation  of  the  dominium  utile  with 
the  dominium  directum,  by  the  aid  of  the  positive  prescription. 
This  takes  place,  I  apprehend,  upon  the  ground  that  the  party 
never  made  up  a  title  in  the  vassalage,  and  that  his  possession 
was  such  as  suited  fiill  possession  of  the  lands  out  and  out  upon 
the  title  to  the  dominium  directum.     Indeed,  it  is  not  easy  to 
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see  how  it  was  possible  that  such  possession  of  the  lands  should  wllsok 
not  have  been,  in  some  way,  inconsistent  with  the  character  of  Pollock. 
mere  apparency.  The  party  could  hardly  fail  to  have  done  IsST 
some  acts  during  the  forty  years  which  would  not  be  valid  if 
done  by  one  in  mere  apparency,  and  which  should  be  exclu- 
sively ascribable  to  possession  as  on  a  real  title.  In  this  instance, 
one  act  exercised  by  the  party  in  possession  was  an  actual  sale 
and  disposition  of  a  parcel  of  the  lands  out  and  out  in  1794. 
But  I  think  some  of  the  cases  quoted  do  not  seem  to  require  so 
much  as  that.  Nothing  could  be  stronger,  as  to  the  doctrine 
now  under  consideration,  than  the  case  of  Bontine  :  for  it  was 
there  held  that  consolidation  had  taken  place,  to  the  effect  of 
bringing  lands  within  an  entail,  and  exposing  an  heir  to  a  de- 
clarator of  irritancy  for  selling  them.  Lord  Corehouse  and  the 
whole  Court  supported  the  doctrine  of  consolidation  having  so 
taken  place,  to  that  fiill  extent,  in  that  case.  After  it,  I  can 
have  no  doubt  that  the  pursuer  in  this  action  offers  a  good  title 
to  the  defender.  The  only  thing  which  occasions  any  puzzle  is 
to  reconcile  the  cases  of  Lords  Elibank  and  Bontine,  on  the  one 
hand,  with  those  of  Smith  and  Durham,  &c.,  on  the  other.  It  . 
would  not  be  easy  to  do  that :  but  neither  is  it  necessary  to  do 
it.  I  see  that  Lord  Gillies,  in  a  former  case,  has  pointed  out 
some  ground  of  distinction  between  them,  and  I  incline  to  take 
it  for  want  of  a  better ;  it  is,  that  where  the  destination  in  one 
of  the  titles  is  different  from  that  in  the  other,  it  would  be  dan- 
gerous to  hold  that  the  mere  possession  of  a  party,  who  is  him- 
self heir  under  both,  should  be  held  intended  to  operate  a  change 
in  the  dominant  destination  of  the  estate.  Having  full  power 
to  change  the  dominant  destination  by  a  deed  at  any  time,  it 
seems  to  have  been  presumed  that  had  he  intended  to  change 
it,  he  would  do  it  at  once  by  a  deed  for  that  purpose,  and  that 
he  would  not  resort  to  a  prescriptive  possession  of  forty  years 
upon  one  title,  as  the  method  of  changing  the  destination  under 
the  other. 

•*  I  would,  therefore,  propose  to  limit  the  doctrine  of  consoli- 
dation, now  imder  consideration,  to  the  case  where  the  two  fees 
stand  destined  throughout  to  the  same  series  of  heirs  ;  for  in 
that  case  the  heir  possessing  on  the  title  to  the  dominium  direc- 
tum must  have  been  benefited  by  working  off  the  vassalage, 
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Wilson 

t. 
Pollock. 

1839. 


and  there  is  no  room  for  doubting  that  his  intentions  went  that 
lengtL" 

Lord  Fullbbton  concurred,  and  observed,  "  That  he  could 
see  no  ground  whatever  for  doubting  that  the  title  offered  to 
the  purchaser  was  perfectly  safe  and  unchallengeable/' 


1.  In  the  case  of  Habyet  v. 
Wilson,  January  29,  1822,  cer- 
tain lands  were  disponed  by  John 
Wikon  in  1704  to  his  son  Patrick, 
who  was  infeft  base.  On  Patrick  s 
death  his  daughter  Janet  passed 
by  her  father  and  was  infeft,  in 
1721,  on  a  precept  of  clare  constat^ 
88  heiress  of  her  grandfather.  In 
1731  she  conveyed  the  lands  to 
her  husband,  Henry  Wilson,  who 
was  infeft  base  in  1735.  In  1793 
his  son  Patrick  (2)  was  infeft  on 
a  precept  of  clare  constat  as  heir 
of  his  mother,  and  by  a  deed  of 
settlement  he  conveyed  the  lands 
to  trustees.  After  his  death  his 
son  Robert  was  served  heir  of  pro- 
vision to  his  grandfather  Henry, 
and  Henry's  infeftment  on  his 
marriage-contract  was  confirmed. 
He  was  also  infeft  on  a  precept  of 
dare  constat  as  heir  of  Hemy, 
and  Patrick's  (2)  infeftment  as 
heir  to  his  mother  Janet  was  re- 
duced. The  lands  having  been 
thereafter  sold,  the  purchaser 
brought  a  suspension  for  the  pur- 
pose of  having  the  validity  of  the 
title  determined.  Lobd  Pitmilly, 
Ordinary,  "  Found  that  the  infeft- 
ment in  favour  of  Janet  Wilson 
in  1721,  proceeding  on  a  precept 
of  cHare  constat  granted  to  her  by 


the  superior,  as  heir  of  John  Wil- 
son, her  gmnd&ther,  having  been 
followed  by  long  possession,  vras 
secured  by  prescription,  and  estab- 
lished in  her  person  a  valid  title 
to  the  lands  of  West  Bowfield, 
notwithstanding  of  the  infeftment 
in  1704  in  fevour  of  the  first  Vbt 
trick  Wilson,  on  which  no  other 
titles  followed,  and  which  was  ex- 
tinguished by  prescription,  and 
cut  off  by  the  subsequent  titles  in 
favour  of  Janet  Wilson,  and  pre- 
scription following  on  them ;  That 
the  said  Janet  Wilson  having,  in 
1731,  conveyed  these  lands  to  her 
husband,  Hemy  Wibon,  by  a 
contract  of  marriage  which  con- 
tained both  procuratory  and  pre- 
cept; and  he  having  been  infeft 
on  the  precept  in  1735,  and  his 
grandson,  Robert  Wilson,  having 
been  served  heir  to  him,  and  thus 
having  acquired  right  to  the  un- 
executed procuratory ;  but  in  place 
of  expeding  a  charter  of  resigna- 
tion, having  obtained  a  charter  of 
confirmation  of  his  grand&ther's 
infeftsnent  from  the  superior,  along 
with  a  precept  of  clare  constat  in 
his  own  &vour  as  heir  of  his  grand- 
father, in  which  he  was  infeft,  a 
valid  title  to  the  lands  was  thus 
established  in  £s^vonr  of  Robert 
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Wilson."    The  pursuer  having  re- 
claimed, the  Court  "  Adhered." 

2.  In  the  case  of  Walker  v. 
Grieve,  Febniary  27, 1827,  David 
Beatson  (1)  was  infeft  in  1730  in 
certain  lands  under  a  feu-charter. 
He  afterwards  obtained  a  disposi- 
tion of  the  same  lands  with  a 
double  manner  of  holding,  and 
upon  the  procuratory  he  expede  a 
charter  of  resignation,  on  which 
he  was  infeft  in  1737.  In  1749 
he  disponed  the  lands  to  his  eldest 
son,  David  Beatson  (2),  who  was 
infeft  on  the  precept  in  the  dis- 
position. In  1787  David  (2)  dis- 
poned them  to  his  eldest  son  David 
(3),  who  took  infeftment  on  the 
precept,  and  then,  in  1813,  expede 
a  Crown-chaiter  of  confirmation 
of  his  own  and  his  father  s  infeft- 
ments.  The  lands  having  been 
sold,  the  purchaser  objected  to  the 
title,  on  the  ground  that  by  David  s 
(1)  base  infeftment  in  1730,  the 
dominium  tittle  had  been  sepa- 
rated from  the  dajniniuin  direc- 
tum, and  that  as  no  consolidation 
of  the  two  had  ever  taken  place, 
the  dominium  utile  or  property 
still  remained  in  hvereditcdejacente 
of  David  (1).  It  was  answered 
on  the  part  of  the  trustees  on 
the  bankrupt  estate  of  David  (3), 
that  as  the  lands  had  been  pos- 
sessed since  1737  on  titles  ex  facie 
absolute,  the  feu-contract  was  ex- 
tinguished by  the  negative  pre- 
scription, and  the  seller's  right  to 
the  lands  had  been  fortified  by 
the  positive  prescription. 

3.  The  Court  repelled  the  pur- 
chasei^'s  objections  to  the  title 
offered.     Lord  Balgray  observed, 

VOL.  in. 


— "  The  very  point  in  question  was 
decided  in  a  case  which  has  not 
been  noticed  by  the  parties,  Bruce 
V,  Bmce,  Dec.  6,  1770,  and  which 
was  afHnned  on  appeal.  In  that 
case  the  Court  were  clearly  of  opi- 
nion, that  although  there  had  been 
at  one  time  a  separation  of  the 
pro])erty  and  superiority,  yet  as 
the  title  conveying  the  superiority 
included  the  whole  lands,  and  was 
ex  facie  applicable  to  the  property, 
and  as  there  had  l>een  more  than 
forty  years'  possession,  this  was  a 
sufficient  prescriptive  title."  Lord 
Craigie  observed, — ^'  I  certainly 
was  of  opinion  that  the  objection 
was  good,  and  I  rested  it  upon  the 
case  of  Bald  v.  Buchannan  ;  but  I 
have  been  a  good  deal  affected  by 
the  decision  referred  to  by  Lord 
Balgray."  Lord  Gillies  observed, 
— "  In  the  case  of  Bald  there  was 
no  prescriptive  possession."  Lord 
President  Hope  observed, — "  In- 
dependently of  the  authority  re- 
ferred to,  I  am  satisfied  that  the 
objection  is  not  well  founded.  It 
is  a  mistake  to  say  that  a  party  is 
infeft  in  the  superiority.  He  is 
not  so :  he  is  infeft  in  the  lands 
themselves,  and  that  infeftment 
forms  a  good  title  of  possession  on 
which  he  may  found  j)rescription. 
So  much  is  this  the  case,  that  if  a 
feu-right  be  gitrnted,  it  merely 
creates  a  burden  which  may  be 
extinguished  by  a  resignation  ad 
remanefitiam,  without  any  new 
infeftment  being  taken,  because 
the  party  is  already  infeft." 

4.  In  the  case  of  Waddell  v. 
Pollock,  June  29,  1828,  John 
Jameson,  in  1754,  in  the  marriage- 
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contractoiliisgrandson  John  Jame- 
son (2),  disponed  certain  lands  to 
him,  and  to  the  "  child  or  children 
of  themarriage ;"  and  on  the  precept 
contained  in  the  contract  the  grand- 
son was  infeft  base.  In  1763  the 
grandson  died,  leaving  five  chil- 
dren. His  eldest  son  John  (3) 
entered  into  possession  of  the  whole 
lands  without  regard  to  the  desti- 
nation in  the  marriage-contract, 
which  was  to  the  "  child  or  chil- 
dren of  the  marriage,"  but  he  made 
up  no  title  till  1810,  when  he  was 
infeft  on  a  precept  of  clare  constat 
as  heir  to  his  grandfather  John  (1). 
In  1822  the  lands  were  sold,  when 
the  purchaser  objected  to  the  title 
offered.  He  pleaded, — By  the 
infeftment  of  John  (2)  on  the 
marriage-contract  of  1754,  a  base 
fee  was  created  in  his  person,  and 
John  (1)  was  divested  of  the  pro- 
perty, and  thenceforward  retained 
only  a  mid-superiority.  When 
John  (3),  therefore,  entered  into 
possession  in  1763,  he  had  in  his 
person  a  right  of  apparency  as  heir 
to  John  (1)  in  the  mid-superiority, 
and  a  right  of  apparency  to  the 
property  as  heir  under  the  mar- 
riage-contract, which  must  be  con- 
strued, in  regard  to  an  heritable 
subject,  as  destined  to  the  heir  of 
the  yiarriage;  and  so  having  in 
his  person  two  unlimited  titles,  he 
could  not,  when  he  obtained  in- 
feftment in  1810  on  a  precept  of 
clare  constat  as  heir  to  John  (1), 
attribute  his  previous  possession 
on  apparency  to  that  right;  and 
he  consequently  had  not  a  pre- 
scriptive title  to  the  dominium 
utile  vested  by  iLc  infeftment  un 


the  marriage-contract  in  the  per- 
son  of  John  (2).  Besides,  even 
supposing  that  the  destination  of 
the  base  fee  under  the  contract 
carried  it  to  the  whole  children, 
so  that  there  were  not  two  titles 
in  the  person  of  John  (3),  still  his 
apparency  being  only  to  a  mid- 
superiority,  j^ossession  on  such  ap- 
parency was  not  available  as  to 
the  property ;  and  further,  the 
possession  on  apparency  was  not 
available  to  validate  the  title  made 
up  in  1810,  because  there  was  no 
infeftment  subsequent  to  the  mar- 
riage-contract from  which  to  de- 
duce the  possession.  The  seller 
PLEADED, — The  destination  in  the 
contract  of  marriage  agreeably  to 
the  doctrine  recognised  in  the  case 
of  Duncan  v.  Robertson,  Feb.  9, 
1813,  carried  the  base  fee  thereby 
created  to  the  children  of  the 
marriage  generally ;  and  conse- 
quently the  possession  of  John  (3) 
could  only  be  attributed  to  his 
title  as  heir-apparent  to  John  (1), 
the  only  title  to  the  whole  lands 
truly  in  his  person.  This  posses- 
sion, however,  of  more  than  sixt}' 
yeai-s,  having  the  previous  infeft- 
ment of  John  (1)  in  1714  to  war- 
rant it,  would  have  been  effectual 
to  produce  a  prescriptive  right, 
even  if  no  inleftment  had  followed 
in  the  person  of  John  (3) ;  but  he 
having  connected  his  title  with 
that  of  John  (1)  by  the  precept 
of  clare  constat^  and  infeftment  in 
1810,  beyond  all  doubt  completed 
a  prescriptive  title  to  the  property, 
possession  on  a  title  to  the  diyini- 
nium  directum  being  sufficient  to 
acquire  the  dominium  utile  which 
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had  been  separated  by  subinfeuda- 
tion. John  (3),  therefore,  having 
thus  acquired  a  valid  right  to  the 
dominium  utile  by  the  i)ositive 
prescription,  the  right  of  the  chil- 
dren of  John  (2)  under  the  mar- 
riage-contract was  cut  off  by  the 
n^ative. 

5.  Lord  Cringletie,  Ordinar}', 
repelled  the  reasons  of  suspension. 
In  a  Note  he  observed, — '^  The 
Lord  Ordinary  is  quite  aware  that, 
according  to  the  law  of  Scotland, 
as  settled  by  the  judgments  of  this 
Court,  and  in  the  House  of  Lords, 
it  is  fixed,  that  if  a  man  have  two 
unlimited  titles  to  any  landed  pro- 
perty, they  will  both  subsist,  and 
none  of  them  will  be  affected  by 
the   negative  prescription.     This 
has  been  set  at  rest  by  Smith  v. 
Bogle, — ^Durham  v.  Durham,  af- 
firmed in  the  House  of  Lords, — 
Yuille  V.   Morrison,   4th    March 
1813.     But  it  is  equally  ascer- 
tained, that  if  any  of  the  titles 
held  by  the  same  person  contain 
fetters  or  restraints,  it  is  competent 
to  plead  positive  prescription  on 
an  unlimited  title  to  cut  off  the 
other  by  the  negative.     In  this 
case,  if   the    destination   in  the* 
marriage-contract    of    John    the 
second  sent  the  half  of  Bogton  to 
the  heir  of  the  marriage,  then  it 
subsists  at  this  hour  in  the  person 
of  John  the  tliird,  and  Is  not  cut 
off  by  prescription  ;  but  if,  on  the 
contrary,  the  destination   carried 
the  subject  in  shares  to  his  brothers 
and  sisters,  leaving  him  only  a 
share,  then  the  Lord  Ordinarv  is 
of  opinion  that  their  rights  may 
be  lost  by  the  negative  prescrip- 


tion, provided  the  positive  pre- 
scription in  favour  of  John  the 
third  can  be  pleaded  by  the  re- 
spondents. On  this  point,  the 
Lord  Ordinary  holds  that  two  par- 
ticulars are  settled,  viz.,  first,  That 
possession  of  the  whole  of  a  sub- 
ject on  charter  and  sasine,  or  a 
complete  right  by  service  or  pre- 
cept of  clare  constat  and  sasine, 
without  interruption  for  forty 
years,  will  carry  a  prescriptive 
right  to  the  property,  although  the 
investiture  was  only  of  the  domi-- 
nium  directum,  and  the  property 
had  been  separated  from  the  supe- 
riority by  subinfeudation.  This 
was  decided  so  lately  as  27th 
February  last  (1827),  Walker  v. 
Grieve,  in  conformity  to  Bruce  v, 
Bruce,  16th  December  1770,  af- 
firmed on  appeal.  Second,  The 
second  particular  now  fixed  is, 
that  possession,  in  virtue  of  appa- 
rency as  heir,  is  reckoned  in  pro- 
scription when  the  apparent  heir 
bv  infeftment  connects  himself 
with  the  former  in\'^stiture  of  his 
ancestor.  In  this  case  it  is  an 
ascertained  fact,  first,  That  John 
Jamieson  the  first  had  a  complete 
public  right  to  the  subject  in  ques- 
tion. Second,  It  is  also  ascertained 
that  the  property  was  separated 
from  the  superiority  by  base  in- 
feftment on  the  contract  of  mar- 
riage of  John  the  second.  Th  ird, 
That  he  having  died  in  1763,  the 
subject  was  possessed  by  John  the 
third  down  to  1823 — sixty  years 
— ^without  interruption.  FouHh, 
That  John  the  third  obtained  a 
precept  of  clare  constat  from  the 
superior  in  1810,  on  which  he  was 
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infeft,  and  connected  himself  with 
the  public  infeftment  of  his  great- 
grandfather ;  and  consequently  he 
is  held  in  law  to  have  possessed 
the  lands  on  investiture  thereof  for 
sixty  years." 

6.  The  purchaser  having  re- 
claimed, the  Court  "  Adhered/' 
Lord  Glenlee  observed, — "  No 
doubt,  where  two  unlimited  titles 
rest  in  one  person,  the  one  cannot 
prescribe  against  the  other,  as 
there  is  no  ground  to  impute  the 
possession  either  to  the  one  or  the 
other.  But  when  one  of  the  titles 
is  not  in  his  person,  and  he  has 
only  one  title,  we  must  impute 
the  possession  to  that ;  and  that 
was  the  case  of  John  third.  If 
the  marriage-contract  carried  the 
property  to  the  children  equally, 
he  had  no  title  under  the  contract, 
while  he  had  one  as  heir  to  his 
grandfather  in  apparency ;  and 
that  was  a  good  title,  unless  the 
base  title  can  be  set  up  against  it. 
Now  it  is  i)erfectly  understood  that 
possession  on  apparency,  founded 
on  a  prior  infeftment,  is  perfectly 
good ;  and  I  think  it  even  has 
been  found  to  be  so  where  no  sub- 
sequent infeftment  had  taken  place. 
80  far,  therefore,  as  regards  pre- 
scriptive possession  on  apparency, 
there  has  been  sufficient  here; 
and  John  third  is  now  entitled  to 
plead  the  n^ative  prescription 
against  the  marriage-contract,  be- 
cause his  own  right  is  fortified  by 
the  positive.  If,  under  the  mar- 
riage-contract, the  fee  fell  to  John 
second,  no  doubt  the  title  would 
be  very  incomplete,  and  it  would 
be  necessary  to  complete  titles  to 


the  base  fee;   but,  being  other- 
wise, the  title  is  sufficient." 

7.  Lord  Allow  ay  observed, — 
"  I  must  first  state  my  opinion  on 
the  original  destination  in  the 
marriage-contract,  on  which  the 
question  of  prescription  will  de- 
pend. On  that,  my  opinion  is  the 
same  with  that  expressed  by  Lord 
Glenlee  in  the  case  of  Robertson — 
that  if  the  terms  '  bairns'  or 
*  children'  are  used,  it  would  carry 
the  property  to  the  children  equal- 
ly, ^  children'  being  clearly  the 
same  as  ^  bairns ;'  and  if,  in  the 
case  of  Robertson,  the  word  ^  heirs' 
had  not  been  used,  the  decision 
would  here  have  been  quite  the 
reverse  of  what  it  was.  Here, 
however,  the  eldest  son  took  pos- 
session in  1763,  and  has  possessed 
down  to  the  sale.  None  of  the 
difficulties  in  the  case  of  Gray,  &c., 
occur  here ;  for  here  is  a  person  in 
possession  of  the  groimd,  with  a 
right  to  only  a  fifth  of  the  pro- 
perty imder  the  contract,  and  his 
sisters  had  a  right  to  four-fifths. 
Now,  there  has  been  a  jx)ssession 
adverse  to  the  right  under  the 
contract  for  sixty-eight  years,  and 
prescription  has  therefore  nm 
against  them.  There  may  be 
cases,  however,  where,  from  mino- 
rities, that  will  not  do.  Tliat  is 
possible,  but  twenty-one  years  for 
minorities,  in  addition  to  the  forty 
years,  ex  facie  give  a  reasonably 
good  title ;  and  certainly  the  ne- 
gative prescription  has  excluded 
all  right  imder  the  contract  But 
there  is  another  principle  where  I 
have  still  some  difficulty,  viz.,  Jis 
to  positive  prescription.    I  am  well 
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acquainted  with  the  case  of  Cait- 
cheon  v,  Bamsay ;  but  there  is  a 
diflference  here,  and  I  doubt  how 
far  we  can  apply  the  Statute  to  a 
case  where  inf eftment  did  not  take 
place  till  1810,  which  is  the  only 
title  of  possession.  John  third  had 
no  title  tiU  that.  There  is  no 
occasion,  however,  to  determine 
that  question,  because,  if  it  is  clear 
that  the  interest  of  the  other 
cliildren  under  the  contract  was 
cut  off  by  the  negative  prescrip- 
tion, that  is  suflScient  without 
having  a  title  on  the  positive,  as 
he  has  made  up  a  title  connecting 
with  that  of  John  first.  This  is 
perfectly  sufficient  for  the  deci- 
sion." 

8.  Lord  Justice-Clerk  Boyle 
observed, — "  I  take  it  for  granted 
that  the  marriage-contract  carried 
the  property  to  the  children  ecpial- 
ly ;  and  doing  so,  I  am  clearly  of 
opinion  tliat  the  title  should  be 
sustained.  The  seller  refers  to  an 
infeftment  taken  ]>y  John  first  in 
1714,  and  founds  on  possession, 
beginning  by  John  thud  in  1763, 
down  to  this  hoiu* ;  and  then,  even 
though  he  had  made  up  no  title 
to  the  last  heir,  his  possession 
might  be  founded  on  to  make  out 
prescriptive  title  on  the  authority 
of  the  case  of  Caitcheon.  Posses- 
sion on  apparency  was  held  to  be 
sufficient  there,  and  in  the  other 
previous  cases  there  referred  to. 
Now  this  is  stronger,  as  all  doubt 
of  John  third's  character  as  heir- 
apparent  is  removed  by  the  pre- 
cept of  clare  constat,  and  infeft- 
ment following;  and  therefore  it 
is  clear  that  the  positive  prescrip- 


tion has  run  in  his  favour;  and 
on  the  other  hand,  the  right  of  the 
children  has  been  cut  off  by  the 
negative  prescription.'' 

9.  In  practical  conveyancing, 
the  principle  that  a  base  fee  may 
be  extinguished  by  possession  for 
forty  years  on  a  title  to  the  supe- 
riority, where  both  the  dominium 
utile  and  the  dominium  directum 
are  vested  in  the  same  party,  is  so 
important,  that  it  may  be  doubted 
whether  the  suggestion  of  Lord 
Mjickenzie  in  the  case  of  Wilson 
V.  Pollock  ought  to  be  adopted. 
It  may  be  inconsistent  with  the 
natm-e  of  prescription  to  allow  that 
principle  of  law  to  l)e  applied  to 
such  cases  at  all,  but  if  it  is  to  be 
appUed,  it  maybe  doubted  whether 
its  application  should  be  restricted 
to  the  case  where  the  heii*8  under 
the  two  titles  are  the  same.  The 
better  course  would  seem  to  be  to 
allow  prescription  to  effect  a  con- 
solidation of  the  property  ^vith  the 
superiority  in  every  case,  whether 
the  heirs  under  the  two  titles  are  the 
same  or  different.  The  difficulty 
which  Lord  Mackenzie  felt  in  re- 
conciling the  case  of  Durham  v, 
Durham  with  those  cases  in  which 
consolidation  was  allowed  to  be 
effected  by  prescription  without  a 
resignation  ad  remanentiam,  is  to 
some  extent  removed  by  the  con- 
sideration, that  in  the  case  of 
Durham  there  was  nothing  to  be 
gained  by  the  party  in  possession, 
and  therefore  it  was  not  to  be 
presumed  to  have  been  his  wish 
that  the  personal  title  which  he 
had  to  the  estate  should  be  extin- 
guished.    In  the  case  of  Durham 
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there  was  but  one  estate  and  two 
titles  to  it.  In  those  cases,  how- 
ever, where  consolidation  is  sought 
to  be  eifected  by  prescription,  there 
are  two  separate  estates  and  one 
title  to  each,  and  the  object  gained 
by  the  party  possessing  on  the 
title  of  superiority  is,  that  the 
two  estates  are  consolidated.  This 
is  an  object  which  it  may  easily 
be  presumed  to  have  been  the 


wish  of  the  party  possessing  to 
effect,  and  the  circumstance  of  the 
heirs  in  the  two  titles  being  dif- 
ferent, seems  to  afford  no  ground 
for  preventing  the  consolidation 
being  effected,  now  that  the  prin- 
ciple of  prescription  has  been 
allowed  to  be  applied  to  those 
cases  where  the  destination  in  the 
two  titles  is  the  same. 
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All  challenge  of  Retours  is  barred  by  the  vicennial  prescription^  as 
well  in  the  case  of  heirs  of  provision  as  of  heirs  jure  sanguinis. 

L— NEILSON  V.  COCHRANE'S  REPRESENTATIVES. 

In  1802  John  Neilson  executed  a  settlement  of  his  lands  inMarchi9,i840. 
favour  of  James  Cochrane.     Having  died  within  sixty  days  of  narbatTvb. 
the  date  of  the  settlement,  it  was  liable  to  be  challenged  on  the 
head  of  deathbed.     In  1809  James  Neilson  expede  a  general 
service  as  heir  to  John  Neilson,  and  granted  to  Cochrane  a 
ratification  of  the  settlement. 

In  1 833  the  pursuer  expede  a  service  as  nearest  lawfiil  heir- 
of-line  and  conquest  to  John  Neilson,  the  maker  of  the  settle- 
ment, and  he  thereafter  brought  an  action  of  reduction,  con- 
cluding to  have  the  conveyance  to  Cochrane  reduced  on  the 
head  of  deathbed,  and  also  concluding  for  reduction  of  the 
service  of  James  Neilson,  and  of  the  deed  of  ratification  granted 
by  him  in  favour  of  Cochrane.  The  defender  pleaded  that  the 
action  was  barred  by  the  vicennial  prescription. 

Pleaded  for  the  Pursuer. — The  vicennial  prescription  of  ^^ovumn  tor 
1617,  c.  13,  was  a  mere  extension  of  the  triennial  prescription 
of  1494,  c.  57,  and  applies  only  to  actions  of  error  against  the 
inquest.    The  Statute  1 6 1 7,  in  the  immediately  preceding  chap- 
ter to  that  creating  the  vicennial  prescription,  renders  it  neces- 
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sary  that  a  party  setting  up  a  title  against  the  true  owner  of 
land  should  have  possessed  upon  the  title  set  up  by  him  for 
forty  years.  In  the  present  case  there  has  been  no  such  pos- 
session. To  hold  then  that  a  party  who  has  simply  expede  a 
general  service,  without  the  adverse  possession  required  by  the 
twelfth  chapter,  is  entitled  to  prevent  the  true  owner  from 
vindicating  his  right,  would  be  to  make  these  two  provisions 
utterly  inconsistent  with  each  other,  or,  in  other  words,  to  make 
the  provisions  in  the  thirteenth  chapter  entirely  supersede  those 
of  the  twelfth,  without  the  slightest  apparent  intention  in  the 
Legislature  so  to  do. 

But,  again,  the  nature  of  the  service  which  was  expede  must 
be  borne  in  mind.  It  was  not  a  case  of  special  service,  where 
the  party  tries  to  connect  himself  with  the  lands.  It  was  a 
mere  general  service,  under  which  nothing  is  transmitted  but 
personal  rights  to  lands  not  clothed  by  infeftment.  It  is  well 
known  that  these  general  services  are  almost  invariably  carried 
through  without  any  opposition,  or  any  one  to  watch  the  pro- 
ceedings, and  if  they  are  not  reducible  after  twenty  years,  there 
is  scarcelv  an  estate  in  Scotland  which  would  be  safe  from  this 
course  of  proceeding,  and,  at  all  events,  the  most  serious  conse- 
quences must  follow.  If,  in  a  proceeding  not  watched,  and 
having  no  other  eflFect  but  to  pass  personal  rights  to  lands,  and 
not  followed  by  any  visible  act  of  possession,  all  parties  are 
excluded  from  challenging  by  the  mere  lapse  of  twenty  years, 
the  law  of  prescription  would  be  a  downright  mockery.  Indeed, 
it  might  actually  happen  that  the  true  heir  had  had  the  posses- 
sion during  the  whole  twenty  years,  but  from  negligence  or 
ignorance  had  allowed  an  inept  retour  to  stand  unreduced  in 
the  person  of  another.  If  a  retour  alone  could  be  reared  up 
into  a  valid  title  to  the  party  served  without  further  evidence 
or  document^,  what  becomes  of  the  well-known  maxim,  "  nfiHa 
sasina  nulla  terra ;"  or  what  indeed  becomes  of  the  whole  doc- 
trine of  the  positive  prescription  of  forty  years  ?  In  fact,  if  the 
plea  maintained  on  the  other  side  were  sustained  it  would 
annihilate  the  forty  years'  prescription  of  land-rights  altogether. 

The  point  in  question  was  ftiUy  considered  in  the  Bargany 
cause,  and  the  dicta  of  the  Judges  in  that  case  entirely  favour 
the  view  now  maintained.     A  mere  general  service  is  not  one 
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of  the  rights  forming  the  title  to  property,  a  sasine  proceeding  n«moii 
upon  a  retour,  as  referred  to  in  the  Statute,  is  a sasine  proceeding  Cochrasks 
upon  the  retour  of  a  special  service  ;  a  general  service  is  not  in 
itself,  like  a  special  service,  the  warrant  of  sasine  ;  and  hence, 
even  if  the  appellant  should  be  held  as  excluded  by  the  terms 
of  the  thirteenth  chapter  of  the  Statute  from  reducing  the 
genaral  service  in  question,  that  would  in  no  degree  prevent 
him  from  challenging  the  sasine  proceeding  on  the  disposition 
and  settlement  executed  on  deathbed,  unless  forty  years'  peace- 
able possession  thereon  can  be  established  by  his  opponent 

Pleaded  for  the  Defender. — The  words  of  the  Statute  aroumeut  for 

1)  KPRXDKR 

1617,  c.  13,  either  taken  alone  or  in  connexion  with  the  terms 
of  the  Act  1494,  sufficiently  demonstrate  that  their  application 
was  not  limited  to  actions  against  the  inquest  for  error. 

The  import  of  the  12th  chapter  of  the  Statute  of  1617,  is  to 
prevent  the  true  owner  of  property  from  challenging  a  defective 
title,  after  the  party  having  the  defective  title  has  been  in 
possession,  by  virtue  of  a  sasine  or  sasines,  for  forty  years.  The 
import  of  the  thirteenth  chapter  was  simply  to  render  the  facts 
found  by  a  jury  under  a  service  indisputable  after  the  lapse  of 
twenty  years.  The  object  of  the  Statute  introducing  the  pre- 
scription of  forty  years  is  the  protection  of  land-rights,  and  of 
the  title  by  which  lands  are  held  against  all  objections  whatever. 
The  view  of  the  Statute  is  to  render  the  whole  title,  after  the 
lapse  of  the  prescriptive  period,  unchallengeable  upon  any 
ground  whatsoever.  After  the  forty  years  have  run  upon  the 
title,  it  is  sustained  by  the  law  in  the  face  of  all  alleged  defects, 
and  against  all  claimants  whatsoever.  The  Act  requires  an 
infeftment ;  and  not  only  so,  but  an  infeftment  on  a  previous 
warrant.  And  although  the  Act  refers  to  sasines  on  retours, 
as  well  as  other  previous  titles,  it  does  so  with  no  particular 
reference  to  the  case  of  retours  as  such,  but  merely  as  the 
warrants  of  the  infeftment ;  inasmuch  as  the  Act  did  not  intend 
that  a  sasine  without  a  warrant  should  be  effectual,  as  the  basis 
of  prescription.  If  there  has  been  a  possession  for  forty  years, 
upon  an  infeftment  following  on  a  regular  warrant,  whether 
retour  or  any  other,  the  whole  right  to  the  lands  stands  secure 
by  virtue  of  this  Act. 


RlPRESKNTA 
TIVE8. 


1840. 


586  PRESCRIPTION  OF  RETOURS. 

Nrilson  The  other  and  separate  Statute  now  under  consideration  was 

Cochrane'b    enacted  for  a  totally  different  purpose  from  that  of  introducing 
a  prescription,  by  which  the  whole  feudal  title  should  be  ren- 
dered secure  against  all  objections  whatever.   It  does  not  enact, 
nor  was  it  intended  to  enact,  that  a  retour  with  twenty  years' 
possession  should  give  a  title  to  lands  incapable  of  being  chal- 
lenged upon  any  ground  whatsoever.    Except  in  its  incidental 
and  collateral  results,  the  Statute  does  not  affect  the  feudal  title 
to  lands  at  all.    All  to  which  the  Statute  has  reference  is  the 
mere  matter  of  propinquity, — ^an  isolated  fact,  which  may  no 
doubt  be  intimately  connected  with  the  title  to  land,  but  may 
also,  as  in  the  case  of  peerages,  and  titles  or  offices  of  honour, 
be  of  vast  importance  even  where  no  land  is  in  question.     And 
in  regard  to  this  fact,  the  Statute  declares,  on  motives  of  very 
obvious  expediency,  that  if  it  is  fixed  by  the  verdict  of  a  jury  it 
shall  be  held  after  the  lapse  of  twenty  years  to  be  fixed  beyond 
challenge,  against  any  person  coming  forward  with  an  opposite 
allegation.     Nothing  is  more  alien  to  its  words  or  manifest 
intention,  than  to  say,  that  merely  because  the  retour  is  un- 
challengeable on  the  point  of  propinquity,  therefore  the  whole 
feudal  title  to  the  lands  is,  de  piano,  to  become  a  valid  heritable 
right.     So  far  as  the  retour  might  be  subject  to  challenge  by  a 
person  claiming  to  be  a  nearer  heir,  that  particular  step  in  the 
progress  is  no  doubt  secured  by  the  Act.     But  all  other  objec- 
tions to  the  title,  of  whatever  kind  they  may  be,  remain  open 
exactly  as   before,  and  will  still  do  so,  until  the  whole  title 
becomes  fortified  by  the  long  prescription. 

There  is  not,  therefore,  the  slightest  collision  between  the 
Act  1617,  c.  12,  introducing  the  long  prescription  of  forty 
years,  and  the  Act  1617,  c.  13,  enacting  the  vicennial  prescrip- 
tion of  retours  now  contended  for.  The  latter  Statute  merelv 
introduced  a  qualification  on  the  immediately  previous  Act,  to 
the  effect  that  where  a  service  formed  part  of  the  feudal  title, 
that  service  should,  on  a  sound  consideration  of  the  fleeting 
nature  of  human  testimony,  be  held  after  twenty  years  to  be 
incapable  of  reduction,  at  the  instance  of  any  person,  alleging 
that  he  himself,  and  not  the  person  served,  was  the  true  heir. 
But  to  this  effect,  and  to  this  effect  only,  does  the  last  Statute 
operate ;  and  this  plainly  involves  no  collision  or  contrariety 


Represknta- 

TIVX8. 

1840. 


PRESCRIPTION  OP  RET0UR9.  587 

between  the  two  Statutes,  but  leaves  them  to  act  in  perfect      Nbimow 
harmony,  according  to  the  entirely  consistent  views  of  policy  ^ochkani^s 
on  which  they  were  respectively  framed. 

The  Bargany  cause  clearly  cannot  have  the  slightest  applica- 
tion to  the  present  case ;  for  there  the  parties,  so  far  from 
disputing  the  re  tour,  respectively  founded  upon  the  facts 
thereby  found  as  the  ground  of  their  conclusions  in  point  of  law. 

Lord  Cockb urn  reported  the  cause  to  the  Second  Division  of 
the  Court,  when  the  opinions  of  the  other  Judges  were  directed 
to  be  taken. 

The  following  Opinion  was  returned  by  Lord  President  Opikioiw. 
Hope,  Lords  Balgray,  Gillies,  Mackenzie,  Corehouse,  Ful- 
LERTON,  Jeffrey,  and  Cockburn  : — "  We  have  considered  the 
cases  given  in  by  the  parties,  and  the  interlocutor  of  the 
Second  Division  of  the  Court,  of  date  14th  May  1835,  and  we 
consider  that  the  conclusion  in  favour  of  the  defenders  is 
unavoidable.  The  Act  1617,  c.  13,  *  statutes  and  ordains  that 
the  said  Act  of  Parliament'  (referring  to  the  Act  1494,  c.  57,) 
'  shall  noways  hurt  nor  prejudge  the  nearest  of  kin  to  seek 
reduction  of  the  saids  retours  and  service  to  be  past  and  expede 
in  time  coming,  and  that  within  the  space  of  twenty  years 
immediately  following  the  date  of  the  saids  retours  and  ser- 
vices ;  and  if  the  saids  summons  of  reduction  be  not  intented, 
executed,  and  pursued  before  the  expiry  of  the  said  twenty 
years,  that  the  said  action  of  reduction  of  the  said  retour  and 
service,  shall  prescrive  in  the  self,  and  no  party  to  be  heard 
thereafter  to  pursue  the  same  reduction.  The  terms  of  the  Act 
appear  to  be  clear  and  unambiguous,  particularly  when  consi- 
dered in  reference  to  the  Act  1494,  to  which  it  alludes. 

**  It  is  very  difficult  to  conceive  that  the  framers  of  the  Act 
1617,  c.  12,  intended  by  the  Act,  c.  13,  both  passed,  it  may  be 
said,  on  the  same  day,  to  alter,  vary,  or  to  do  anything  incon- 
sistent with  the  object  of  the  other  Statute.  The  Act,  c.  12, 
declares,  that  where  a  title  is  produced,  followed  by  infeftment, 
and  clad  with  possession  for  forty  years,  the  same  shall  create 
a  good,  valid,  and  sufficient  right.  The  title  referred  to  is  either 
a  direct  conveyance  or  a  retour,  or  a  precept  of  clare.     The 
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Netlson  Act,  c.  13,  relates  solely  to  one  of  the  titles  referred  to  in  the 
Cochbanb's  Act,  c.  12,  and  there  appears  to  be  no  inconsistency  in  declar- 
ing, that  a  particular  title  shall  be  held,  after  a  certain  period 
of  time,  unobjectionable  and  unchallengeable.  This  forms  but 
one  element  of  the  Act,  c.  12 ;  and  the  other  requisites  must 
concur  before  the  benefit  of  the  Act  can  be  obtained. 

"  When  the  difficulty  of  establishing  propinquity  is  consi- 
dered, which  in  most  cases  depends  upon  human  testimony,  it 
does  seem  highly  expedient  and  just  to  limit  the  period  within 
which  a  service  can  be  set  aside,  and  the  party  of  new  called 
upon  to  undertake  a  probation  ;  and  we  are  persuaded  that 
this  was  the  view  of  the  Legislature.  We  are  the  more  con- 
firmed in  this  view  of  the  Statute  from  considering  what  is  laid 
down  by  our  institutional  writers  from  an  early  period,  and 
uniformly  adhered  to.  These  are  distinctly  laid  down  in  the 
case  for  the  defenders,  from  page  10  to  page  16.  These  cannot 
be  disregarded.  The  unfrequency  of  discussion  on  this  point, 
and  the  paucity  of  decisions,  seem  to  indicate  an  acquiescenco  of 
the  profession  and  of  the  public  in  the  opinion  given  out  by  the 
professed  authors  on  the  law,  in  so  clear  and  in  so  decided  a 
manner.  The  case  referred  to  by  M*Kenzie,  22d  November 
1665,  Younger  v,  Johnston,  was  not  then  decided,  but  it  was 
finally  determined  28th  November  1665,  Stair's  Decisions,  vol. 
i.  p.  315,  and  there  the  Court  were  of  opinion  and  found  *  the 
reduction  of  retours  to  prescrive  sooner  than  other  right.'  We 
consider  the  case  of  Bargany  to  be  in  no  ways  applicable  to  the 
present.  It  was  a  very  peculiar  and  circumstantial  case.  The 
retour  in  that  case  was  of  so  singular  a  nature  as  to  bear  in 
gremio  a  complete  explanation. 

"  Upon  the  whole,  therefore,  we  are  of  opinion,  that  in  a 
question  with  heirs,  the  Act  1617,  c.  13,  applies,  and  that  the 
defender  is  entitled  to  plead  the  benefit  thereof  We  may  add, 
in  conclusion,  that  as  to  all  the  consequences  that  may  be 
deducible  from  this  unavoidable  interpretation  of  the  law,  we 
cannot  prejudicate  ;  that  must  be  left,  if  required,  to  Legisla- 
tive interference." 

The  following  Opinion  was  returned  by  Lord  Moncreifp  : — 
"  Though  it  is  not  without  considerable  difficulty,  I  concur  in 
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the  result  of  the  above-written  opinion.     But  as  I  cannot  con-      Niilsow 
cur  in  the  view  taken  in  it  of  the  Statute  161 7,  c.  13,  I  think    Cochranb's 
it  proper  to  explain  the  ground  of  my  opinion. 

"  The  institutional  writers  have  been  greatly  at  a  loss  to 
determine  what  is  the  precise  meaning  and  effect  of  the  Act 
1617,  c.  13,  so  as  to  render  it  not  inconsistent  with  the  im- 
mediately preceding  Statute  1617,  c.  12.  This  last  Act  pro- 
vides, that  men  shall  not  be  disturbed  in  the  enjoyment  of  their 
estates,  who  have  bruiked  or  possessed  them  by  virtue  of 
infeftments  made  to  them  by  the  King,  or  other  superior  or 
author,  *  for  the  space  of  forty  years,'  provided  they  can  pro- 
duce either  a  charter  preceding  the  entry  of  the  forty  years' 
possession,  with  sasine  on  it,  or  where  there  is  no  charter, 
instruments  of  sasine  *  standing  together  for  the  space  of  forty 
years,  either  proceeding  upon  retours  or  upon  precepts  of  chre 
constat;^  which  rights  are  declared  to  be  '  valid  and  suflBcient 
rights,  beiug  clad  with  the  said  peaceable  and  continual  posses- 
sion of  forty  years,  without  any  lawful  interruption,'  &c.  The 
Act  1617,  c.  13,  on  the  narrative  of  the  Act  1494,  by  w^hich 
summonses  of  error  against  the  determinations  of  inquests  were 
declared  to  prescribe,  if  not  pursued  within  three  years,  pro- 
vides that  that  Act  shall  not  prejudge  the  nearest  of  kin  to 
seek  reduction  of  such  retours  within  twenty  years,  and  that  if 
the  summons  '  be  not  intented,  executed,  and  pursued  within 
the  space  of  twenty  years,'  &c.,  the  action  of  reduction  shall 
prescribe,  and  no  one  be  heard  to  insist  in  it. 

"  I  cannot  think  that  the  second  of  these  Acts  has  an  indis- 
criminate application  to  all  retours,  or  to  all  grounds  of  chal- 
lenge, or  that  the  two  Acts  can  be  reconciled,  simply  on  the 
ground  that  the  last  relates  only  to  one  of  the  titles  mentioned 
in  the  first.  For  to  say  that  two  or  more  infeftments,  proceed- 
ing on  a  retour  of  service,  and  clad  with  forty  years'  possession, 
(as  equivalent  to  charter  and  sasine  with  forty  years'  possession,) 
shall  secure  the  party  against  every  challenge  of  his  title — and 
to  say  that  a  retour  alone,  with  or  without  sasine,  by  the  mere 
lapse  of  twenty  years,  shall  in  every  case  secure  a  party  against 
any  challenge  of  that  title,  appears  to  me  to  involve  a  contra- 
diction in  principle  w  hich  the  framers  of  the  first  Act  cannot  be 
supposed  to  have  intended.    And  it  farther  appears  to  me,  that 
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Neilsox      such  a  construction  of  the  Act  is  not  reconcileable  with  the 
Cochraxe'r    opinions  delivered  in  the  case  of  Bargany. 

"  In  general  I  think  that  the  Act,  in  the  restraining  part  of 
it,  was  intended  to  protect  the  parties  once  served  against  the 
necessity  of  again  producing,  after  twenty  years,  the  proofs  of 
their  propinquity  in  blood  to  the  deceased.  Taking  this  to  be 
the  effect  of  it,  though  it  may  also  protect  against  irregularities 
in  the  proceedings,  I  think,  though  with  difficulty,  that  it  roust 
secure  the  retour  in  this  case  against  the  particular  ground  of 
challenge  brought  against  it.  My  cause  of  difficulty  is  this  : — 
The  pursuer  does  not  object  to  the  statement  of  James  Neilsons 
propinquity  to  John  Neilson  in  Brownside,  from  whom  he  drew 
his  descent ;  he  only  says  that  that  descent  was  through  the 
second  son  of  John,  while  the  pursuer  is  descended  of  Matthew, 
ail  elder  son  ;  and  if  the  direct  case  be  put,  that  A  obtained  a 
service  as  heir  of  his  father,  and  that  after  twenty  years  B, 
stating  himself  to  be  an  elder  son,  absent  perhaps  at  the  time, 
challenged  the  retour,  I  should  have  hesitation  in  saying  that 
the  door  was  shut  against  his  plain  right  by  the  vicennial  pre- 
scription. I  am  aware,  however,  of  the  case  of  Younger  v. 
Johnston,  22d  November  1665,  and  what  Mackenzie  has  said 
on  it  in  his  supplemental  note,  and  only  mean  to  express  a 
doubt  on  the  principle. 

"  But  I  am  of  opinion,  that  in  this  case  the  retour  of  James 
Neilson  is  of  such  a  nature,  according  to  the  statement  in  the 
record,  as  necessarily  to  bring  it  within  the  statutory  prescrip- 
tion. He  is  served  nearest  heir  as  being  the  grandson  of  John 
Neilson.  In  this  it  is  implied,  that  his  father  was  either  the 
eldest  son  or  the  eldest  who  has  left  descendants  ;  and  as  the 
name  of  his  father  does  not  appear,  the  ground  of  challenge  set 
forth  in  the  summons  and  record  is  tnily  an  impeachment  of 
the  propinquity  on  which  he  has  been  served.  I  therefore  con- 
cur with  the  other  Judges  in  thinking  that  in  this  case  the 
action  is  barred  by  the  Statute.'' 

At  the  advising  Lord  Justice-Clerk  Boyle,  and  Lords 
Glenlee  and  Meadowbank,  stated  that  they  concurred  with 
the  majority. 

Lord  Medwyn  observed, — "  If  a  retour  be  followeii  by  pos- 
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session  I  can  understand  prescription  being  applied  to  it.  But  Nmmoii 
as  to  latent  general  services,  I  cannot  suppose  that  it  was  ever  ooohbakb's 
intended  that  these  should  prescribe  by  the  mere  lapse  of 
twenty  years.  The  two  Acts  I  look  upon  as  parts  of  the  same 
law,  and  I  conceive  the  retours  mentioned  in  the  second  Act  are 
retours  of  the  kind  mentioned  in  the  first,  as  forming  a  title  of 
possession.  Here,  I  think,  there  was  possession  as  validating 
another  title.  I  also  conceive  interruption  would  apply  to  such 
a  case.  I  concur,  however,  in  the  result,  though  I  would  wish 
to  guard  my  opinion." 

The  Court  "  Sustained  the  defence  of  vicennial  prescription."  Jvdqwsht. 

^  '^  Jan.  17,  1887. 

The  pursuer  having  appealed  to  the  House  of  Lords,  "  It  was  House  of  Lords, 
Ordered  and  Adjudged  that  the  interlocutor  complained  of  be  March  19,1840. 
Affirmed." 

Lord  Chancellor  Cottenham. — **  My  Lords,  the  question  ormoNs. 
in  this  case  was,  whether  twenty  years  having  elapsed  after 
service  of  James  Neilson  of  Newland  Craigs,  as  heir  to  John 
Neilson  of  Linwood,  there  w^ere  any  provisions  under  the  Scotch 
Acts,  to  which  I  shall  have  occasion  to  refer,  that  w^ould  bar 
the  remedy  of  the  present  appellant,  who  now  claims  to  be  the 
true  heir  to  that  person. 

"  It  appears  that  John  Neilson  of  Linw^ood,  in  the  year  1802, 
executed  a  conveyance  of  certain  estates  to  a  person  of  the 
name  of  James  Cochrane,  a  farmer  at  Linwood,  upon  trusts 
stated  in  the  conveyance.  From  1802  to  the  present  time  the 
parties  claiming  under  this  conveyance  have  been  in  possession 
of  the  property.  But  the  question  has  arisen,  whether  this 
conveyance  can  be  reduced,  or  whetlier  the  pursuer  is  not  barred 
from  reducing  it  by  the  effect  of  prescription  ? 

"  In  1809,  James  Neilson  of  Newland  Craigs  claimed  to  bo 
the  heir  of  John,  and  if  so,  he  was  the  person  authorized  to 
dispute  the  title.  He  was  served  heir  to  John,  and  retoured  as 
such.  Having  so  far  established  his  title  as  heir,  he  confirmed 
the  deed.  This  was  in  1809,  and  in  1833,  the  appellant  set- 
ting up  his  claim  as  heir  to  John,  got  himself  served  heir,  and 
instituted  the  action  out  of  which  the  present  appeal  has  arisen, 
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Nkilsow      for  the  purpose  of  reducing  the  service  in   1809,  being  then 
Cochbank's    above  twenty  years'  standing. 

"  My  Lords,  by  a  Scotch  Act,  in  1494,  only  three  years  were 
allowed  to  a  party  to  dispute  the  service  of  another  as  heir  to 
a  person  deceased  ;  and  that  was  to  be  done  under  a  process 
then  existing,  which  was  a  process  of  error  imputing  to  the  jury 
that  they  had  returned  an  illegal  and  unfounded  verdict,  so 
that  the  jury  themselves  might  upon  that  process  come  iu  and 
defend  the  verdict.  If  there  was  error  in  the  verdict,  the 
eflfect  of  this  process  was  to  get  rid  of  it,  or,  according  to  the 
terras  of  the  Scotch  law,  to  reduce  the  retour  of  the  service, 
that  is,  the  verdict  of  the  jury  re  toured  or  returned  to  Chancery. 

"  In  1617,  by  the  13th  chapter  of  the  Statutes  of  that  year, 
the  period  of  three  years  was  maintained  so  far  as  regarded  the 
proceedings  against  the  jury ;  but  a  different  period  was 
adopted  for  the  purpose  of  questioning  the  title  of  the  party 
himself  who  had  been  served  heir,  and  twenty  years  were 
allowed  for  that  purpose.  By  that  Statute,  therefore,  the  term 
of  twenty  years  was  given  to  a  party,  if  he  claimed  as  nearer 
heir  to  reduce  the  service  and  retour  of  another  person  who 
had  served  as  heir.  This  Act  was  passed  in  terms  new  at  that 
period ;  it  introduced  the  phrase  '  reduction  of  retour  ;'  and 
this  is  the  Act  under  which  the  present  process  was  instituted. 

"  In  this  case,  then,  the  question  is.  Whether  the  pur- 
suer (appellant)  is  not  met  by  the  provision  of  this  Act  ?  The 
argument  raised  in  support  of  the  claim  of  the  appellant  w^as, 
that  although  the  terms  of  the  13th  chapter  of  the  Act  1617, 
taken  by  themselves,  were  nearly  free  from  ambiguity,  still  that 
the  12th  chapter  of  the  Statutes  of  the  same  year,  passed  upon 
a  similar  subject,  \vas  inconsistent  with  chapter  13,  and  that 
the  same  construction  ought  to  be  put  upon  the  provisions  of 
that  Act  as  on  the  other,  or  according  to  some  part  of  the 
argument  adduced,  that  the  provisions  of  the  13th  chapter 
ought  altogether  to  be  disregarded.  If,  my  Lords,  it  had  been 
the  case  that  there  was  any  inconsistency  in  the  two  Statutes, 
according  to  the  ordinary  rules  of  construction  of  Statutes,  the 
last  enactment  would  of  course  have  prevailed ;  if  the  provi- 
sions of  the  1 3th  chapter  were  inconsistent  with  the  provisions 
of  the  12th,  the  12th  must  have  yielded  to  the  18th,  rather 
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than  the  1 3th  to  the  12th.     But  I  do  not  find  that  there  is  this      Nuisoh 
inconsistency  in  the  provisions  of  the  two  Acts.  CocnRAWE'a 

"  Chapter   13th  provides  for  something  distinct  from  that     ^^i^'^^" 
which  has  been  provided  for  in  chapter  1 2.     In  chapter  1 2  the 
words  are,  *  that  they  (that  is  the  parties  in  possession)  shew 
and  produce  instruments  of  seisin,  one  or  more,  continued  and 
standing  together  for  the  space  of  forty  years,  either  proceed- 
ing upon  retours  or  upon  precepts  of  dare  constat ;  which  the 
Statute  declares  shall  be  a  good  title  against  all  persons  what- 
ever.    There  must  therefore,  under  this  Statute,  be  not  only  a 
possession  of  forty  years,  but  a  possession  with  an  ostensible 
ground  of  title ;  there  must  be  that  which  would  in  this  country 
be  called  an  adverse  possession,  that  is  a  possession  hostile  to 
the  party  claiming  the  right  to  the  same,  having  its  origin  in  a 
title  hostile  to  the  right  of  the  party  claiming ;  and  this  will 
make  a  title  against  all  the  world.     The  provisions  of  the  13th 
chapter  seem  to  me  to  be  quite  consistent  with  that  title  being 
good  against  all  the  world.     By  the  13th  chapter  it  is  only 
provided  that  the  party  served  heir  shall  not  be  disturbed  in 
his  rights  as  heir  after  twenty  years,  by  any  action  brought  by 
another  person  claiming  only  to  be  heir.     But  the  heir  may  be 
disturbed  by  any  person  who  comes  in  with  a  stronger  title 
than  that  of  mere  heirship.     It  is  quite  consistent  that  those 
two  parties,  as  between  themselves,  may  be  precluded  from 
disputing  as  to  their  title  after  twenty  years  have  elapsed,  and 
yet  that  another  party  should  not  by  means   of  possession 
adversely  acquire  a  title  against  all  the  world  till  the  expiration 
of  forty  years.     The  Statute  in  chapter  13  only  provides  that 
quoad  the  heirship,  the  service  and  retour  by  one  party  qud 
heir  shall  not  be  disputed  by  another  party  who  merely  comes 
in  qud  heir.     It  is  not  putting  a  forced  construction  upon  one 
or  other  of  those  Statutes  to  say,  that  they  are  consistent  with 
each  other,  indeed  it  seems  to  me,  that  this  is  the  obvious  im- 
port of  the  words  of  the  two  Statutes  taken  together. 

"  My  Lords,  in  the  present  case  we  have  a  party  who  was 
retoured  heir  in  1809,  and  an  act  done  by  him  upon  that 
retour,  viz.,  the  ratification  of  a  conveyance  by  his  ancestor  to 
a  third  party,  and  possession  under  his  assent  by  the  party  to 
whom  the  deed  of  conveyance  was  made.     Although  the  pre- 

VOL.  III.  2  p 


59  if 


PRESCRIPTION  OF  RETOURS. 


Nkilson 
t, 

C0CHRANE*8 

RKPaSSINTA- 

T1VB8. 

1840. 


sent  pursuer  may  claim  by  title  paramount,  the  question  is, 
Whether  under  those  circumstances  he  can,  in  the  character  of 
heir,  come  in  and  dispute  a  title  of  this  nature  ? 

"  As  to  the  consistency  of  the  two  chapters  of  the  Statute,  I 
do  not  think  that  any  doubt  whatever  can  exist.  But  it  was 
said  that  this  13th  chapter  of  the  Act  related  only  to  a  special 
service,  and  not  to  a  general  service.  It  was  so  said  ;  but  it 
was  proved  to  demonstration,  that  anterior  to  this  period 
general  service  was  in  use.  I  think,  therefore,  that  this  Act 
must  be  taken  to  apply  to  the  law  as  it  existed  in  practice  at 
the  time  of  its  enactment,  and  must  be  considered  as  extending 
to  any  proceedings  by  which  a  party  might  be  served  as  heir. 

"  The  provisions  of  these  Statutes  of  1494  and  1617,  chap- 
ter 13,  have  also  had  this  objection  made  to  them,  that  there 
have  not  been  any  decisions  founded  upon  them.  That  is  true, 
but  there  are  various  writers,  who  from  time  to  time  have 
published  works  upon  the  law  of  Scotland,  who  have  spoken  of 
this  distinction  between  special  and  general  service  ;  and  there 
are  some  text  writers  who  say  that  these  Statutes  apply  to 
every  species  of  service.  Lord  Bankton  is  one  of  those  ;  he 
says  that  they  apply  to  general  service. 

"  I  have  not  found  any  authority  by  which  the  claim  of  the 
appellant  can  be  supported.  But  then  it  is  said  that  in  the 
Bargany  case  there  were  observations  of  the  Judges  which  sup- 
ported the  appellant's  view  of  the  matter.  These  observations 
did  not  fairly  arise  from  the  subject-matter  of  adjudication ; 
the  case  itself  proceeded  upon  a  totally  diflferent  ground.  That 
there  was  nothing  in  the  case  to  support  the  position  alluded 
to  was  apparent  from  the  answer  to  a  question  which  I  put  to 
the  counsel  at  the  bar. 

"  Then,  my  Lords,  it  was  said  that  the  Act  of  1617,  chapter 
13,  must  be  considered  as  applying  only  to  the  species  of  pro- 
cess which  at  that  time  existed,  namely,  to  the  prosecution  of 
the  jury  for  an  erroneous  conclusion.  I  do  not  find  any  ground 
in  the  Statute  for  that  argument ;  on  the  contrary,  I  find  that 
the  Statute  expressly  distinguishes  and  separately  provides  for 
both  cases  ;  it  gives  the  opportunity  for  twenty  years  of  insti- 
tuting proceedings  for  the  purpose  of  reducing  the  retour,  but 
it  gives  him  three  years  only  for  the  purpose  of  instituting  this 
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proceeding  against  the  Jury.    With  respect  to  that  proposition,      Nhmok 
I  have  also  carefully  looked  through  the  text  writers  that  have    CocHBAwie's 
been  referred  to,  for  the  purpose  of  seeing  whether  in  those 
text  writers  there  was  any  thing  to  support  it,  and  I  can  find 
no  allusion  to  it. 

"  Then  it  was  said,  that  in  order  to  entitle  the  party  to  this 
defence,  he  must  have  what  was  called  possession,  by  which  I 
understood  the  learned  counsel  to  mean,  not  mere  possession, 
but  possession  under  a  feudal  title,  that  is  to  say,  he  must  have 
made  up  titles  under  the  service  as  heir.  My  Lords,  there  is 
not  only  nothing  to  support  that,  but  there  is  the  authority  of 
Lord  Bankton  against  it,  who  states  that  possession  is  not 
necessary. 

"  It  is  very  true,  that  cases  are  referred  to  in  the  papers,  and 
were  suggested  at  the  bar,  in  which  it  might  be  matter  for 
serious  consideration,  how  far  a  party  should  be  entitled  to 
make  an  unfair  use  of  the  Statute  ;  that  Ls  to  say,  where  some 
unjust  advantage  by  concealment  or  otherwise  may  have  been 
taken  of  the  true  heir.  My  Lords,  if  that  case  should  arise,  it 
would  be  your  Lordships'  duty  to  put  a  reasonable  and  proper 
construction  upon  the  Statute  to  meet  the  case  presented ;  but 
there  is  no  circumstance  in  this  case,  and  your  Lordships  are 
not  therefore  called  upon  to  give  any  opinion  upon  the  subject. 
(Here  his  Lordship  stated  particularly  the  facts  of  the  case.) 

"  In  the  absence,  therefore,  of  all  authority  against  the  pre- 
scription, looking  to  the  plain  terms  of  the  Act  which  gives  the 
prescription,  and  coupled  with  the  circumstances  of  the  case, 
and  weighing  the  arguments  and  observations  which  have  been 
made  against  it,  I  trust  your  Lordships  will  be  of  opinion,  that 
(without  going  further  in  order  to  state  any  opinion  as  to  other 
circumstances  that  may  arise)  the  decision  of  the  Court  of  Ses- 
sion is  correct,  and  that  your  Lordships  will,  therefore,  aflSrm 
this  interlocutor,  and  affirm  it  with  costs." 


IL— CAMPBELL  v,  CAMPBELL. 

In  1706  Sir  Colin  Campbell  entailed  the  lands  of  Strachur   NARnAnv*. 
and  Ardgattan  on  John  Campbell  in  liferent,  and  his  sons  Colin,  jaa.  26, 1848. 
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Campbill  Archibald,  and  John  Campbell  successively  in  fee,  and  the 
Campbell,  heirs-male,  whom  failing,  the  heirs-female,  of  their  bodies. 
ig4g  General  Campbell,  son  of  Colin  Campbell,  having  succeeded 
his  father,  he  made  up  titles  to  the  lands  of  Strachur  by  pre- 
cept from  Chancery  and  sasine  in  1 744,  and  to  the  lands  of 
Ardgattan  by  precept  of  clare  constat  and  infeftment  in  1751. 
In  1797  General  Campbell  executed  a  disposition  of  the 
lands  in  favour  of  himself ;  whom  failing,  to  the  heirs  of  provi- 
sion in  the  entail  1706;  whom  failing,  to  certain  other  persons; 
and  that  under  the  whole  conditions  of  the  original  entail.  On 
this  disposition  a  Crown  charter  was  expede  applicable  to  the 
lands  of  Strachur,  on  which  General  Campbell  was  infeft  in 
1798  ;  but  he  made  up  no  new  title  to  the  lands  of  Ardgattan. 
In  1807  Mrs.  Janet  Campbell,  sister  of  General  Campbell, 
expede  a  general  service  as  nearest  and  lawful  heir-female  of 
tailzie  under  the  disposition  of  1797,  and  also  a  special  service 
in  the  same  character  to  the  lands  of  Strachur,  in  which  Gene- 
ral Campbell  had  been  infeft.  She  was  thereafter  infeft  on  the 
special  retour  in  the  lands  of  Strachur,  and  on  the  general 
service  she  obtained  a  charter  of  resignation  of  the  lands  of 
Ardgattan,  proceeding  on  the  unexecuted  procuratory  contained 
in  the  disposition  of  1797;  and  on  this  charter  she  was  also 
infeft. 

Mrs.  Campbell  was  succeeded  by  her  grandson.  Major  Colin 
Campbell,  who  completed  his  title  in  1821,  and  he  was  succeeded 
by  his  son  John  Campbell  in  1825. 

In   1846   the   pursuer   raised  an  action  of  reduction   and 
declarator   for   the   purpose  of  setting   aside   the   disposition 
executed  by  General  John  Campbell  in  1797,  and  the  titles  and 
retours  following  thereon.     The  character  in  which  he  claimed 
was  as  the  nearest  lawful  heir-male  of  the  body  of  John,  thini 
son  of  the  first  John  Campbell  of  Strachur,  and  he  founded  on 
the  deed  of  1797,  in  so  far  as  it  was  not  in  contravention  of  the 
original  entail.     The  defender  pleaded,  that  the  disposition  of 
1797  having  been  in  existence  and  unchallenged   for   more 
than   forty  years,   it   formed  the  standing  investiture  of  the 
estate,  and  that  the  retours  of  Mrs.  Janet  Campbell  his  great- 
grandmother,  Major  Campbell  his  father,  and  himself,  were  all 
fortified  by  the  vicennial  prescription  under  the  Act  1617,  c.  H 
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Pleaded  for  the  Pursuer. — The  Act  1617,  c.  13,  applies  campbwx 
only  to  services  of  heirs-at-law.  The  preamble  of  the  Act  re-  Campbell. 
cited,  that  the  object  of  the  legislature  was  to  prevent  the  "liisT 
former  Act  1494,  c.  57,  operating  as  a  limitation  of  the  rights  abgument por 
of  "  the  righteous  heir  and  nearest  of  kin,  who  by  the  law  of 
God  and  man  was  to  succeed  in  the  right  of  blood  and  succes- 
sion of  their  predecessors,  and  to  their  lands  and  heritages  jure 
sanguinis  f  the  enacting  words  of  the  Act,  therefore,  applied 
only  to  retours  in  which  the  claimant  had  been  served,  as  heir- 
at-law,  jure  sanguinis ;  and  did  not  operate  against  a  party  who 
was  entitled  to  succeed  by  virtue  of  the  destination  in  a  deed. 
The  intention  of  the  legislature  was  to  prevent  challenges  of  a 
service  after  a  lapse  of  twenty  years,  when  the  witnesses  by 
whose  evidence  the  propinquity  of  the  party  retoured  had  been 
proved,  might  probably  be  dead,  or  otherwise  beyond  his  reach. 
An  heir  of  entail  had,  moreover,  a  jus  crediti  constituted  in  his 
favour  by  the  deed  of  entail ;  and  even  were  it  to  be  held  that 
the  operation  of  the  vicennial  prescription  was  suflScient  to 
defeat  the  rights  of  a  mere  heir  of  provision,  it  could  not  extin- 
guish the  rights  of  an  heir  of  entail,  which  were  to  be  regarded 
as  founded  on  obligation,  and  therefore  could  be  extinguished 
only  by  the  operation  of  the  positive  prescription  under  the  Act 
1617,  c.  12. 

Pleaded  for  the  Defender. — The  Act  1617,  c.  17,  applied  aboumsxtpor 
to  all  retours,  whether  of  heirs-at-law  or  of  heirs  of  provision ; 
and  its  clear  import  was  simply  to  make  twenty,  and  not  three, 
years  the  period  of  prescription.  Further,  it  was  impossible, 
in  such  a  case  as  this,  to  inquire  who  was  the  heir  of  provision 
under  the  deed,  without  also  inquiring  into  the  jus  sanguinis; 
the  whole  question,  in  fact,  resolved  itself  into  a  question  of 
propinquity. 

Lord  Robertson,  Ordinary,  Found,  "  That  the  present  action 
of  reduction,  which  was  not  instituted  until  the  3d  August  1846, 
has  been  raised  for  the  purpose  of  setting  aside  the  foresaid 
disposition  by  the  said  General  John  Campbell,  dated  15th 
April  1 797,  and  subsequent  titles  and  retours  following  thereon ; 
and  thatthe  title  on  which  the  pursuer  founds  is  that  of  nearest 
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Campbell  and  lawful  heir-male  to  John  Campbell,  third  lawful  son  of 
Campbell.  John  Campbell  of  Strachur,  the  person  first  named  in  the  said 
1848.  deed  of  entail  of  24th  April  1706,  and  also  nearest  and  lawful 
heir-male  of  tailzie  of  the  said  General  John  Campbell,  under 
the  said  entail  of  1706,  and  the  said  disposition  of  15th  April 
1797,  in  so  far  as  the  same  may  be  valid  and  effectual,  and  not 
in  contravention  of  the  former  deed  of  entail :  finds,  in  so  far  as 
regards  the  foresaid  lands  of  Strachur,  the  titles  made  up  in 
the  person  of  the  said  General  John  Campbell,  under  the  fore- 
said Crown  charter,  dated  5th  July,  and  sealed  8th  November 
1797,  and  instrument  of  sasine,  dated  5th,  registered  21st 
February  1798,  form  the  standing  investiture,  and  that  the 
same  is  fortified  by  prescription  under  the  Act  1617,  c.  12, 
and  that  no  challenge  thereof  is  competent  in  respect  of  any 
prior  titles,  and  that  no  relevant  ground  has  been  set  forth  for 
challenging  the  same  :  finds,  that,  in  so  far  as  regards  the  said 
lands  of  Strachur  and  others,  the  retour  of  the  special  service 
of  the  said  Mrs.  Janet  Campbell,  dated  30th  March  1807,  the 
retour  of  the  special  service  of  the  said  Major  Colin  Campbell, 
dated  21st  November  1821,  and  the  retour  of  the  special  ser- 
vice of  the  defender,  dated  12th  January  1825,  not  having 
been  challenged  in  any  action  of  reduction,  intented,  executed, 
and  pursued,  within  the  space  of  twenty  years  immediately 
following  the  date  of  the  said  retours  and  services,  the  same 
are  prescribed  under  the  Act  1617,  c.  13,  and  that  no  party 
can  now  be  heard  to  set  aside  the  same  in  any  action  of  reduc- 
tion, in  so  far  as  regards  the  said  lands.'' 

Jwi^STiMS.       '^^®  pursuer  having  reclaimed,  the  Court  "  Adhered." 

Opinions.  Lord  PRESIDENT  BoYLE. — "  I  have  paid  all  attention  to  the 
ingenious  argument  of  the  pursuer,  but  I  can  see  neither  reason 
nor  authority  for  altering  the  interlocutor." 

Lord  Mackenzie  concurred. 

Lord  Fullerton. — "  In  this  case  there  is  no  room  for  the 
distinction  maintained  by  the  pursuer.  There  is  nothing  here 
but  a  question  of  propinquity  ;  there  is  no  question  whatever, 
either  of  law  or  destination.  Mrs.  Campbell  was  undoubtedly 
the  heir,  both  in  the  original  entail  and  in  the  deed  of  1797,  if 
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there  were  no  heirs-male  in  existence.     Whether  she  was  the     Campbmx 
nearest  heir  was  a  question  of  fact  or  propinquity,  and  this  is    Campbrlu 
just  the  same  point  as  that  raised  in  the  case  of  Cochrane.      TsIiT 
Suppose  the  destination  in  this  entail  had  been  in  favour  of 
heirs-male  alone,  and  that  a  party  had  been  served  heir  under 
the  destination,  could  the  operation  of  the  Statute  1617,  c.  13, 
be  excluded  by  another  party  coming  forward  and  saying,  I  am 
a  nearer  heir  than  the  party  previously  served  ?    Certainly  not ; 
and  I  cannot  see  the  difference  between  such  a  case  and  the 
present.     I  therefore  think  the  interlocutor  is  right." 

Lord  Jeffrey. — "  It  is  impossible  to  take  any  other  view. 
I  have  always  thought  the  Act  1617,  c.  13,  a  fertile  source  of 
perplexity,  and  its  clashing  with  the  great  Act  of  the  same 
year,  which  introduced  the  prescription  of  forty  years,  has 
added  to  our  difficulties.  I  perfectly  recollect  arguing  the  case 
of  Bargany,  and  that  every  one  thought  it  a  great  relief  when 
we  found  a  flaw  on  the  face  of  the  retour,  which  saved  the 
Court  from  the  necessity  of  '  redding  the  marches'  between 
these  Statutes.  Looking  at  the  words  of  this  Act,  and  at  the 
authorities,  I  confess  I  cannot  concur  in  the  opinion  of  that 
eminent  lawyer.  Sir  George  Mackenzie,  that  heirs ^wr^  sanguinis 
are  excluded  from  the  benefit  of  this  prescription  ;  nor,  on  the 
other  hand,  can  I  hold  that  they  alone  can  avail  themselves  of 
its  provisions.  It  has  been  argued,  indeed,  that  mere  heirs  of 
provision,  who  are  not  heirs  jure  sanguinis,  cannot  plead  this 
prescription ;  but  for  that  doctrine  I  can  find  no  authority. 
But,  de  facto,  the  only  question  is  the  question  of  propinquity. 
Had  this  claimant  appeared  as  a  competitor  with  Mrs.  Campbell 
in  1807,  the  only  question  would  have  been,  was  he  an  heir- 
male  called  in  the  entail  ?  If  he  had  established  for  himself  that 
character,  beyond  doubt  he  would  have  been  preferred  to  her." 


In  the  Bargany  cause,  Fuller-  peared  on  the  face  of  the  retour 

TON  V.   Hamilton,    affirmed    in  itself,  tliat  the  party  served  was 

House  of  Lords,  June  20,  1825,  not  the  heir  of  the  person  who 

the  plea  of  vicennial  prescription  died  last  vested  in  the  lands.     In 

was  not  sustained,  because  it  ap-  this  case  the  party  not  the  next 
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heir  was  served,  in  consequence  of 
the  nearer  heir  having  repudiated 
the  estate,  the  investiture  prevent- 
ing him  from  holding  it  along 
with  another ;  but  he  reserved  his 
right,  and  that  of  his  descendants, 
to  take  the  succession  of  the  estate, 
in  the  event  of  liim  or  his  descen- 
dants being  able  to  take  the  suc- 
cession consistently  with  the  in- 
vestiture. In  the  opinion  returned 
in  that  case  by  Lord  President 
Hope,  Lords  Hermand,  Succoth, 
Balgray,  Gillies,  Alloway, 
Cringletie,  Meadowbank,  Mac- 
kenzie, and  Eldin,  they  observed, 
— "  We  are  very  clearly  of  opinion 
that  no  difficulty  arises  from  the 
retour  of  John  Hamilton,  as  being 
fortified  by  the  vicennial  prescrip- 
tion under  the  Act  1617.  We 
are  of  opinion  that  the  vicennial 
prescription  could  not  run  upon 
that  retour,  because  it  appears, 
upon  the  face  of  the  retour  itself, 
that  the  party  who  was  served 
heir  was  not,  and  could  not  be, 
the  heir  of  the  person  who  died 
last  vested  in  the  right.  John 
Hamilton  was  only  the  second  son 
of  Joanna  Hamilton,  whereas  the 
right  to  the  estate  descended  to 
his  eldest  brother.  Sir  Hew,  by 
the  terms  of  the  Bargany  entail. 
All  this  appears  from  the  retour 
itself,  which  was  therefore  a  mere 
nullity.  We  think  that  no  pre- 
scription could  run  upon  such  a 
retour,  as  it  is  a  general  rule  of 
law,  that  prescription  does  not 
cover  defects  that  appear  upon  the 
face  of  the  writing  upon  which 
prescription  is  pleaded ;  and  as  it 
appears  upon  the  face  of  the  retour 
that  John  was  not  heir,  it  proves 


that  fact,  but  cannot  prove  the 
contrary  fact,  that  he  was  the  heir 
of  James  Lord  Bargany,  the  per- 
son last  in  the  right.     The  retour 
refers  to  the  judgment  of  the  House 
of  Lords  affirming  the  judgment 
of  the  Court  of  Session,  '  per  quam 
compertum  fuit  quod   status  de 
Bargany  descendit  ad  Domimun 
Hugonem  Ualrymple  de  Castleton 
filium  natu  maximum,'  &c.,  '  et 
quod  ille  debet  inser\4ri    h«eres 
talliae,'  &c.     The  retour  then  re- 
fers to  the  deed  of  repudiation,  as 
'  quoddam  scriptum,'  &c.,   ^  per 
quod  repudiavit,'  &c.,  '  in  favorem 
diet.  Joannis  Hamilton   proximi 
haeredis  talliae,'  &c.     We  are  of 
opinion,  that  the  retour  of  John 
Hamilton  could  not  have  protected 
himself  against  a  reduction,  or 
other  challenge  of  it ;  but  we  are 
farther  of  opinion,  that  a  retour, 
though  correct  and  unexception- 
able ex  facie,  and  therefore  suffi- 
cient to  protect  the  person  served 
as  heir,  after  the  vicennial  pre- 
scription, is  only  of  a  personal 
nature ;  and  though  it  may  pro- 
tect   liimself   personally,    cannot 
after  his  death  affijct  the  right  of 
the  true  heir,  for  such  was  not  the 
meaning  of  the  Statute.     And  it 
is  worthy  of  remark,  that  if  the 
vicennial  prescription    had   been 
available  to  the  heirs  of  the  pre- 
scriber,  so  as  to  exclude  the  true 
heirs  of  the  investiture,  the  forty 
years'  prescription  of  land-rights 
would  by  necessary  consequence 
have  been  done  away,  and  in  every 
case  of  titles  made  up  by  serrice 
and  retour  a  shorter  prescription 
of  twenty  years  would  have  been 
established ;  while,  in  the  case  ot 
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titles  made  up  by  precept  of  dare 
constat,  adjudication  in  imple- 
ment, or  any  other  mode,  the  full 
prescription  of  forty  years  would 
have  been  required.  It  is  evident 
that  a  vicennial  prescription  of 
sasines,  proceeding  upon  retours, 
is  utterly  inconsistent  with  the 
Act  establishing  the  forty  years' 
prescription  in  its  very  ternLS,  by 
which  it  is  provided,  that  where 
there  is  no  charter  extant,  the 


party  must  shew  and  produce  in- 
struments of  sasine,  one  or  more, 
standing  together  for  the  said  space 
of  forty  years,  either  proceeding 
upon  retours,  or  upon  precepts  of 
clai^e  constat.  We  think,  there- 
fore, that  it  would  be  a  total  mis- 
construction of  these  two  Acts,  as 
they  must  be  taken  together,  to 
hold  that  the  vicennial  prescrip- 
tion is  of  the  smallest  consequence 
in  this  case." 
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A  Conveyance  to  a  Parent  in  Liferent,  and  to  his  children  unborn  or 
unnamed  in  fee,  imports  a  right  of  fee  in  the  parent,  and  a  spes 
succession  is  merely  in  the  children, 

I.—FROG'S  CREDITORS  v.  HIS  CHILDREN. 

Nov.  25, 1736.  Bethb A  DuND  AS  conveyed  Certain  heritable  subjects  to  her 
Narrative,  eldest  grandson  Robert  Frog  "  in  liferent,  and  to  the  heirs 
lawfully  to  be  procreated  of  his  body  in  fee  ;  and  failing  of  him 
by  decease,  without  heirs  of  his  body,  to  his  brother  James 
Frog,  also  in  liferent,  and  to  the  heirs  lawfully  to  be  procreated 
of  his  body  in  fee  ;  and  failing  both  her  said  grandsons  without 
heirs  of  their  bodies,  to  John  Frog,  her  second  son,  in  liferent, 
and  the  heirs  of  his  body  in  fee ;  which  failing,  to  Elizabeth 
Frog,  her  daughter,  in  liferent,  and  the  heirs  of  her  body  in 
fee  ;  which  all  failing,  to  her  own  nearest  lawful  heirs  whatso- 
ever." 

In  virtue  of  this  deed  Robert  Frog  was  infeft,  and  having 
afterwards  contracted  debt,  he,  in  order  to  make  payment  to 
his  creditors,  sold  the  subjects  contained  in  the  disposition- 
The  purchaser,  however,  having  objected  to  complete  the  sale, 
on  the  ground  that  the  seller  had  only  a  liferent  in  the  subjects, 
the  case  was  brought  into  Court  for  the  purpose  of  having  that 
point  determined,  the  contradictor  being  the  creditors  of  the 
seller  on  the  one  hand,  and  his  children  on  the  other. 
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Pleaded  for  the  Creditors. — The  question  in  dispute  is,      feoo'i 
Whether  the  fee  in  the  subjects  conveyed  by  Bethea  Dundas         «. 
was,  by  the  disposition  executed  by  her,  conveyed  to  Robert    "  h'^p"»- 
Frog,  or  to  the  heirs  of  his  body,  none  of  whom  were  existing       ^"^^• 
at  the  time  i  the  Cbkditors. 

Wherever  a  right  is  granted  to  a  father  in  liferent,,  and  to 
the  heirs  of  his  body  nascituri  in  fee,  the  father  is  always 
understood  to  be  fiar,  if  no  other  restriction  is  expressed,  and 
his  children  are  deemed  only  heirs  of  provision.  It  is  a 
settled  principle  of  law,  that  a  fee  cannot  be  in  pendente,  but 
must  be  settled  upon  some  person  existing  at  the  time  of  the 
disposition.  The  reason  of  this  maxim  is,  that  it  would  be 
inconsistent  with  common  sense  to  suppose  a  property  without 
a  proprietor ;  and  if  the  contrary  doctrine  took  place,  many 
absurdities  would  follow.  Thus,  if  the  dominium  directum  were 
allowed  to  be  pendent,  the  vassal  could  not  be  entered  ;  and  if 
the  dominium  utile,  the  superior  could  not  have  a  vassal.  If, 
again,  the  former  proprietor  had  contracted  debt,  his  creditors 
could  not  affect  it,  because  there  would  be  no  person  from 
whom  it  could  be  adjudged.  Accordingly,  Lord  Stair  declares, 
"  that  the  fee  necessarily  must  belong  to  some  person,  and  it 
cannot  hang  in  the  heir  on  a  future  possibility,  which  is  a  prin- 
ciple mentioned,  and  use  hath  been  made  frequently  before." 
As,  therefore,  this  maxim  has  been  considered  as  a  fixed  prin- 
ciple in  law,  it  has  followed  that  parents  taking  rights  to  them- 
selves or  others,  settling  them  upon  them  with  substitutions  to 
their  children  nascituri,  have  pronjiscuously  made  use  of  the 
words  "  fee,  conjunct  fee,  or  liferent,"  because  all  these  words, 
when  applied  to  the  parents,  behoved  to  have  the  same  effect. 
As  children  nascituri  could  not  possibly  be  vested  in  the  fee 
when  they  were  not  in  being,  the  liferent  provided  to  the 
parent  is  understood  to  be  a  usus  fructus  causalis,  resolving 
into  a  real  fee,  the  children  being  capable  of  no  other  right  but 
a  succession  to  the  fee  after  the  father's  decease ;  and  therefore, 
though  they  were  nominally  designed  fiars,  that,  from  the 
nature  of  the  thing,  could  impart  no  more  than  a  provision  of 
succession.  If,  in  the  present  case,  the  disponer  had  intended 
to  have  given  the  parent  a  bare  liferent  merely,  she  would 
have  added  the  word  '*  allenarly."     That  word  not  being  used, 
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Frog's      the  term  liferent  imparts  a  vsus  fruchis  causalis.     The  idea  of 

Creditors 

V.  a  fiduciary  fee  being  in  the  father  for  behoof  of  the  heirs  of  his 
18  HiLPREN.  j3Q(jy^  jg  ^^  imagination  which  has  no  foundation  in  the  settle- 
1786.  ment,  and  directly  contradicts  the  argument  on  behalf  of  the 
children,  which  depends  upon  taking  the  word  liferent  in  a 
itrict  and  limited  sense.  If  that  is  departed  from,  and  it  is 
once  admitted  that  the  fee  is  by  the  deed  lodged  in  the  father. 
It  is  necessary  to  shew  what  words  there  are  in  the  deed  which 
import  a  restriction  upon  him.  A  trust  is  not  to  be  inferred 
from  such  a  clause  as  that  in  question.  Trusts  must  be  plainly 
expressed,  and  not  left  to  be  gathered  from  remote  infer- 
ences. 

Argitiiknt  FOR      Pleaded  FOR  THE  CHILDREN. — The  words  of  a  conveyance 

lai  CniLDRRN.  ,    ,  ,  •^ 

cannot  be  interpreted  in  opposition  to  their  legal  and  natural 
import.  A  disposition  granted  to  a  person  in  liferent  cannot 
be  construed  to  mean  a  disposition  in  fee.  The  words  used, 
and  the  thing  signified,  are,  in  law  and  sense,  and  in  common 
use,  entirely  different  in  their  import.  It  is  admitted  by  the 
creditors,  that  had  the  disposition  been  to  Robert  Frog  allenarly, 
they  could  not  then  have  pretended  that  he  was  fiar ;  and  yet 
there  is  not  one  single  argument  drawn  from  the  pendency  of 
the  fee,  in  the  present  case,  which  w^ould  not  have  applied  with 
equal  strength  to  the  case  supposed.  Therefore  it  is  evident, 
that  either  the  principle  is  false  or  misapplied. 

The  maxim  that  a  fee  cannot  be  in  pendente,  is,  like  most 
other  rules  in  law,  subject  to  exceptions.  The  case  of  an 
hereditas  jacens  is  one  instance  that  a  fee  may  be  pendent 
But  granting  that  it  were  a  rule  that  a  fee  cannot  be  pendent, 
yet  that  does  not  affect  the  present  question,  which  is.  Whether 
a  disposition  to  a  person  in  liferent  is  to  be  construed  a  disposi- 
tion in  fee,  contrary  to  the  plain  and  obvious  meaning  of  the 
words,  which  impoi't  rights  of  a  quite  different  nature  ?  What 
is  more  common  in  law  than  dispositions  and  legacies  under  a 
great  many  conditions,  such  as  Si  navis  ex  Asia  venerit,  si 
CapitoHum  ascenderit.  During  the  pendency  of  such  a  condi- 
tion, who  is  fiar  ?  The  answer  is,  the  dispouer  himself,  or  his 
heir  is  fiduciary  fiar  ;  but  then,  upon  the  existence  of  the  condi- 
tion, he  to  whom  the  disposition  or  condition  was  made  takes 
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up  the  subject,  and  had  by  the  civil  law  a  rei  vindicatio  com-      Fboq's 
patent  to  him  against  all  possessors.  v. 

If  the  subject  in  question  had  been  conveyed  to  the  heirs  to  "  Cfl'">^»y> 
be  procreated  of  Robert  Frog's  body,  without  any  provision  at  ,  ^"^^^ 
all  to  Robert  Frog,  what  would  have  been  the  effect  of  the 
disposition  ?  Would  it  have  vested  the  estate  in  persons  not 
existing  1  or  would  it  have  made  the  estate  caduciary  ?  It  is 
plain  that  such  a  disposition,  though  here  resolved  into  a  condi- 
tion, namely,  if  Robert  Frog  had  children.  During  the  pendency 
of  that  condition,  if  it  be  denied  that  the  fee  was  pendent,  then 
it  is  clear  that  it  remained  with  the  disponcr  during  her  life, 
and  afterwards  with  her  heirs-at-law  fiduciary,  for  the  behoof 
of  the  children  when  they  should  exist,  and  if  they  never  did 
exist,  then  it  remained  with  the  heirs  of  the  disponer  ;  nor 
does  any  difference  arise  from  the  circumstance  of  the  liferent 
being  disponed  to  Robert  Frog  for  tantum  covcessum  quantum 
scriptum.  The  liferent  is  a  distinct  and  separate  right  from 
the  fee.  The  liferent  might  have  been  conveyed  to  one,  and 
the  fee  to  the  heirs  of  another.  In  this  case  surely  he  to  whom 
the  liferent  was  provided  could  claim  no  more  but  the  liferent, 
even  although  those  to  whom  the  fee  was  provided  were  only 
nascituri 

What  seems  to  mislead  the  creditors  of  Robert  Frog  is,  the 
conveyance  being  to  his  heirs,  which  sounds  as  if  they  were  to 
derive  right  through  him.  This,  however,  is  a  mistake.  For 
they  are  by  no  means  heirs  to  him  in  the  subject  disponed,  but 
direct  disponees  themselves,  and  have  no  necessity  for  a  service 
to  any  body  to  entitle  them  to  the  subject,  but  require  only  a 
proof  or  cognition  that  they  are  the  children  of  Robert  Frog. 
The  calling  them  the  heirs  of  the  body  of  Robert  Frog  is  only 
to  point  out  who  was  to  succeed,  but  does  not  constitute  their 
title  of  succession.  The  father,  therefore,  being  provided  in 
the  liferent,  cannot  prejudge  the  children's  fee,  no  more  than  if 
a  stranger  had  been  provided  in  it ;  and  he  can  reap  no  more 
benefit  by  the  provision  of  fee  being  to  his  own  children  nasci- 
turi, than  if  it  had  been  to  the  children  nascituri  of  another, 
unless  the  creditors  can  establish  a  new  sort  of  succession,  and 
maintain,  that  because  a  man's  children  succeed  to  him  after  he 
is  dead,  therefore  he  should  succeed  to  them  before  they  are  born. 
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F&oo'b 
GaxDiToas 

His  Cbild&in. 

1786. 

First  Interlooa- 
tor  of  Court 
JaxL  28, 1784. 

JUDGMBNT. 

Nov.  25, 1786. 


"  The  Lords  having  considered  the  right  granted  by  Bethea 
Dundas  to  Robert  Frog,  her  grandson,  Find,  that  thereby  a 
right  of  liferent  was  only  established  in  the  person  of  the  said 
Robert,  and  therefore  that  the  creditors  of  the  said  Robert 
have  no  interest  in  the  price." 

The  creditors  having  reclaimed,  the  Court  Altered  their 
former  interlocutor,  and  "  Found  Robert  Frog  to  be  fiar/' 


1.  On  the  Session  Papers  Lord 
KiLKERRAN  has  written,  "  The 
Lords  altered — Elchies,  because 
of  a  special  clause  in  the  disposi- 
tion, which  supposed  Robert  and 
James  might  have  had  the  fee 
devolved  on  them.  Newhall,  for 
a  more  general  reason,  namely, 
because  of  the  many  decisions. 
Nota, — This  is  one  of  those  cases 
in  which  little  matter  how  the 
law  be,  provided  it  be  fixed,  and 
therefore  the  decision  should  not 
be  altered,  whatever  one  might 
think  were  the  practice  to  begin." 
— MS,  Notes,  Kilkerraria  Session 
Papers,  In  the  case  of  Lilly  v. 
LiDDLE,  February  24,  1741,  a 
similar  judgment  was  pronounced. 
In  his  Decisions  Lord  Kilkerran 
observes, — "  This  point  was  for- 
merly so  determined  in  the  case 
of  the  children  of  Robert  Frog  v. 
His  Creditors,  and  only  because 
the  Court  had  given  different 
judgments  upon  it  in  that  case  is 
the  present  case  taken  notice  of,  in 
which  it  was  so  much  considered 
as  an  established  point,  that  a 
bill  reclaiming  against  the  Ordin- 
ary's   interlocutor    was    refused 


without  answers,  many  of  the 
Court  at  the  same  time  declaring, 
as  likewise  had  been  done  in  the 
said  case  of  Frog,  that  but  for  the 
course  of  decisions,  they  should 
have  been  of  opinion  that  the  son 
was  not  fiar  but  fiduciaiy  for  his 
children.'' — KiOcerran'sDecmons, 
p.  190. 

2.  In  the  case  of  Lindsay  v. 
DoTT,  December  9,  1807,  a  father 
conveyed  to  himself,  in  liferent, 
and  to  his  daughter,  nominatim, 
"  also  in  liferent,  during  all  the 
days  of  her  lifetime,  and  to  the 
children  already  procreated,  or  to 
be  procreated  of  the  marriage 
between  her  and  David  Lindsav, 
equally  amongst  them,  in  fee." 
The  father  reserved  to  himself 
power  to  alter,  sell,  burtlen,  or 
dispone,  as  fully  and  effectually  as 
if  his  daughter's  name  had  not 
been  mentioned.  On  her  father's 
death  the  daughter  took  posses- 
sion of  the  subjects,  and  thereafter 
sold  them.  On  her  death  her 
children  brought  an  action  of 
declarator  and  reduction  to  esta- 
blish their  right  to  the  subjedis 
and  to  set  aside  that  of  the  pur- 


PEE  AND  LIFERENT. 


607 


chaser.  Two  specialties  were 
founded  upon  by  the  pursuer,  as 
distinguishing  the  case  from  that 
of  Newlands.  One  was,  that  their 
mother  was  only  an  interjected 
party  between  the  original  party 
and  the  idtimate  fiar.  The  other 
specialty  was,  that  the  children  of 
the  daughter  were  not  nascituri^ 


but  were  all  bom  before  the  deed 
was  executed.  It  was  therefore 
argued  upon  this  last  specialty, 
that  there  was  no  legal  difficulty 
in  vesting  the  fee  in  the  children. 
The  Court  "  Eepelled  the  reasons 
of  reduction,  and  assoilzied  the 
defender." 


II.— DEWAR  V.  M'KINNON. 


In  1780  Elizabeth  Campbell,  by  her  marriage-contract  with  May  6, 1826. 
Mr.  M'Kinnon,  in  the  event  of  her  succeeding  to  the  lands  of   NAsaATivE. 
Ormaig  and  Blairintibbert,  conveyed  these  lands,  under  the 
reservation  of  her  own  and  her  husband's  liferent  thereof,  "  to 
and  in  favour  of  the  heir-male  of  this  marriage  ;  whom  failing, 
to  the  heir-female  thereof." 

In  the  contract  it  was  provided,  that  if  Miss  Campbell 
should  happen  to  marry  a  second  time,  and  there  should  be  a 
child  or  children  of  the  first  marriage  then  existing,  the  liferent 
provisions  reserved  to  her,  "  whether  proceeding  from  the  rents 
of  the  said  lands  or  otherwise,  should  be  restricted  after  her 
second  marriage  to  the  sum  of  £30  sterling  j'^early,  and  the 
remainder  should  pertain  and  belong  to  the  children  of  this 
marriage." 

Her  husband,  Mr.  M'Kinnon,  died,  leaving  two  sons  of  the 
marriage.  Mrs.  M*Kinnon  thereafter  succeeded  to  the  said 
estates,  and,  as  fiar  of  the  estates,  granted  heritable  bonds  over 
them.  One  of  the  creditors  having  proceeded  to  attach  the 
estate  by  adjudication,  her  eldest  son  claimed  them  as  being 
the  fiar  in  them  under  his  mother's  contract  of  marriage. 

To  try  this  question  the  eldest  son  brought  an  action  of 
adjudication  in  implement  against  his  mother,  in  which  he  set 
forth  that  she  "  was  bound  to  have  executed  all  deeds  neces- 
sary for  properly  and  feudally  vesting  the  said  lands  and  estate, 
under  the  said  reservations  and  other  burdens  and  conditions, 
in  his  &vour,  and  particularly  to  have  made,  granted,  sub- 
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Dbwar  scribed,  and  delivered,  a  valid  and  sufficient  disposition  of  the 
M'KiNNON.  said  lands  and  estate  of  Ormaig  and  Blairintibbert  and  others, 
1325.  to  and  in  favour  of  the  pursuer  as  heir-male  of  the  said 
marriage,  whom  failing,  to  the  heir-female  thereof,  under  the 
reservation  and  other  burdens  and  declarations  and  conditions 
before-mentioned,  &c.,  and  to  deliver  therewith  the  title-deeds 
in  her  possession,  in  order  that  the  heritable  and  irredeemable 
right  of  the  said  lands,  burdened  as  aforesaid,  may  be  properly 
vested  in  the  person  of  the  said  pursuer,  as  heir  foresaid, 
according  to  the  true  intent  and  meaning  of  the  said  contract 
of  marriage,  and  obligation  therein  contained."  He  then  con- 
cluded for  adjudication,  under  reservation  of  her  liferent. 

In  the  course  of  the  action  the  pursuer  died,  and  his  trustees 
were  sisted  in  his  place. 

ARouMBNTroB  Pleaded  for  THE  PuRSUER. — As  the  pursuer  is  the  heir-male 
of  the  marriage,  the  defender  is  bound  to  implement  her  obliga- 
tion in  her  marriage-contract,  by  disponing  to  him  the  lands  in 
question,  under  reservation  of  her  own  liferent.  From  the 
whole  terms  of  the  contract,  and  more  especially  from  the 
clause  restricting  her  liferent  in  the  estates  to  £30  in  case  of 
entering  into  a  second  marriage,  it  is  plain  that  it  was  the 
meaning  and  intention  of  the  parties  that  she  should  only  have 
a  liferent.  The  present  question,  too,  is  one  not  with  creditors, 
but  with  the  heir,  as  to  what  is  the  meaning  of  a  contract  of 
marriage  or  family  arrangement.  Effect,  therefore,  should  be 
given  to  what  appears  to  be  the  intention  of  the  parties,  and 
that  intention  ought  not  to  be  superseded  by  a  strict  technical 
interpretation  of  the  words  employed. 


Drfrxder. 


Argument  FOB  PLEADED  FOR  THE  DEFENDER. — It  has  been  established  by  a 
series  of  decisions,  that  where  an  estate  is  disponed  to  a  parent 
in  liferent,  and  to  children  nascituri  in  fee,  without  any  restric- 
tive words,  the  fee  belongs  to  the  parent.  Applying  this  rule 
to  the  words  of  the  dispositive  clause  in  the  contract  of  marriage, 
it  is  clear  that  the  fee  was  vested  in  the  defender,  and  not  in 
the  heir-male  to  be  procreated  of  the  marriage.  If  such  is  the 
true  construction  of  the  dispositive  clause,  it  is  not  competent 
to  control  it  by  expressions  in  other  parts  of  the  deed. 


.ji 
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Lord  Pitmilly,  Ordinary,  "  Found,  that  the  fee  of  the  lands      Dewar 
in  question  is.  vested  in  the  defender."  m«Kiiw<w. 

1826. 

The  pursuer  having  reclaimed,  the  Court  "  Adhered."  Judomknt. 

^  Feb.  6, 1821. 

The  pursuer  appealed  to  the  House  of  Lords. 

In  the  course  of  the  reply  for  the  Appellant,  Lord  Chan- 
cellor Bldon  observed, — "  I  understand  that  you  mean  to 
contend,  that  the  deed  is  to  be  read  as  if  the  word  '  allenarly' 
had  been  in  it.  You  mean  also  to  contend,  that  there  are  other 
restrictive  words  equivalent  to  allenarly.  It  has  been  stated 
that  that  is  a  new  point,  not  argued  before  the  Court  of  Ses- 
sion. You  state,  that  there  is  another  new  point  made  on  the 
other  side  of  the  Bar,  namely,  that  if  the  word  '  allenarly'  had 
been  in  this  contract,  the  titles  must  have  been  made  up  in  the 
way  they  were  at  the  time  the  inheritance  came  to  her  under 
this  contract.  Now  that  also  is  said  to  be  a  new  point  not 
before  the  Court  of  Session.  Then  there  arises  the  question. 
Whether  we  are  to  deal  with  both  of  these  in  point  of  form  with- 
out remitting  the  cause  ?  If  the  word  '  allenarly'  had  been  there, 
you  would  have  contended  in  this  way, — that  if,  previous  to  the 
estate  becoming  hers,  there  were  children  born,  the  doctrine 
that  arises  where  there  is  the  term  nascituri,  will  not  apply,  for 
the  fee  would  not  in  that  case  have  been  pendent,  for  the 
inheritance  must  be  vested  in  her  children ;  and  that  if  the 
children  were  nascituri  the  parent  ought  to  be  made  fiduciary 
for  the  children, — a  doctrine  as  to  which  Lord  Rosslyn  said, 
(being  rather  more  of  a  North  countryman  than  I  am,)  that  he 
did  not  understand  what  it  meant.  I  should  be  disposed, 
without  much  farther  consideration,  to  send  this  back  to  the 
Court  of  Session,  desiring  them  to  consider  the  point,  but  that 
remits  seem  very  unpopular  just  now.  I  would  not,  therefore, 
wish  to  do  it  if  I  could  help  it." 

The  Solicitor-General  having  proceeded  in  his  reply, — 

The  Lord  Chancellor  again  observed,  "  I  think  what  Lord 

Rosslyn  meant  was,  that  the  Court  of  Session  had  so  frequently 

decided,  that  where  the  word  '  only'  was  not  in  the  settlement, 

the  fee  should  be  considered  as  being  in  the  parent,  that  he 

VOL.  III.  2  Q 
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Dbwab 

M'KlNMON. 

1826. 


would  not  determine  that  the  word  *  only'  should  make  any 
distinction,  but  that  he  could  not  understand  how  the  parent 
would  be  a  fiduciary.  Whether  that  is  understood  in  Scotland 
I  cannot  say." 

The  Solicitor-General  having  again  proceeded, — 
The  Lord  Chancellor  observed,  "  According  to  the  Eng- 
lish law,  the  son  would  not  be  bound  to  pay  one  farthing ;  for 
his  obligation  would  arise  only  out  of  his  taking  this  estate  by 
virtue  of  this  instrument.  According  to  the  English  law,  I 
take  it  to  be  as  clear  as  the  sun  at  noon-day,  that  no  child  of 
this  marriage  would  have  been  bound,  by  this  contract,  to  pay 
the  £200,  unless  he  took  under  this  contract.  Then  how  is 
that  clause  to  operate  in  the  case  mentioned,  that  of  the  wife's 
estate  being  restrained  to  £30  a-year  1" 


Opihions.         At  the  close  of  the  argument  The  Lord  Chancbllob  ob- 
served,— "  My  Lords,  the   Solicitor-General  of  England  has 
expressed  a  doubt,  whether  his  mind  is  not  in  the  situation  of 
being  a  good  deal  influenced  by  his  notions  of  the  law  of  Eng- 
land,    I  would  fairly  say,  that  I  am  conscious  that  may  be 
equally  the  case  with  my  mind ;  and  I  hope  that  may  afford 
an  excuse,  not  unreasonable,  for  my  desiring  of  your  Lordships 
some  time  to  consider  of  this  important  case.     I  cannot  help 
representing  that  my  mind  may  be  in  some  danger  of  being 
misled  by  the  doctrines  of  the  law  of  England,  taking  care,  as 
I  would  at  the  same  time,  to  state,  that  there  is  no  principle 
which  I  have  held  more  sacred,  ever  since  I  have  bad  the 
honour  of  assisting  your  Lordships  in  judicial  matters  respect- 
ing the  law  of  Scotland,  than  to  recollect,  and  to  act  upon  that 
recollection,  that  we  are  sitting  here  as  the  Court  of  Session  in 
Scotland,  to  decide  as  that  Court  ought  to  decide,  and  that  we 
are  bound  not  to  apply  our  English  principles,  and  our  English 
doctrines,  in  judicial  decisions  upon  the  law  of  Scotland. 

"  My  Lords, — Perhaps  this  is  a  case  which  has  a  stronger 
tendency  to  mislead  an  English  lawyer  than  most  cases  have, 
because  the  distinction  in  our  law  with  respect  to  immediate 
conveyances,  and  contracts  for  conveyances,  is  so  well  settled, 
that  a  man's  mind  is  apt  to  dwell,  perhaps  too  readily,  on  mat- 
tens  that  are  extremely  well  settled.     Your  Lordships  kno^ 
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that,  in  conformity  to  what  is  here  stated  to  be  the  law  of  Dewar 
Scotland,  if  an  immediate  conveyance  is  made  of  lands  to  A  for  m^kinnoh. 
life,  with  remainder  to  the  heirs  of  his  body,  or  remainder  to  18267 
his  right  heirs,  though  that  estate  is  given  him  only  for  life, 
jet,  on  settled  principles,  he  has  the  fee  in  him,  by  virtue  of 
the  estate  tail,  with  remainder  to  the  heirs  of  his  body,  with 
the  remainder  in  fee  to  himself  This  doctrine  is  carried  so  far 
that,  even  in  wills  where  it  appears  to  be  the  general  intention 
of  the  testator  that  the  person  shall  not  take  an  estate  merely 
for  his  life,  still,  although  it  is  expressly  given  him  for  life,  you 
sacrifice  the  particular  intention  to  the  general  intention  of 
the  testator,  and  you  give  him  an  estate  tail.  A  more  remark- 
able case  cannot  be  stated  than  the  case  Robinson  v.  Robinson, 
in  which  an  estate  was  given  to  a  man  for  life,  and  no  longer, 
and  yet  he  was  held  to  have  an  estate  of  inheritance  on  account 
of  the  general  intention  of  the  testator. 

"  With  respect  to  a  marriage-contract,  there  can  be  no 
manner  of  doubt  that,  according  to  what  is  held  to  be  the 
effect  of  a  marriage-contract,  an  agreement  to  convey  an  estate 
in  future,  we  should  take  great  care  so  to  limit  the  estate,  that 
the  children  should  not  have  merely  a  spes  successionis,  but 
that  they  should  have  a  secure  estate  of  inheritance  vested  in 
them,  though,  if  the  same  words  had  been  used  in  an  ordinary 
disposition,  those  children  would  have  taken  no  estate,  unless 
they  took  by  inheritance  from  their  parent. 

"  Now,  there  is  one  principle  in  the  law  of  Scotland  which  is 
common  to  the  law  of  England,  and  I  take  it  to  be  this  : — In 
the^r^  place.  If  you  find  points  settled,  particularly  points  of 
title,  you  must  take  infinite  care  not  to  disturb  them  on  slight 
reasons  of  distinction  ;  and  that  although  the  mind  of  the  indi- 
vidual who  is  to  discharge  the  duties  of  a  Judge  may  possibly 
suggest,  and  without  his  being  able  to  get  rid  of  the  effect  of 
that  suggestion,  that  the  actual  intention  of  the  party  was 
different  from  that  which  is  the  implied  intention  of  certain 
words  that  have  been  long  settled  to  have  a  definite  meaning, 
yon  must  dismiss  the  reasoning  that  the  individual  applies  upon 
the  subject,  and  take  yourselves  to,  and  give  the  parties  the 
benefit  of,  that  implied  intention  which  has  been  considered  to 
be  the  meaning  of  the  words,  that  have  frequently,  and  during 
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Dkwar      a  long   period,  received  judicial   interpretation,  though  that 
M*KiiiNON.    judicial  interpretation  may  be  contrary  to  that  which  ought 
1826.       originally  to  have  been  put  upon  these  words. 

"  My  Lords, — There  is  another  reason  why  I  feel  particu- 
larly anxious  to  have  a  little  time  to  consider  this  case,  and  I 
will  fairly  avow  that  it  arises,  not  perhaps  from  circumstances 
connected  onl}'  with  this  case,  but  from  circumstances  connected 
with  your  general  administration  of  justice  in  Scotch  causea 
My  Lords,  there  is  a  great  degree  of  inconvenience,  I  am  ready 
to  admit,  in  frequently  remitting  causes  for  farther  considera- 
tion to  the  Court  of  Session.  It  is  impossible  to  deny  that  it 
leads  to  a  great  deal  of  delay,  and  a  great  deal  of  expense.  On 
the  other  hand,  it  must  never  be  forgotten,  as  it  appears  to  me 
that  your  Lordships,  forming  a  court  of  judicature,  run  very 
great  rLsk,  if  the  points  are  first  discussed  at  your  Bar,  and  first 
decided  upon  there,  whether  you  are  right  or  wrong,  because 
you  are  a  Court  of  Appeal,  and  the  great  doctrines  of  the  law 
of  Scotland  ought  to  be  originally  discussed,  and  decided  in 
Scotland ;  and,  having  been  overlooked  in  the  Court  below, 
you  run  the  risk  of  making  the  decision,  which  you  must  do  as 
the  Court  of  Session,  in  a  way  which  the  Court  of  Session  itself, 
if  the  matter  had  been  discussed  before  it,  would  not  willingly 
have  acceded  to,  as  stating  properly  the  doctrines  of  their  law. 

"  My  Lords, — I  remember  perfectly  well  what  it  was  that 
led  to  the  remittances,  at  a  particular  period,  when  there  were 
a  great  number  of  them  ;  it  originated  in  a  conversation  held 
between  my  Lord  Thurlow  and  my  Lord  Rosslyn,  in  this 
House,  soon  after  I  had  the  honour  first  of  sitting  upon  your 
Lordships'  woolsack :  the  particulars  of  that  conversation  it 
may  not  be  necessary  or  fit  for  me  to  state  now,  but  I  shall 
very  readily  communicate  the  substance  of  it  to  any  of  my 
friends,  the  lieges  of  Scotland,  who  are  at  your  Lordships'  Bar, 
who  may  wish  to  know  what  the  nature  of  that  conversation 
was. 

"  Now,  there  are  some  important  points  in  this  case  which 
have  been  discussed,  and,  as  far  as  one  collects  from  the  papers, 
have  been  discussed  for  the  first  time ;  and  it  will  remain  for 
consideration,  whether  it  will  become  necessary  to  consider  of 
them  in  disposing  of  this  cause,  and  in  what  way  this  House 
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ought  to  dispose  of  it.  My  Lords,  in  respect  to  the  doctrine  Diwar 
itself,  I  should  take  it  to  be  clearly  established,  (and  whether  m«Kixnok. 
right  or  wrong  it  is  not  of  much  consequence  to  inquire,  when  1825. 
the  point  is  clearly  established),  that  if  there  is  a  limitation  in 
m  conveyance  of  an  interest  in  presently  and  unconnected  with 
any  question  of  contract,  to  a  man  and  his  wife,  and  the 
children  of  the  marriage,  on  feudal  principles,  the  fee  is  in  the 
parents — one  of  the  parents  is  the  fiar — which  of  the  parents 
depends  upon  the  circumstances ;  and  it  is  impossible,  in  my 
view  of  the  case,  to  read  what  fell  from  my  Lord  Rosslyn  in 
the  case  of  Newlands,  without  seeing  that  it  was  his  notion, 
that  after  that  doctrine  was  once  clearly  established,  it  would 
have  been  infinitely  better  to  have  adhered  to  that  doctrine, 
than  to  deny  the  application  of  that  doctrine  because  the  word 
*  allenarly'  was  used.  That  appears  to  me  to  have  been  his 
meaning ;  but  his  Lordship  would  not  venture  upon  those 
doubts  about  the  impropriety  of  introducing  that  distinction  to 
disturb  that  which  had  been  settled,  because  the  distinction  had 
been  adopted  in  the  law  of  Scotland,  because,  in  the  adminis- 
tration of  the  law  of  Scotland,  settlements  had  been  construed 
by  applying  that  distinction  ;  and  so  it  was  held. 

"  Then  comes  another  question,  which,  undoubtedly,  is  a  ques- 
tion of  great  importance,  whether,  if  the  word  allenarly  makes 
a  distinction,  there  are  other  words,  or  other  provisions  in  this 
instrument,  that  shall  be  of  the  same  effect  as  the  word  allen- 
arly ?  I  am  ready  to  go  this  length,  namely,  to  say,  that  as 
this  House  was  advised,  by  my  Lord  Rosslyn,  that  the  effect 
that  was  originally  attributed  to  the  word  allenarly  ought,  in 
his  judgment,  still  to  be  attributed  to  it,  so  it  ought  to  have 
that  effect ;  at  the  same  time,  I  apprehend  your  Lordships  will 
take  great  care  not  to  extend  the  effect  of  that  word  farther, 
unless  you  are  convinced  that  you  ought  to  extend  it  farther. 

"  My  Lords, — I  have  not  the  slightest  hesitation  in  saying, 
that  if  this  was  an  English  contract  of  marriage,  I  could  not 
bring  my  mind  to  say  that  there  ought  to  be  an  original  limi- 
tation to  the  children ;  but  it  is  quite  a  different  question  what 
ought  to  be  the  principle  applied  to  it,  taking  it  to  be  a  Scotch 
instrument.  It  must  be  admitted  there  are  clauses  in  this 
instrument,  particularly  with  respect  to  the  personal  estate, 
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Dkwar      which  would  appear  to  me,  even  according  to  the  law  of  Scot- 
M*RiNKOR.    land,  to  go  a  long  way  to  bring  this  case,  if  it  related  to  the 

"18257  personal  estate,  within  the  authority  of  the  case  of  Seton ;  for 
nothing  is  more  clear  than  that  there  is  an  agreement,  that 
whenever  a  sum  of  money  shall  be  uplifted  or  recovered,  % 
security  shall  be  taken  for  that  in  the  names  of  trustees,  as  I 
understand  it,  for  the  father  and  mother  and  children.  The 
doctrine  in  the  case  of  Seton  was  this,  that  because  trustees 
were  to  have  the  property,  therefore  the  fee  could  not  be  in 
pendente,  but  that  it  was  in  the  person  who  was  trustee,  and 
therefore  the  general  doctrine  should  not  apply ;  and  I  agree 
so  far  with  my  Lord  Rosslyn,  that  unless  you  are  to  consider 
the  parent  in  those  cases  in  which  you  hold  him  a  fiduciary  to  be  a 
trustee,  it  is  very  difficult  to  say  how  you  get  the  case  out  of  the 
general  rule,  that  the  fee  is  not  to  be  considered  in  pendente. 

"  But  then  there  is  another  way  of  looking  at  the  case,  which 
is  this  : — Supposing  that  would  be  the  true  way  of  considering 
the  matter  as  to  the  personal  property,  would  the.  intimation 
that  such  is  to  be  the  application  of  the  personal  property  be 
sufficient  to  authorize  you  to  say,  that,  with  respect  to  this 
estate  of  Ormaig,  a  similar  decision  should  be  made  1     And 
that  brings  it  back  to   the  question,  whether  intimations  of 
intention,  scattered  throughout  the  contract,  are  to  have  the 
same  effect  as  the  words  in  the  cases  alluded  to  have  been 
determined  to  have,  namely,  to  give  the  children  an  estate  dis- 
tinct from  their  parents  1     My  Lords,  it  is  an  extremely  diffi- 
cult tiling  for  an  English  lawyer  to  find  out,  in  any  event,  if 
the  heir-male  of  the  marriage  or  the  heir-female  of  the  marriage 
did  not  take  under  this  contract,  how  the  heir-male  of  the 
marriage   or    the*  heir-female    of   the    marriage    would   be 
bound  to  pay  one  shilling  of  that  £200.     But  then  we  most 
not  apply   a  difficulty  which   applies  to  English   cases,  and 
insist,  that  because  that  difficulty  arises  in  English  cases  it 
will  in  Scotch,  though  the  mind  of  the  English  lawyer  cannot 
possibly  find  out  how  the  estate  of  the  wife,  in  the  case  men- 
tioned, was  to  be  restricted  to  £30  a  year,  if  the  wife  was  to 
take  the  inheritance  under  this  contract.     That  is  a  puzzle  in 
the  mind  of  an  English  lawyer,  and  perhaps  the  mind  of  an 
English  lawyer  is  apt  to  be  puzzled.     How  far  our  doctrines 
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are  to  be  reconciled  with  this  case  is,  I  think,  that  which  we  Dewar 
ought  to  dismiss  from  our  minds  entirely  ;  for  the  case  must  be  m^Kinmon. 
decided  according  to  what  is  the  settled  doctrine  of  the  law  of  1325. 
Scotland.  And  what  is  the  settled  doctrine  of  the  law  of  Scot- 
land we  must  endeavour  to  find  out  by  what  has  been  decided 
in  the  Courts  of  Scotland,  regard  being  had  also  to  that  which 
has  been  decided  in  matters  of  the  same  nature  in  this  House. 
For  me,  my  Lords,  I  am  only  doing  justice  to  myself  when  I 
say,  that  I  never  have  intentionally  approached  to  a  conduct  so 
grossly  wrong  as  to  intimate  to  your  Lordships  that  you  ought 
to  apply  English  rules  in  the  decision  of  such  causes ;  and  I 
hope  and  trust,  that  to  the  last  moment  to  which  I  shall  have 
the  honour  of  advising  your  Lordships,  I  shall  do  my  utmost  to 
put  you  in  mind  that  it  is  your  positive  duty  to  apply  the  law 
of  Scotland  to  all  Scotch  causes,  and  to  act  here  as  you  would 
do  on  the  application  of  the  legal  doctrines  if  you  were  sitting 
in  the  Court  of  Session  in  Scotland.  Having  made  these  few 
observations,  I  will  humbly  propose  to  your  Lordships  to  allow  a 
week  or  ten  days  for  the  examination  of  cases  bearing  upon  this 
point,  before  your  Lordships  are  moved  to  come  to  a  decision." 

It  was  thereafter  "  Ordered  and  Adjudged  that  the  appeal  iF^^^^{^rA. 
be  dismissed,  and  the  interlocutors  complained  of  affirmed."        May  6, 1825. 

Lord  Chancellor  Eldon. — "  There  is  a  cause  which  was  opinioot. 
heard  before  your  Lordships  several  weeks  ago,  in  which  a 
gentleman  of  the  name  of  Dewar,  and  others,  are  appellants, 
and  a  Mi*s.  Campbell  or  M'Kinnon,  and  others,  are  respondents. 
It  arises  from  an  action  of  adjudication  in  implement,  brought 
before  the  Court  of  Session  in  Scotland  for^the  purpose  of  try- 
ing the  legal  question,  whether  Mrs.  Campbell  can  be  restricted 
to  a  mere  liferent  of  the  property  in  dispute,  or  whether  she  is 
entitled  to  the  fee  of  the  property  ?  In  defence,  Mrs.  Campbell 
founded  upon  her  marriage-contract  with  Mr.  M'Kiunon  in  1 780, 
as  vesting  her  with  the  absolute  fee  of  the  estate.  She  also 
propounded  three  other  defences,  to  which  I  shall  not  now  call 
the  attention  of  your  Lordships.  This  question  having  come 
on  to  be  argued  before  my  Lord  Pitmilly,  as  Lord  Ordinary, 
that  learned  Judge,  upon  the  8th  of  December  1818,  pro- 
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Dkwae  nounced  an  interlocutor,  finding  that  the  fee  of  the  lands  in 
M*KiNNoir.  question  is  vested  in  the  present  respondent,  Mrs.  Elizabeth 
^  1826.  Campbell ;  and  his  Lordship  adhered  to  the  interlocutor,  upon 
considering  a  representation  and  answers  for  the  parties.  The 
cause  was  then  brought  under  the  review  of  the  Court  of  Session, 
in  the  Second  Division,  by  a  reclaiming  petition  on  the  part  of 
the  appellants,  when  the  Court  refused  that  petition,  and  ad- 
hered to  the  interlocutor  of  my  Lord  Pitmilly ;  as  they  also  did 
upon  a  second  petition  from  the  same  parties.  There  was  yet 
another  interlocutor  of  the  Court  afterwards  pronounced  ;  but  as 
it  relates  solely  to  the  costs  of  the  suit,  I  shall  say  nothing  farther 
upon  it  at  present.  The  result  of  these  proceedings  is,  that 
here  we  have  an  appeal  from  two  interlocutors  of  my  Lord 
Pitmilly,  and  from  two  interlocutors  of  the  Court  of  Session  in 
the  Second  Division,  upon  a  dry  technical  point  of  Scotch  law, 
which  is  very  ably  stated  in  the  papers  upon  your  Lordships' 
table,  and  was  argued  with  the  very  greatest  ability  at  the  Bar 
of  this  House. 

"  It  seems  to  be  universally  held  as  the  law  of  Scotland,  that 
where  a  land  estate  is  settled  upon  a  parent  in  liferent,  and 
upon  his  children  nascituri  in  fee,  the  fee  must  of  necessity  be  in 
the  former;  a  necessity  said  to  arise  from  this  notion  or  from  this 
principle,  that  a  fee  cannot  be  in  pendenti,  although  it  appears 
to  be  admitted  that,  if  the  right  of  liferent  be  quaUfied  by  the 
term  *  allenarly,'  or  *  only,'  the  parents'  right  would  be  reduced 
to  that  of  a  liferent  or  fiduciary  fee.  The  question,  therefore, 
comes  to  this,  whether,  in  Mrs.  Campbell's  marriage  settlement, 
the  context  is  such  as  to  bring  the  present  case  under  the 
same  rule  ?  And,  I  confess,  when  I  find  so  many  consecutive 
judgments  of  these  learned  persons  in  the  Court  below,  and  so 
powerful  conviction  expressed  by  them,  that  an  adherence  to 
this  doctrine  is  necessary  for  the  support  of  land-rights  in 
Scotland,  your  Lordships  certainly  ought  to  pause  before  you 
give  any  countenance  to  an  opposite  principle. 

"  My  Lords, — Since  the  hearing  of  this  case,  I  have  applied 
myself  vrith  most  anxious  attention  to  an  examination  of  all 
the  authorities  which  have  been  brought  forward  upon  the 
present  occasion  ;  and  although  I  do  find  cases  (not  easy  to  be 
distinguished  from   the  present)  where    the  right  had  been 


FEE  AND  LIFERENT.  617 

restricted  to  a  bare  liferent,  yet,  in  a  question  involving  the      Diwah 
security  of  Land  rights  in  Scotland,  and  on  which  the  whole    m^Kihnon. 
profession  of  the  law  in  that  kingdom  appear  to  feel  so  strongly,      IsasT 
that  an  adherence  to  received  and  established  opinions  is  of 
such  importance  to  the  security  of  family  settlements,  and  to 
the  peace  and  quiet  of  individuals,  I  dare  not  say  to  your 
Lordships  that  the  interlocutors  complained  of  are  not  well 
founded ;  but,  while  I  move  that  they  be  affirmed,  I  feel  myself 
constrained  to  add,  that,  under  all  the  circumstances,  the  appel- 
lants were  perfectly  justified  in  bringing  the  matter  before  this 
House,  and  that  there  is  no  groimd  whatever  for  subjecting 
them  in  the  costs  of  the  appeal/' 


III.—GORDON  V.  M'INTOSn. 

In  1825  Alexander  Duke  of  Gordon,  in  contemplation  of  the  April  17, 1845. 
marriage  of  his  natural  daughter  Jane,  executed  a  bond  of  pro-  Naebativ*. 
vision  in  the  following  terms : — "  I,  Alexander  Duke  of  Gor- 
don, in  contemplation  of  an  intended  marriage  between  Jane 
Gordon,  my  daughter,  and  Lachlan  M*Intosh,  surgeon,  lately  in 
Edinburgh,  and  for  the  love,  favour,  and  affection  which  I  have 
and  bear  to  the  said  Jane  Gordon,  do  by  these  presents  bind  and 
oblige  myself,  my  heirs,  executors,  and  successors  whomsoever, 
to  make  payment  to  the  said  Jane  Gordon,  at  the  first  term  of 
Whitsunday  or  Martinmas  after  the  said  intended  marriage,  of 
the  sum  of  £5000  sterling,  and  that  to  the  said  Jane  Gordon  in 
liferent,  during  all  the  days  of  her  lifetime,  secluding  the  jus 
mariti  of  the  said  Lachlan  M'Intosh,  her  intended  husband,  and 
to  the  children  to  be  procreated  of  the  said  intended  marriage 
in  fee,  and  that  in  such  proportions  as  the  said  Jane  Gordon 
and  Lachlan  M'Intosh  shall  appoint  by  any  writing  under  their 
hands,  and  failing  thereof,  to  the  said  children  equally  among 
them,  share  and  share  alike,  or  failing  issue  of  the  said  intended 
marriage,  then  to  the  said  Lachlan  M'Intosh  in  fee.  And 
further,  I  do  by  these  presents  bind  and  oblige  myself,  and  my 
foresaids,  to  make  payment  to  the  said  Jane  Gordon  during  all 
the  days  of  her  lifetime,  secluding  the  jus  mariti  of  the  said 
Lachlan  M'Intosh,  of  a  free  liferent  annuity  of  £200  sterling 
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GoBooK      per  annum,  payable  half-yearly,  commencing  at  the  first  term 
M'lvioiB.     of  Whitsunday  or  Martinmas  which  shall  happen  one  year 
1845.       after  the  date  of  the  said  intended  marriage,  and  so  forth 
thei-eafter,  half-yearly,  at  each  term  of  Whitsunday  and  Mar- 
tinmas, during  the  lifetime  of  the  said  Jane  Gordon,  with  a  fifth 
part  more  of  the  said  annuity  of  liquidate  penalty  for  each 
term's  failure  in   payment  thereof,   declanng  that   the   said 
annuity,  and  also  the  interest  on  the  foresaid  sum  of  £5000 
sterling,  shall  be  payable  upon  the  receipt  of  the  said  Jane 
Gordon  alone  during  her  lifetime,  and  declaring  also,  that  in 
case  I,  the  said  Duke,  or  my  foresaids,  shall  incline  to  pay  up 
the  foresaid  sum  of  £5000,  we  shall  be  entitled  to  do  so  at  any 
term  of  Whitsunday  or  Martinmas,  on  giving  six  months'  notice 
to  that  effect ;  and  in  that  event,  the  foresaid  sum  of  £5000 
shall  be  a^ain  lent  out  and  reinvested  on  good  and  sufficient 
security,  at  the  sight  and  to  the  satisfaction  of  the  Most  Noble 
George,  Marquis  of  Huntly,  Adam  Gordon,  Esq.  of  Newton, 
and  Captain  John  Anderson  of  Candacraig,  or  the  survivor  or 
survivors  of  them,  the  security  to  be  taken  in  the  same  terms 
as  are  above  expressed.     And  in  order  to  secure  the  reinvest- 
ment of  the  foresaid  sum  of  £5000  as  aforesaid,  it  is  hereby 
declared  to  be  necessary  that  the  discharge  to  me  or  my  fore- 
saids shall  be  granted  with  the  consent  of  the  said  George, 
Marquis  of  Huntly,  Adam  Gordon,  and  Captain  John  Ander- 
son, or  the  survivors  or  survivor  of  them,  as  trustees  for  the 
purpose  of  carrying  the  said  reinvestment  into  effect.     And  I 
hereby  revoke  and  recall  all  former  bonds  of  proviijion  granted 
by  me  at  any  time  of  my  life,  to  and  in  favour  of  the  said  Jane 
Gordon,  my  daughter." 

The  Duke  died  in  1829,  and  his  trustees  paid  up  the  £5000 
contained  in  the  bond,  upon  a  discharge  from  Mrs.  M'Intosh, 
her  husband,  and  Captain  Anderson  of  Candacraig — the  other 
two  parties  named  in  the  bond  of  provision  having  declined  to 
act.  The  money  was  then  lent  to  Dr.  M'Intosh  himself,  who 
bound  himself  to  repay  it,  in  terms  of  the  obligation  contained 
in  the  original  bond  of  provision.  Dr.  M'Intosh  lent  the  monejr 
to  LordLovat,  who  granted  an  heritable  security  in  favour  of 
Captain  Anderson  and  Hackney  Kerr,  accountant  in  Edinbuigbi 
as  trustees  for  Mrs.  M'Intosh,  her  husband,  and  family. 
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Dr.  M'Intosh  died  in  1832,  and  Alexander,  the  sole  surviv-     Gordon 
ing  child  of  the  marriage,   died  in   1839.     Disputes  having    m*Iiito8b. 
arisen  between  Mrs.  Mlntosh  and  Captain  M'Intosh,  the  sole      "jjeieT 
surviving  brother  of  her  husband,  as  to  whether  the  fee  was 
vested  in  her  or  not,  a  multiplepoinding  was  brought  to  have 
that  point  determined. 

Pleaded  for  Mrs.  M'Intosh. — It  was  plainly  the  intention  ^Z**^?'  ^^ 
of  her  father  that  his  daughter  rather  than  strangers  should 
have  the  substantial  right  of  fee.  The  bond  bore  to  be  exe- 
cuted out  of  "  love,  favour,  and  affection"  towards  her,  and  by 
it  former  provisions  granted  to  her  were  recalled.  This  was 
also  the  strict  technical  construction  of  the  words  employed ; 
for  it  was  settled  law  that  a  conveyance  to  a  parent  in  liferent, 
and  children  nascituri  in  fee,  without  the  constitution  of  a  trust, 
or  the  use  of  the  term  allenarly,  or  other  terms  importing  that 
the  parent  was  constituted  trustee  for  the  children,  vested  the 
fee  in  the  parent.  The  nomination  of  certain  friends  to  see  the 
money  reinvested,  in  case  of  its  being  paid  up,  could  not  aflFect 
the  operation  of  this  rule  of  law.  That  was  merely  done  by 
way  of  check,  the  better  to  exclude  the  husband's  interference, 
and  ensure  the  protection  of  the  wife's  interests. 

Pleaded  for  Captain  M'Intosh. — The  bond  in  question,  ^houmeht  fob 
under  burden  of  Mrs.  M'Intosh  s  liferent,  belongs  to  the  claim-  tosh. 
ant  as  heir  and  next-of-kin  both  of  his  brother.  Dr.  M'Intosh, 
and  of  Alexander,  the  last  surviving  child  of  the  marriage. 
The  effect  of  the  destination  in  the  bond  was  to  vest  the  fee  in 
Alexander.  Although  a  destination  to  parents  in  liferent,  and 
children  nascituri  in  fee,  created  a  constructive  fee  in  one  or 
other  of  the  parents,  in  order  to  prevent  its  being  in  pendentiy 
yet  that  was  limited  to  a  fiduciaiy  fee  for  behoof  of  the  children, 
either  by  the  use  of  the  words  "  liferent  allenarly,"  or  similar 
words,  or  by  any  circumstances  indicating  the  intention  of  the 
granter  that  the  parents  should  have  no  more  than  a  liferent. 
In  the  present  case,  it  was  plainly  the  intention  of  the  granter, 
from  the  whole  terms  of  th&  bond,  that  Mrs.  M'Intosh  should 
not  have  the  power  of  disposing  of  the  provision.  This  inten- 
tion appeared  especially  clear  in  the  appointment  of  trustees  to 
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superintend  the  reinvestment  of  the  money  in  case  of  its  being 
paid  up.  The  constitution  of  a  trust  was  of  itself  a  circum- 
stance which  prevented  the  liferent  given  to  a  parent  from 
being  construed  as  a  fee.  If  the  fee  was  not  given  to  Alex- 
ander, it  was  given  to  his  father,  the  claimant's  brother,  who 
was  dignioris  sesus^  and  on  whom  the  ultimate  destination 
rested.  Assuming  the  fee  to  be  in  Mrs.  Mlntosh,  she  could 
not  gratuitously  defeat  the  substitution  in  favour  of  her  son 
and  his  heirs. 


Lord  Cuninghamb,  Ordinary,  "  Found  that  according  to  the 
terms  and  conception  of  the  said  original  bond,  and  under  the 
admitted  state  of  the  fact,  that  both  the  child  of  the  marriage 
and  the  said  Lachlan  M'Intosh  have  predeceased  his  wife,  the 
prospective  but  contingent  interest  of  these  parties,  under  the 
substitution  in  the  bond,  has  now  ceased ;  and  that  the  sole 
interest  in  the  fund  secured  by  the  said  bond,  and  the  right  of 
uplifting,  disposing,  and  burdening  the  same  at  pleasure,  is 
vested  in  the  claimant,  Mrs.  Jane  Gordon." 


JUDQHEKT. 

Dec.  8, 1841. 
Opimoxs. 


Captain  M'Intosh  having  reclaimed,  the  Court  "  Adhered." 

Lord  Gillies. — "  I  am  clearl}'  of  opinion  that  we  must  give 
effect  to  the  will  of  the  grantor  of  the  provision,  if  we  can  find 
it  out.  But  I  do  not  believe  that  it  was  his  intention,  in  the 
event  which  has  happened,  that  the  provision  should  be  carried 
away  from  his  daughter.  The  Lord  Ordinary  has  so  full)' 
stated  his  reasons  for  the  construction  of  the  grantor's  intention 
which  he  has  adopted,  and  in  which  I  concur,  that  I  have 
nothing  to  add  to  them.  No  doubt  the  provision  was  made  in 
contemplation  of  marriage,  but  it  was  also  made  '  for  the  love, 
favour,  and  affection'  which  the  grantor  had  and  bore  to  Jane 
Gordon.  That  was  the  motive  of  the  grant.  Can  I  then 
believe  it  to  have  been  his  intention  that  she  was  to  be  deprived 
of  the  provision,  and  that  it  should  go  to  utter  strangers  ?  Then 
the  bond  bears  that  the  payment  shall  be  made  '  to  the  said 
Jane  Gordon.'  And  although  it  also  provides  that  when  the 
grantor  inclines  to  pay  up  the  money,  it  shall  be  lent  out  again 
in  the  same  terms,  at  the  sight  of  certain  parties,  I  have  no 
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doubt  but  this  was  stipulated  in  order  the  more  eflFectually  to     Gobdow 
exclude  the  husband's  jus  mariti.     I  can  make  no  distinction    M'Xjstosb. 
between  the  effect  of  a  destination  of  land  and  a  money  provi-      IsST 
sion  to  a  party  in  liferent  and  the  children  nascituri  in  fee. 
We  must  not  invert  the  principle  of  the  case  of  Newlands. 
That  was  a  solemn  decision,  and  has  been  repeatedly  followed 
since,  in  cases  where  the  fee  has  been  held  to  have  vested  in 
parties   standing  in  a  situation  analogous   to  that   of  Mrs. 
M'Intosh." 

Lord  Mackenzie. — "  I  am  of  the  same  opinion.  This  is  a 
case  of  a  money  provision,  granted  by  a  father  to  his  daughter 
on  the  occasion  of  her  marriage.  It  is  directed  to  be  paid  to 
the  daughter  in  Uferent,  and  her  children  nascituri  in  fee,  and 
the  question  is  whether  it  belongs  to  the  daughter  or  to  the 
heir  of  her  children  predeceasing ;  that  is,  whether  the  fee 
vested  in  her  or  not.  If  it  did  vest  in  her,  it  is  in  her  yet.  If 
it  did  not,  she  has  no  right — the  heirs  of  her  children  must  take 
the  fee.  Now  I  think  that  the  fee  was  in  her.  It  was  esta- 
blished as  a  general  point  by  the  case  of  Newlands,  that  when 
a  grant  is  made  in  this  way  to  a  parent  in  liferent  and  the 
children  nascituri  in  fee,  the  fee  is  in  the  parent,  unless  the 
word  allenarly  be  used,  or  some  other  word  of  full  and  entire 
equivalence.  That  decision  has  been  adhered  to,  over  and  over 
again,  in  subsequent  cases,  and  these  decisions  have  regulated 
the  practice  of  conveyancing.  The  rule  was  introduced  from  a 
legal  necessity,  contrary  to  what  may  have  been  presumed  to 
have  been  the  intention  of  the  grantor.  But  after  it  was 
established,  and  deeds  came  to  be  drawn  by  skilful  and  profes- 
sional conveyancers,  the  intention  of  the  granter  must  be  sup- 
posed to  have  been  according  to  the  technical  construction  of 
the  teiTQs  employed.  That  very  remark  was  made  in  the  case 
of  Duff  in  1810,  and  in  that  case,  though  there  were  some 
special  grounds  for  doubting  whether  the  terms  were  not  in- 
tended to  be  used  in  a  different  sense,  they  received  their 
common  effect.  Are  there,  then,  sufficient  specialties  in  the 
present  case  to  overrule,  in  the  firet  place,  the  difficulty  that 
the  fee  must  have  been  in  pendenti,  unless  it  vested  in  Mrs. 
M'Intosh  ;  and,  in  the  second  place,  the  presumption  that  the 
words  were  used  in  their  technical  sense  ?     I  rather  think,  if 
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OoHDoif      we  are  to  guess,  from  a  view  of  the  whole  deed,  at  the  meaning 
M<iiiTO8H.     of  the  grantor,  that  it  was  that  his  daughter  should  get  the  fee. 
1845^       It  is  true  that  the  grant  was  in  contemplation  of  the  marriage 
of  the  grantor's  daughter ;  but  it  also  bears  a  narrative  of  love 
and  favour  to  her,  and  it  was  in  lieu  of  all  former  provisions  in 
her  favour,  which  are  revoked  accordingly.      Favour  to  the 
husband  is  not  described  as  one  of  the  causes  of  granting,  nor 
anything  granted  on  the  part  of  the  husband  to  the  wife.   Then 
there  is  another  grant  of  an  annuity  of  £200  to  his  daughter, 
over  and  above  the  provision  of  £5000  ;  and  in  both  there  is  a 
careful  exclusion  of  the  husband's  jtis  mariti.     No  weight  is  to 
be  attached  to  the  circumstance  that,  failing  her  having  children, 
the  provision  was  to  go  to  her  husband,  for  this  was  no  great 
mark  of  favour,  seeing  that  as  she  was  a  natural  child,  she 
could  have  no  other  heirs  except  her  children  to  take  the  fee 
vested  in  her.     But  then  it  is  said  that  there  was  here  a  trust 
constituted,  not  directly  indeed,  but  contingently.    If  that  were 
true,  there  would  be  something  in  it ;  still  it  would  be  a  curious 
thing  that  a  trust,  which  was  to  have  the  eflFect  of  overturning 
the  ordinary  effect  of  the  destination,  should  be  only  a  contin- 
gent one.     But  it  is  not  true.     A  trust  would  have  taken  away 
the  objection  that  the  fee  was  in  pendenii.     But  all  that  was 
provided  was,  that  the  money  should  be  reinvested  at  tiie  sight 
of  certain  friends,  in  case  it  should  suit  the  grantor  to  pay  it 
up.     They  were  not  to  hold  the  money  as  trustees,  but  only  to 
see  it  reinvested.     That  does  not  remove  in  the  least  degree 
the  difficulty  of  the  fee  being  in  pendenti,  nor  is  it  a  solid  ground 
for  presuming  the  grantor's  intention  in  favour  of  the  husband. 
The  only  argument  that  struck  me  was  this,  that,  if  she  be  the 
fiar,  she  must  have  power  to  uplift  the  money  herself.    But  this 
difficulty  applies  in  some  degree  whoever  is  fiar ;  and,  eren 
though  the  daughter  was  fiar,  I  think  the  provision  as  to  the 
money  being  reinvested  might  be  intended  as  a  check  upon 
her,  and  to  prevent  the  payment  of  it  for  the  grantor's  con- 
venience, throwing  it  loose  into  her  hands.     It  would  be  too 
much  to  infer  from  it  that  there  was  to  be  no  fee  in  the  wife, 
or  that  there  was  an  intention  in  favour  of  the  husband  at  her 
expense.     On  the  whole  I  am  for  adhering." 

Lord  Pctllbrton. — "  That  is  my  opinion.     Holding  it  to  be 
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the  general  rule,  that  a  destination  to  a  wife  in  Hferent  and  her      Gobdoh 
children  nascituri  confers  a  fee  upon  the  wife,  I  see  nothing  in     M'lnosn. 
the  other  clauses  of  this  bond  to  take  the  case  out  of  the  general      "isisT 
rule." 

LoHD  President  stated,  "  That  he  at  first  entertained  some 
doubts,  but  that  these  had  been  removed,  and  he  now  con- 
curred with  the  rest  of  the  Court." 

Captain  Mlntosh  having  appealed  to  the  House  of  Lords,  House  of  Lopda. 
"  It  was  Ordered  and  Adjudged  that  the  interlocutors  com-  ' 

plained  of  be  aflSrraed." 

Lord  Campbell. — "  This  case  turns  entirely  on  the  construe-  Omhioss. 
tion  of  a  bond  dated  27th  July  1825,  which  was  executed  by 
Alexander,  Duke  of  Gordon,  on  the  marriage  of  his  natural 
daughter ;  and  the  question  is,  whether,  in  the  events  which 
have  happened  of  there  being  one  child  of  the  marriage,  and 
the  husband  and  the  child  predeceasing  the  wife,  she  is  entitled 
to  the  absolute  interest  in  the  sum  of  £5000  mentioned  in  the 
bond,  or,  subject  to  her  liferent,  tlie  money  ought  to  go  to  the 
representatives  of  the  husband,  either  in  his  own  right  or  as 
representing  the  child. 

"  K  this  had  been  an  English  instrument,  coming  before  an 
English  Court,  the  case  would  have  admitted  of  no  doubt.  Most 
unquestionably  the  wife  would  have  taken  only  a  life  interest  in 
the  £6000,  and  it  would  have  vested  in  the  child  or  children  of 
the  marriage,  as  they  came  into  esse,  subject  to  the  power  of 
appointment  given  to  the  husband  and  wife  ;  and  if  there  had 
been  no  child,  then  it  would  have  gone  to  the  husband. 

"  I  must  say,  my  Lords,  that  if  this  had  been  a  mere  question 
of  the  intention  of  the  settler,  to  be  got  at  from  the  language 
he  employs,  taken  in  its  natural  and  usual  sense,  I  should  come 
to  the  same  conclusion.  He  appears  to  me  clearly  to  have 
meant  to  make  a  provision  for  the  children  of  the  marriage, 
and  for  the  husband  if  there  should  be  no  children,  indepen- 
dently of  the  acts  of  the  wife.  He  gives  the  money  to  her 
*  during  all  the  days  of  her  lifetime,  and  to  the  children  to  be 
procreated  of  the  marriage  in  fee,  in  such  proportions  as  the 
husband  and  wife  should  appoint,  and  failing  issue  of  the  mar- 
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QoKDO!9  riage,  to  the  husband  in  fee/  Now,  the  only  footing  on  which 
mtntosb.  it  is  contended  that  she  is  now  entitled  to  the  absolute  interest 
1345  in  the  money  is,  that  she  took  the  fee  in  it  under  the  bond,  with 
power  at  any  time,  for  onerous  cause,  living  children  of  the 
marriage,  and  living  the  husband,  to  have  alienated  the  whole 
of  it.  But  the  words  employed  naturally  import  that  she  should 
merely  take  a  life  interest,  and  this  meaning  is  strengthened  by 
the  directions  as  to  the  manner  in  which  the  money  is  to  be 
secured  and  the  interest  is  to  be  paid. 

"  But  we  are  bound  to  construe  this  Scotch  bond  according 
to  the  rules  of  the  law  of  Scotland,  and  there  turns  out  to  be  a 
rule  in  that  law,  often  recognised,  that  if  there  be  a  sum  of 
money  given  to  a  parent  in  Uferent,  remainder  to  children 
nascituri  in  fee,  the  parent  takes  a  fee  in  the  money,  with  a 
power  of  alienation  for  onerous  cause,  unless  the  word  allenarly, 
or  some  word  of  equal  force,  be  added  to  the  clause  describing 
the  life  interest  of  the  parent.     I  have  examined  the  case  of 
Newlands,  and  the  other  cases  cited  at  the  Bar,  (which  it  is 
unnecessary  to  enumerate,)  and  I  think  they  fully  establish  this 
rule.     I  am  not  at  liberty  to  inquire  into  the  reasonableness  of 
it,  or  how  far  strict  feudal  principles,  by  which  the  disposition 
of  real  property  has  been  regulated,  ought  to  have  been  applied 
to  the  settlement  of  a  sum  of  money  as  a  provision  for  a  family 
on  marriage.     The  decisions  of  the  Scotch  Courts  make  no  dis- 
tinction between  land  and  money  in  this  respect,  and  with 
regard  to  money,  treat  such  a  disposition  to  the  parent  for  life, 
remainder  to  the  children  nascituri,  without  the  word  allenarly, 
as  in  eflfect  a  simple  destination,  which  may  be  defeated  by  the 
parent  who  is  considered  the  fiar.     If  the  word  *  allenarly'  is 
added,  this  is  tantamount  to  fencing  clauses  in  a  deed  of  entail, 
and  prevents  alienation,  though  still  the  parent  would  be  the 

fiar. 

"  I  cannot  say  that  the  word  *  allenarly'  more  clearly' expresses 
the  intention  of  the  settler,  who,  when  he  gives  a  life  interest 
to  the  parent  and  the  fee  to  the  children,  can  hardly  intend 
that  the  parent  should  take  the  fee.  But  I  consider  that  «^e 
are  bound  by  the  long  and  uniform  current  of  authorities,  and 
that  these  interlocutors,  which  have  been  unanimously  pro- 
nounced by  the  Judges  below,  ought  to  be  affirmed  with  costs. 
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Lord  Brougham. — **  My  Lords,  I  concur  with  my  noble  and     gohdoh 
learned  friend  who  has  just  addressed  the  House.     Originally  I     m^Iktosh. 
did  entertain  considerable  doubt  upon  this  case  ;  because  I      la^ 
could  not  help  feeling  that  if  this  question  had  arisen  here, 
there  would  have  been  no  doubt  about  it ;  but  when  I  come  to 
look  into  the  authorities  and  the  text  writers  down  to  the  very 
latest  period,  (and  no  one  text  writer  has  stated  more  clearly 
the  principle  than  Mr.  Bell  in  his  very  excellent  work,  his 

*  Abstract  of  the  Principles  of  Scotch  Law,'  sections  1713  and 
1923,)  looking  to  those  authorities  and  to  the  decided  cases, 
the  law  of  Scotland  appears  to  be  very  clear,  particularly  in 
that  very  strong  case  of  Newlands,  which  seems  to  have  gone 
to  the  very  verge  of  the  law  in  this  respect,  so  far  as  regarded 
the  opinions  of  the  Judges,  and  of  Lord  Chancellor  Lough- 
borough in  this  House  ;  for  that  case  would  have  almost  car- 
ried  it  to  a  fee  in   the   parent,   notwithstanding   the   word 

*  allenarly  ;*  it  was  within  an  ace  of  going  to  the  parent, 
although  the  word  *  allenarly'  existed  in  the  instrument.  How 
then  can  it  be  contended,  that  without  *  allenarly'  it  would  not 
have  gone  to  him  ? 

"  The  principle  seems  to  have  been  taken  from  the  feudal 
law  treating  money  as  a  feudal  matter,  which  was  the  tendency 
of  all  the  old  law  in  every  country  of  Europe  at  one  particular 
time.  You  find  it  in  the  French  law,  you  find  it  in  the  Ger- 
man law,  you  find  it  less  perhaps  in  the  Dutch  law,  they  being 
a  more  mercantile  community  probably  ;  and  you  find  it  in  the 
law  of  all  the  Italian  States.  I  have  had  occasion  to  look,  for 
other  purposes,  into  the  foreign  systems  of  jurisprudence,  and 
I  find  that,  for  a  long  period  of  time,  about  two  centuries  or 
more,  there  was  a  general  tendency  to  feudalize  everything, — 
they  feudalized  all  the  great  offices  of  the  country,  they  feu- 
dalized employments  :  in  private  manors  they  feudalized  grants 
of  every  kind,  rights  of  fishing  and  so  forth,  and  rights  of 
chase  ;  and  in  the  same  way  they  feudalized  money  and  they 
feudalized  personal  chattels  ;  and  accordingly,  the  Scotch  law, 
not  less  feudal  than  the  rest,  but  perhaps  even  more  feudal 
than  any  other  system,  had  a  tendency  to  introduce  feudal 
principles  into  the  disposition  and  dealing  with  personal  chat- 
tels :  whence  is  the  origin  of  this  ?     It  is  the  holding  in  abhor- 
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GoBDOH      rence  the  doctrine  of  the  possibility  of  the  fee  being  in  nubibtis, 
M'lNTosn.     of  which  we  have  very  frequent  traces  in  our  old  feudal  law 

■JsisT  ^ith  respect  to  chattels  and  real  property.  It  held,  that  money 
could  not  be  otherwise  granted  than  according  to  the  general 
feudal  rules  ;  and  therefore,  in  the  case  of  a  grant  simply  of 
money,  or  a  chattel  interest  to  A  in  liferent  and  to  B  in  fee, 
(without  taxing  words,  without  the  word  *  allenarly,')  or  to  A 
and  B  in  conjunct  liferent,  (a  very  common  case,)  '  and  to  their 
children  nascituri  in  fee,'  or  a  gift  in  any  other  way  to  unborn 
issue  in  remainder,  as  we  should  call  it,  after  the  takers  for  life, 
the  rule  was,  that  the  fee  was  first  granted  to  the  parties  in 
esse,  unless  there  were  words  to  tie  up  the  interest  given  to  the 
parties  in  esse  to  a  mere  life  interest. 

"  Now  that  word  *  allenarly'  is  a  more  solemn  and  usual 
word,  and  that  word  is  suflBcient  to  restrict  the  interest  to  a 
life  interest,  unless  other  words  are  to  be  found  in  the  instru- 
ment which  will  impeach  and  diminish  the  effect  of  that  word. 
There  may  not  be  a  life  interest  merely  if  the  word  '  allenai'ly' 
be  defeated  in  its  operation  by  those  other  words.  But  if  that 
word  exists  and  be  undefeated  by  other  words  in  the  instru- 
ment shewing  the  intention,  then  it  will  restrict  the  interest  of 
the  parent,  the  first  taker,  to  a  life  interest,  and  preserve  the 
fee  to  the  children  nascituri. 

"  Now  the  case  of  John  Newlands  shews  how  strong  the 
principle  is.     That  case  was  argued  before  the  whole  Court 
sitting  in  the  most  solemn  form,  and  there  seems  to  have  been 
a  very  great  disposition  on  the  part  of  several  of  the  Judges, 
constituting,  however,  the  minority  of  the  whole,  even  in  that 
case  with  the  word  *  allenarly*  in  the  will  of  the  testator,  to 
give  a  beneficial  interest  to  the  parent,  and   to  defeat  tlie 
interest  in  remainder  expectant  upon  the  termination  of  his 
life  interest  in  the  issue ;    and  the  Lord   Chancellor,   Lord 
Loughborough,  leaned  towards  that  opinion,  so  strongly  imbued 
was  he  with  the  principle.    Nevertheless,  the  decision  was  that 
the  word  '  allenarly'  was  suflBcient  there,  and  was  not  defeated 
in  its  operation  and  effect  by  other  words ;  that  it  was  suffi- 
cient to  convey  to  the  children  the  beneficial  interest,  and  io 
the  parent  a  life  interest  only.     However,  it  is  to  be  remarked, 
that  in  these  cases  there  is  still  a  fee  given  to  the  parent,  from 
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the  abhorrence  of  the  possibility  of  the  fee  being  in  nubibusy     Oohdom 
but  it  is  only  a  legal  fee ;  he  being  a  trustee  for  the  unborn     m*into8il 
issue,  he  takes  what  is  termed  in  that  decision  a  fiduciary  fee.         IsisT 

"  Now,  my  Lords,  in  this  case  there  is  no  such  expression  ; 
there  is  nothing  to  limit  the  grant,  there  is  no  such  word  as 
*  allenarly ;'  there  is  nothing  to  get  rid  of  the  grant,  and,  con- 
sequently, there  is  nothing  to  prevent  the  legal  principle  having 
its  operation.  For  these  reasons,  however  much  I  may  lament 
it,  (for  it  is  quite  clear  what  the  intention  was,)  I  entirely  agree 
in  opinion  with  my  noble  and  learned  friend. 

"  I  cannot  help  here  adverting  to  what  I  must  say,  in  my 
view,  is  of  the  greatest  authority  and  weight,  the  venerable 
authority  of  Lord  Corehouse,  in  one  of  these  cases,  Mein  v. 
Taylor,  in  the  year  1827,  in  which  he  says,  in  a  note  to  his 
interlocutor  to  which  the  Court  adhered,  '  Where  a  convey- 
ance is  made  to  one  in  liferent  and  his  children  unnamed  and 
unborn  in  fee,  it  is  settled  law  that  the  fee  is  in  the  parent,  and 
that  the  children  have  only  a  hope  of  succession  to  prevent  the 
infringement  of  the  feudal  maxim  that  a  fee  cannot  be  in  pen- 
denti.  It  is  perhaps  to  be  regretted,'  his  Lordship  says,  (and 
I  am  sure  I  entirely  join  in  that  regret,  and  from  what  my 
noble  and  learned  friend  let  fall  probably  he  joined  in  that 
regret  also,)  '  that  the  point  was  so  settled,  because  the  plain 
intention  of  the  maker  is  a  consequence  often  sacrificed  to  a 
mere  form  of  expression,  and  the  feudal  maxim  might  have 
been  saved  by  supposing  a  fiduciary  fee  in  the  parent,  as  is 
done  when  the  liferent  is  restricted  by  the  word  "  allenarly''  or 
"  only."'  Now  that  would  have  got  rid  of  the  whole  difficulty, 
and  there  would  have  been  no  fee  in  nubibus  any  more  than 
there  is  when  the  word  '  allenarly'  is  added,  for  then  it  is 
allowed  that  there  is  a  fee,  that  the  legal  estate,  a  fiduciary 
fee,  is  in  the  parent,  and  it  might  just  as  well  have  been  so 
settled.  *  Upon  this  point,  however,'  says  his  Lordship,  '  it  is 
too  late  to  go  back,  but  certainly  the  principle  ought  not  to  be 
extended  to  cases  which  have  not  yet  been  brought  under  it.' 
That  is  quite  certain.  Now  if  this  had  been  a  case  which  had 
not  been  brought  under  it,  one  might  have  had  some  ground 
for  doubt,  but  it  is  a  case  which  has  been  brought  under  it,  and 
it  falls  within  that  principle,  in  my  humble  opinion,  so  clearly. 


628  FEE  AND  LIFERENT. 

Gordon  (and  wG  cannot  get  rid  of  that  principle  of  law,)  that,  however 
M'Intosh.  much  we  may  regret  that  it  has  been  adopted,  it  is  too  late,  as 
1845,  Lord  Corehouse  says,  to  go  back ;  it  falls  within  the  principle ; 
it  is  too  late  to  reconsider  it,  and  we  are  bound  by  it-  I  there- 
fore agree  with  my  noble  and  learned  friend,  that  we  have  no 
course  to  take  but  to  aflSrm  the  judgment  of  the  Court  below." 
Lord  Cottenham. — "  My  Lords,  it  is  a  matter  of  some  sur- 
prise, that  where  the  Courts  in  Scotland  have  professed  to  act 
upon  the  intention  of  the  authors  of  such  instruments,  they 
should  have  prescribed  one  word — one  word  only — by  which 
the  party  is  at  liberty  to  express  that  intention  ;  and  that  even 
where  the  Court  have  no  doubt  of  the  intention,  yet  if  that  par- 
ticular word  be  omitted,  the  Court  have  not  the  means  of 
carrying  into  effect  the  intention.  That  is  the  professed  object 
in  general  of  the  Court,  and  had  not  the  decisions  been  to  the 
contrary,  I  should  have  said  that  that  would  have  been  their 

duty. 

"  Now,  in  this  case,  there  can  be  no  doubt  of  the  intention 
of  the  maker  of  the  instrument.  It  is  clear  that  he  meant  that 
the  daughter  should  enjoy  the  interest  of  the  property  for  h& 
life,  and  that  her  children  should  enjoy  it  after  her  death.  But 
although  he  has  expressed  that  intention,  so  that  nobody  can 
misunderstand  it,  he  has  not  used  the  technical  term,  which 
alone  the  Court  of  Scotland  deals  with,  rather  than  inquiring 
into  the  intention  of  the  party. 

"  It  cannot,  however,  after  the  decisions  which  have  taken 
place,  be  a  matter  in  dispute,  that  the  frame  of  this  instrument 
falls  exactly  within  the  terms  of  the  decided  cases,  and  that 
the  daughter  took  the  fee  not  only  in  a  fiduciary  character,  bat 
beneficially ;  that  it  was  subject  to  her  own  control,  and  that 
she  had  the  power  therefore  of  defeating  the  interest  of  her 
children.     But  the  argument  was  pressed  principally  upon  the 
clause  which  provided,  in  the  event  of  the  money  being  pail 
for  its  reinvestment,  and  thence  it  was  inferred  that  this  either 
amounted  to  an  expression  of  intention  as  clear  as  if  the  parti- 
cular word  *  allenarly'  had  been  used,  or,  which  is  the  same 
thing,  that  it  actually  created  a  trust  which  would  have  been 
sufficient  if  such  had  been  the  intention  of  the  original  firamer 
of  the  grant. 
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"  Now  it  would  be  strange  indeed,  if,  in  the  very  same 
instrument,  the  Courts  were  to  reject  an  intention  so  palpably 
plain  as  it  is  from  the  terms  in  which  the  gift  is  made,  and  say, 
that  that  did  not  impart  an  interest  for  life  only  and  a  gift 
over  to  the  children,  but  come  to  a  conclusion  in  favour  of  the 
entail  of  the  property  from  a  subsequent  clause  in  the  same 
instrument,  made  for  a  totally  different  purpose.  In  fact,  the 
terms  of  that  provision,  which  relates  to  the  reinvestment  of 
the  money  by  lending  out  the  fund  in  the  event  of  the  bond 
being  paid,  clearly  had  no  reference  to  the  extent  of  the  interest 
which  the  parties  were  to  take,  but  merely  provided  that,  in 
the  event  of  the  money  being  paid,  and  paid  to  the  mother,  for 
she  was  at  liberty  to  receive  it,  it  should  be  lent  out  again  to 
be  taken  in  the  same  terms.  Now,  supposing  it  had  been  paid 
and  lent  out  in  the  same  terms,  which  would  have  been  follow- 
ing strictly  the  directions  of  the  author  of  this  gift,  we  should 
then  have  found  the  money  lent  out  in  precisely  the  same 
terms  in  which  the  rights  of  the  parties  are  declared  in  the 
earlier  part  of  this  instrument ;  it  would  not  have  extended 
the  rights  of  the  parties  beyond  that  which  was  found  previ- 
ously to  exist. 

"  It  appears  to  me,  therefore,  very  clear,  that  the  subsequent 
provision  as  to  the  lending  the  money  out  in  the  event  of  its 
being  paid,  cannot  operate  upon  the  construction  to  be  put 
upon  the  terms  of  the  gift,  and  the  terms  of  the  gift  are  such 
as  upon  the  decided  authorities  give  the  fee  to  the  parent." 


Gordon 

M*Iktobh. 

1845. 


1.  In  the  case  of  Kennedy  v. 
Allan,  February  19,  1825,  Mrs. 
Buchanan  granted  a  gratuitous 
disposition  of  certain  heritable 
subjects  "  to  Mrs.  Jean  Buchanan, 
in  liferent,  during  all  the  days 
and  years  of  her  lifetime,  exclud- 
ing ihejua  mariti  of  her  husband, 
and  declaring  the  subjects  hereby 
disponed  to  be  an  alimentary  pro- 
vision,   and  not  subject  to  the 


debts  or  deeds,  or  applicable  by 
the  creditors  of  her  husband ; 
and  failing  of  her,  to  Mary  and 
Elizabeth  Allan,  children  of  the 
said  Jean  Buchanan,  in  Uferent ; 
and  failing  of  them,  to  the  lawful 
heirs  of  their  bodies  ;  whom  fail- 
ing, to  my  own  heirs,  disponees,  or 
assignees  whomsoever,  in  fee."  In- 
feftment  followed  upon  this  con- 
veyance, and  thereafter  the  granter 


*-■ 
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granted  another  disposition,  by 
which  she  conveyed  the  same  sub- 
jects to  the  pursuer,  Mrs.  Ken- 
nedy; and  on  the  death  of  the 
granter,  the  pursuer  was  infeft  on 
this  second  conveyance.  The 
daughters  of  Mrs.  Allan  having 
sold  the  property,  the  pursuer 
brought  an  action  of  reduction  of 
the  sale,  on  the  ground  that  their 
right  was  restricted  to  a  mere 
liferent,  and  that  therefore  they 
had  no  title  to  sell  the  subjects. 
In  defence  it  was  pleaded,  That 
the  clause  in  favour  of  Mrs.  Allan's 
daughters  imported  a  fee,  and 
that  as  they  were  infeft,  and  the 
granter  had  reserved  no  power  to 
alter,  the  daughters  were  the  ex- 
clusive fiars.  Lord  Eldin  "  Re- 
pelled the  reasons  of  reduction, 
and  assoilzied ;"  and  Lord  Med- 
WYN,  on  a  representation,  found, 
"  Thnt  by  the  conception  of  the 
late  Mrs.  Buchanan's  deed  in 
favour  of  Mrs.  Allan  in  liferent, 
and  failing  of  her,  to  Mary  and 
Elizabeth  Allan,  her  children,  in 
liferent,  and  failing  of  them,  to 
the  lawful  heirs  of  their  bodies, 
whom  failing,  to  my  own  heirs, 
disponees,  or  assignees  whomso- 
ever, in  fee,  the  fee  of  the  property 
in  question  is  in  Elizabeth  Allan, 
now  that  her  sister  is  dead  without 
issue ;  and  this  construction  is 
founded  on  repeated  decisions  of 
the  Court,  but  mainly  on  the  cases 
of  Douglas  V.  Ainslie,  7th  July 
1761,  and  Lindsays  v,  Dott,  9  th 
December  1807 :  That  Mrs.  Bu- 
chanan  reserved  no  power  to  alter 
said  disposition,  and  therefore  that 
she  could  not  execute  any  subse- 
quent deed,  so  as  to  injure  or  affect 


the  right  previously  constituted  in 
favour  of  Mary  and  Elizabeth 
Allan,  supposing  that  the  subse- 
quent conveyance  in  favour  of 
Mrs.  Kennedy  could  have  such 
effect ;  that  Elizabeth  Allan  is  not 
fettered  by  any  prohibition,  ex- 
press or  implied,  against  selling 
the  property :  and  that  with  con- 
currence of  her  mother,  the  life- 
rcntrix,  she  had  suflBicient  power 
to  execute  the  deed  under  reduc- 
tion.'' The  pursuer  having  re- 
claimed, the  Court  "  Adhered." 

2.  In  the  case  of  McDonald  v. 
M^Lachlan,  January  14,  1831,  a 
husband   bound   himself   in    his 
marriage-contract "  to  provide  and 
lay  out  the  sum  of  £500  upon 
well  holden  land,  or  other  suffi- 
cient security,"  at  the  sight  of  a 
third  party,  and   "  to   take  the 
rights  and  securities  thereof,  pay- 
able to  himself  and  his  promised 
spouse,  and  the  longest  liver  of 
them  two,  in  liferent,  and  to  the 
children  of  the  marriage  in  fee ; 
whom  failing,  to  himself,  his  heirs 
and  assignees  whatsoever,  declar- 
ing that  in    the  event   of  more 
children  than  one,  the  fee  is  to  be 
divided    among    them    by    such 
divisions  and  proportions  as  the 
father  shall  think  fit  to  appoint  by 
a  writing  under  his  hand."    He 
afterwards  took  a  bond  for  tlie 
sum  of  £500,  in  which  the  debtor 
stated  that  he  had  undertaken  to 
grant  a  bond  "  in  terms  of  the 
said  marriage-contract."  The  bond 
was  conceived  in  favour  of  the 
husband  and  wife,  "  and  the  long- 
est liver  of  them  two,  in  liferent, 
and  to  the  children  already  pro- 
created, or  to  be  procreated  of 


FEE  AND  LIFERENT. 


631 


their  marriage,  in  fee ;  whom 
failing,  to  the  husband,  his  heirs 
and  assignees  whatsoever/'  The 
bond  contained  a  similar  declara- 
tion to  that  in  the  contract,  as  to 
the  power  of  the  husband  to  ap- 
portion the  sum  among  the  chil- 
dren as  he  should  tliiuk  proper. 
On  the  husband's  death  the  bond 
having  been  attached  by  his  cre- 
ditors, the  question  was  raised, 
Whether  the  fee  was  in  the  father 
or  in  the  children  ?  Lord  Core- 
HOUSE,  Ordinary,  Found  "  That 
the  fee  of  the  bond  of  £500  sued 
for  was  vested  in  the  pei-son  of 
the  late  Mr.  Bell  M^Lachlan  at 
the  period  of  his  death,  and  was 
attachable  by  his  creditors." 

3.  The  children  having  re- 
claimed, tlie  Court  "  Found, 
That  in  this  case  the  bond  must 
be  interpreted  in  conformity  with 
the  import  of  the  relative  mar- 
riage-contract ;  and  therefore  Ad- 
hered.'' Lord  Balgray  observed, 
"  I  have  carefully  looked  over  the 
decisions  since  1663,  and  must 
either  unread  all  that  I  have 
learned  by  that  perusal,  or  adhere 
to  this  interlocutor.  I  should  be 
sorry  to  see  it  altered.  There  are 
two  deeds  in  question :  The  first 
is  the  marriage-contract,  and  the 
second,  the  bond  by  M^Lachlan. 
The  bond  bears  ex  facie  to  be 
granted  in  implement  of  the  mar- 
riage-contract; and  if  any  question 
arose  fix)m  the  doubtful  meaning 
of  the  provisions  of  the  bond,  we 
should  be  called  upon  to  explain 
these  consistently  with  the  plain 
terms  of  the  marriage-contract, 
which  is  the  ruling  deed.  But  if 
the  bond  stood  here  alone,  I  see  n^ 


difficulty  in  deciding  on  its  legal 
import,  as  clearly  vesting  tlic  fee 
in  the  father.  All  the  obligations 
in  the  bond,  however,  required  to 
be  construed  referably  to  the  mar- 
riage-contract ;  and  if  we  turn  to 
it,  do  we  there  find  a  fee  in  the 
children  ?  On  the  contrary,  its 
precise  terms  have  been  held,  over 
and  over  again,  to  vest  the  fee  in 
the  father.  He  is  taken  bound  to 
stock  out  the  sum,  and  tjxkc  the 
riglits,  payable  to  himself  and  his 
wife  in  liferent,  and  to  the  children 
in  fee.  That  leaves  the  children 
merely  heirs,  Tvitli  nothing  but  a 
spes  succefision  is.  It  is  true,  the  fa- 
ther cannot  gratuitously  disappoint 
them,  but  any  creditor  of  liis  may 
attach  the  whole  fund  so  provided, 
I  mav  obser^■e  also  another  test, 
sometimes  applied  to  discover 
where  a  fee  is  vested.  Suppose 
the  question  to  be,  wliicli  of  two 
spouses  is  fiar,  and  that  the  sum 
had  not  come  through  the  hus- 
band, as  in  this  case,  but  through 
the  wife  ?  The  one  tast  might  be, 
in  whose  favom*  is  tlie  first  desti- 
nation after  the  cliildrcn  are  ex- 
hausted ?  Here  it  is  the  father, 
the  pai-ty  providing  the  fimd. 
These  are  clear  ndes  for  fixing 
the  fee  in  him ;  and  how  is  it  that 
the  defender  attempts  to  make  an 
exception  from  them  ?  It  is  said, 
first,  that  the  terms  of  the  bond 
are  changed  fi*om  those  of  the 
marriage-contract.  The  fee  is  pay- 
able under  the  contract  to  children 
who  are  all  nasciiuri;  in  the  bond 
it  is  made  payable  to  children 
*  procreated  or  to  be  procreated.' 
But  still  these  children  remain 
mere  heirs.    They  would  require  a 
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Bervice  just  as  mnch  in  this  case 
as  in  the  other.  This  very  point 
was  expressly  decided  170  years 
ago ;  and  I  remark  it  in  order  to 
put  an  end  to  all  future  discussion 
of  a  point  like  this.  It  is  true, 
the  words  then  used  were  '  gotten 
or  to  be  gotten/  but  I  fancy  these 
are  much  the  same  with  ^  procre- 
ated or  to  be  procreated ;'  and  it 
was  expressly  held  that  the  fee 
was  in  the  parent,  and  not  in  the 
children.  In  the  second  place,  the 
defender  says  there  was  a  power  of 
distribution  reserved  to  the  father. 
It  is  always  so  reserved,  and  no 
change  is  thereby  made  on  the 
nature  of  the  estate  in  him  as  a 
fee.  If  the  interest  on  the  simi 
had  been  taken  payable  to  the 
children  in  the  lifetime  of  the 
father,  that  would  have  been  a 
different  case.  It  would  have  been 
like  the  case  of  M^Kenzie  of  Eed- 
castle.  But  there  is  no  such  pro- 
vision here.  Again,  we  have  not 
this  sum  vested  in  trustees  for 
the  preservation  of  the  respective 
interests  of  the  parent  and  chil- 
dren ;  the  only  thing  like  it  is, 
that  the  sum  is  to  be  stocked  out 
on  good  security,  at  the  sight  of 
the  wife's  father.  That  natural 
precaution  produces  no  change  on 
the  relative  rights  of  the  fiar  and 
the  heirs." 

4.  Lord  Crajoie  dissented,  and 
observed— "Few  words  of  technical 
use  are  so  uncertain  in  their  mean- 
ing as  those  of  '  conjunct  fee  and 
liferent,'  which  are  employed  in 
marriage -contracts,  and  other 
deeds,  for  settling  the  interests  of 
the  husband  and  wife  ;  and  those 
which  are  in  use  for  providing  the 


children  of  a  marriage  by  rights 
or  obligations  to  the  parents  in 
liferent,  and  *to  children  procre- 
ated or  to  be  procreated  in  fee/ 
seem  liable  to  the  same  uncer- 
tainty. With  regard  to  the  for- 
mer, we  shall  find,  that  whatever 
general  rules  may  have  been  laid 
down  for  construing  these  words^ 
they  all  bend  to  the  probable  inten- 
tion of  the  parties  in  each  parti- 
cular case ;  and  as  to  the  latter,  the 
import  of  which  has  been  thought 
to  be  settled  on  general  grounds 
in  the  case  of  Newlands,  decided 
in  the  House  of  Lords  in  1795,  it 
has  not  been  attended  to,  that  the 
Lord  Chancellor  Loughborough, 
who  decided  the  case,  took  the 
only  means  of  intimating  to  the 
parties  and  the  public,  that  at  the 
time  he  did  not  mean  to  deter- 
mine the  general  question.  In 
this  case  the  words  in  the  bond, 
although  in  part  different  fix)m 
those  in  the  marriage-contract,  do 
not  seem  to  have  altered  the  rights 
of  the  parties.  The  case  might 
have  been  different,  if  the  bond  had 
been  *  to  the  children  procreate  in 
fee,'  there  having  been  no  children 
afterwards  bom.  But  where  the 
provision  is  to  children  procreated 
or  to  be  procreated,  no  distinction 
has  been  received  in  our  practice, 
arising  from  the  state  of  the  family 
when  the  rights  or  securities  are 
completed.  In  this  case  the  fol- 
lowing observations  occur: — 1. 
Trustees  were  appointed  for  en- 
forcing execution  of  the  marriage- 
contract,  and  these  not  merely  in 
favour  of  the  wife,  but  also  in 
implement  of  the  provisions  to 
the  children.    In  this  manner,  th« 
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effect  of  the  rule  that  dominium 
non  potest  esse  in  pendente,  was 
taken  away ;  the  person  80  named 
standing  at  all  times  in  the  right 
and  place  of  those  favoured  by  the 
deed,  and  authorized  to  daim  and 
do  everything  wliich  may  be  ne- 
cessary for  their  advantage.  2. 
The  liferent  (there  is  no  con- 
junct fee)  is  not  given  to  the 
husband  alone,  but  to  the  two 
spouses,  and  the  survivor  of  them, 
and  the  wife  survived  the  hus- 
band. Thus  there  were  not  either 
a  liferent  or  fee  in  tlie  husband 
when  the  arrestment  was  used  l>y 
the  pursuer.  After  the  husband's 
death  the  children,  (or  their  trus- 
tees,) with  the  consent  of  their 
mother  as  liferenter,  might  have 
uplifted  the  sums  in  the  bond,  or, 
even  without  the  mother's  consent, 
upon  finding  security  in  the  same 
manner  as  in  any  other  liferent 
right.  3.  There  is  a  power  given 
to  the  husband  to  distribute  the 
sums  in  the  bond ;  but  what  could 
be  the  use  or  meaning  of  this,  if 
he  were  truly  fiar,  and  so  having 
full  power  to  do  so  ?  4.  If,  by  the 
terms  of  the  bond,  the  fee  was 
vested  in  the  father,  his  heirs  and 
assignees,  what  was  the  use  of  the 
substitution  which  immediately 
follows  in  favour  of  the  father,  if 
the  fee  had  from  the  l>eginning 
been  in  him  ?  Or  is  it  not  neces- 
sarily to  be  inferred  that  the  fa- 
ther could  not  take  the  fee,  unless 
upon  the  failure  of  his  childi*en  ? 
Upon  all  these  grounds,  I  still 
entertain  great  doubts  as  to  the 
interlocutor  which  has  been  pro- 
nounced by  the  Lord  Ordinaiy,  so 
far  aa  it  finds  that  the  sums  in 


question  were  so  vested  in  the  late 
Mr.  Bell  M'Lachlan,  as  to  be  liable 
to  arrestment  by  his  creditors." 

5.  Lord  Gillies  observed — "  I 
concur  so  entirely  with  Ijord  Bal- 
gray,  that  I  shall  express  my  opi- 
nion in  very  few  words.  It  is 
true  that  there  are  many  terms 
used  by  lawyers,  the  precise  im- 
port of  wliich  was  long  doubtful, 
so  as  to  give  rise  to  much  hardship 
and  regret ;  but  this  very  circum- 
stance  renders  it  doubly  imperar 
tive  on  us,  after  a  positive  signifi- 
cation has  been  attached  to  them, 
to  adhere  to  it  scrupulously  and 
inflexibly.  Now,  if  there  be  any 
form  of  words  to  which  a  certain 
definite  legal  im]X)rt  lias  been 
rivetted  by  a  multitude  of  deci- 
sions, it  is  that  form  of  words 
which  we  are  now  called  on  to 
consider.  And  thus  I  hold  it  to  be 
fixed,  that  when  any  estate,  whe- 
ther real  or  personal,  is  conveyed 
to  husband  and  wife  in  conjunct 
liferent,  and  to  their  cliildren  in 
fee  ;  whom  failing,  to  the  heirs  of 
the  husband,  the  fee  of  that  estate 
is  in  the  husband.  These  last 
words  decide  where  the  fee  Ues. 
Hatl  the  destination  been  to  the 
children,  whom  failing,  to  the 
wife's  heir,  the  fee  would  have 
been  in  her;  and  thus  the  very 
wordswhich  have  been  just  quoted, 
as  importing  that  the  fee  was  not 
in  the  father,  are  precisely  those 
which  fix  it  to  be  actually  in  him. 
All  this  Ihad  thought  to  be  settled, 
and  therefore  that,  by  the  mar- 
riage-contract, as  foimd  by  the 
Lord  Ordinary,  the  fee  was  in  the 
husband.  But  a  doubt  is  thrown 
on  this,  owing  to  the  terms  of  the 
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bond.  If  I  had  to  look  at  the 
bond  by  itself,  I  should  stiU,  with- 
out hesitation,  pronoimce  the  fee 
to  be  in  the  husband.  But  I  am 
not  entitled  to  consider  the  bond 
as  an  isolated  instrument.  It 
bears  ex  facie  to  be  executed  in 
terms  of  the  marriage-contract, 
and  for  the  purpose  of  giving  effect 
to  that  deed.  How  then  can  I 
give  any  weight  to  the  sugges- 
tion, that  it  was  the  intention  of 
parties  by  the  bond  to  alter  those 
rights,  which,  on  the  contrary,  the 
bond  bears  it  was  their  purpose  to 
implement  ?  I  think  their  rights 
the  same  under  the  bond  as  under 
the  contract,  and  I  think  they 
were  meant  to  be  the  same." 

6.  Lord  Pbesident  Hope  ob- 
served— "  If  we  must  construe  the 
bond  as  merely  giving  effect  to 
the  contract  of  marriage,  1  shall 
concur  with  the  majority  of  your 
Lordships.  But  by  the  law  of 
Scotland,  notwithstanding  the  ex- 
istence of  a  contract  of  marriage, 


which  confers  a  fee  on  the  father, 
he  may  afterwards,  if  he  please, 
propel  the  fee  to  the  children  dur- 
ing his  own  lifetime,  and  so  make 
them  better  than  they  were  before. 
I  doubt,  therefore,  whether  this 
bond  was  not  meant  to  give  effect 
to  an  arrangement  Uke  this,  as 
there  were  children  already  bom  at 
the  date  of  its  execution.  Though 
these  children  were  not  named  in 
the  bond,  that  circumstance  is  no 
impediment  to  their  being  the 
true  fiars,  as  they  were  already 
bom  at  the  date  of  it.  My  diffi- 
culty is,  whether  we  can  constme 
the  bond  without  reference  to  the 
marriage-contract.  I  rather  con- 
ceive we  cannot  do  so ;  and  it  is 
only  on  that  account  that  I  am  for 
adhering." 

7.  Lord  Gillies. — "  K  it  had 
been  the  meaning  of  parties  to 
give  a  right  of  fee  to  the  children, 
they  might  easily  have  added  the 
word  ^  allenarly '  to  the  liferent 
right  of  the  spouses." 


A  Conveyance  to  a  Parent  in  liferent,  for  his  liferent  use  allenarli/, 
or  under  restrictive  words  of  similar  signification,  and  to  his  children 
nascituri  in  fee,  imports  a  right  of  liferent  in  the  parent,  and  aUo 
an  interim  fiduciary  fee  in  him  for  behoof  of  the  children. 

L— NEWLANDS  v.  NEWLANDS'  CREDITORS. 


April  26, 1798.      ij;  1771   Alexander  Newlands   disponed  certain   heritable 

Nabrativ*.    subjects  to  his  natural  son,  John  Newlands,  "  during  all  the 

days  of  his  lifetime,  for  his  liferent  use  allenarlj,  and  to  tbe 
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beirs  lawfully  to  be  procreated  of  his  body,  in  fee ;"  whom 
failing,  to  the  granter's  nearest  heirs  whatsoever. 

By  a  trust-deed  he  conveyed  the  remainder  of  his  heritable 
and  moveable  property  to  trustees,  for  payment  of  his  debts 
and  funeral  charges,  and  certain  legacies,  and  upon  his  natural 
son,  John  Newlands,  arriving  at  majority,  the  trustees  were 
directed  "  to  denude  themselves  of  the  heritable  subjects,  and 
dispone  the  same  to  the  said  John  Newlands,  in  liferent,  for 
his  liferent  use  allenarly,  and  to  the  heirs  lawfully  to  be  pro- 
created of  his  body,  in  fee,  &c. ;  and  also,  at  his  majority,  to 
assign  and  convey  to  him  and  his  heirs,  whom  failing,  to  my 
nearest  heirs,  &c.,  what  may  be  outstanding  and  unrecovered 
by  them,  or  in  their  custody  and  keeping  of  my  debts  and 
effects."  These  deeds  being  reducible  on  the  head  of  death- 
bed, John  Newlands  obtained  from  the  Barons  of  the  Crown 
a  gift  of  ultimus  hceres  of  the  heritable  subjects  contained 
in  them.  The  gift  was  granted  precisely  in  the  same  terras 
with  the  disposition,  namely,  "  Joanni  Newlands  durant.  omni- 
bus sua9  vita)  diebus,  pro  ejus  vitali  redditu  solummodo,  et 
haeredibus  legitime  ex  ejus  corpore  procreand.  in  feodo  ;  quibus 
deficien.  propinquioribus  legitimis  haercdibus  diet,  demortui 
Alexandri  Newlands  quibuscunque." 

John  Newlands  having  afterwards  become  insolvent,  a  pro- 
cess of  ranking  and  sale  of  his  heritable  property  was  brought, 
which  included  the  subjects  contained  in  the  gift.  In  the 
course  of  the  process,  a  petition  was  presented  by  the  eldest 
son  of  John  Newlands,  stating  that  his  father  was  merely  a 
liferenter  of  these  subjects,  and  praying  the  Court  to  ordain 
these  subjects  to  be  struck  out  of  the  sale,  in  so  far  as  con- 
cerned the  fee. 


KcWLAMDil 
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1798. 


Pleaded  for  the  Creditors. — Two  points  may  be  consi-  aroimkni  ma 
dered  as  settled, — Firsts  That  a  fee  cannot  be  in  pendente; 
and,  secondy  That  the  case  of  Frog  is  now  a  fixed  rule  of  law. 
These  propositions  being  granted,  the  question  is  much  nar- 
rowed, and  resolves  into  the  following  point.  Whether  the  addi- 
tion of  the  words,  "  for  liferent  use  allenarly,"  ought  in  law,  or 
does  in  practice,  make  any  difference  on  the  extent  of  a  right 
taken  to  one  in  liferent,  and  to  his  children  nasciiuri  in  fee  ^ 
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.  It  being  admitted  that  the  case  of  Frog  is  an  established 
rule,  it  would  have  been  unnecessary  to  have  taken  fiirther 
notice  of  it,  or  of  similar  cases,  if  it  were  not  proper  to  shew 
the  principles  upon  which  these  cases  have  been  decided. 
These  cases  were  not  decided  on  the  single  principle  of  a 
regard  to  the  presumpta  voluntas  testatoris,  but  upon  this 
other  principle,  that  a  fee  cannot  be  in  pendente,  and  directly  in 
the  face  of  what  was  understood  to  be  the  enixa  voluntas 
testatoris. 

With  regard  to  the  case  of  Frog,  the  best  evidence  that  can 
be  brought  of  this  position  is  to  be  found  in  Kilkerran  ;  and 
from  him  it  appears  that  although  at  first  the  Court,  moved  by 
the  voluntas  testaioris,  found  that  the  fee  was  not  in  the  nominal 
liferenter ;  yet  afterwards  they,  ex  necessitate  juris,  thought 
themselves  obliged  to  alter  that  judgment,  and  to  find  that  the 
fee  was  in  him.    It  also  appears,  from  Lord  Kilkerran,  that  the 
Court  pronounced  their  judgment  with  equal  regret  in  the  case 
of  Lillie  against  Riddell.     The  Court  saw,  in  the  maker  of  the 
deed,  a  double  voluntas  testatoris.     The  grand  and  primary 
will  was  to  give  the  estate  to  a  particular  family  ;  the  secondary 
and  subordinate  will,  related  to  the  mode  of  giving  ;  and  they 
justly  gave  efiect  to  the  primary  and  catholic  will,  by  giving 
the  estate  to  that  family,  in  the  way  permitted  by  law.     This 
distinction  solves  every  diflSculty  in  the  case,  and  reconciles 
the  voluntas  testatoris  with  the  structuie  of  the  law.    It  explains, 
on  clear  principles,  the  decision  in  the  case  of  Frog,  and  that 
in  the  case  of  Lillie  agaitist  Riddell :  for,  satisfied  that  the  fee 
could  not  be  in  pendente,  and  seeing  that  the  settlement,  if 
strictly  interpreted,  must  have  reduced  it  to  that  state,  the 
Court  acted  with  a  just  regard  to  the  voluntas  testatoris,  carry- 
ing the  estate  from  the  testator  to  the  family  which  he  meant 
to  favour,  but  rejecting  the  mode  and  condition  of  the  settle- 
ment ;  preferring  the  substance  to  the  form. 

This  was  the  principle  of  the  decision  in  the  case  of  Frog. 
It  was  then  held,  as  it  is  now,  that  a  fee  cannot  be  in  pendente, 
and  upon  that  principle  the  settlement  should  have  been  disre- 
garded ;  but  the  Court  gave  it  eflFect.  It  therefore  remains  to 
shew,  that  it  was  upon  the  principle  of  supporting  the  fvbnitof 
testatoris,  so  far  as  agreeable  to  law,  and  disregarding  it  io 
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subordinate  points,  in  so  far  as  it  was  contrary  to  law.  Let  it 
be  considered  then,  what  evidence  the  Court  had  of  the  volun- 
tas testatoris ;  and  that  raust  depend  upon  the  meaning  which 
the  words  of  the  settlement  conveyed  to  the  Court,  as  affected 
by  the  cases  which  had  formerly  occurred. 

At  what  period  settlements  to  a  person  in  liferent,  and  to 
his  children  nascituri  in  fee  were  introduced,  is  not  clear  ;  but 
this  at  least  is  certain,  that  the  word  liferent,  however  much  it 
may  be  distorted  from  its  original  meaning,  was  a  word  early 
known  in  the  law  of  Scotland,  and  that  its  legal  and  technical 
meaning  was  synonymous  with  its  vulgar  meaning.  It  was  the 
usufruct  of  a  subject  during  a  person's  life  ;  and  this  is  still  the 
technical  meaning  of  the  word,  unless  in  one  or  two  very  parti- 
cular circumstances.  Therefore,  when  the  first  settlement  to  a 
person  in  liferent,  and  his  children  nascituri  in  fee,  came  before 
the  Court,  they  could  have  no  doubts  as  to  the  voluntas  testa- 
torts.  Why  then  did  the  current  of  the  decisions  run  so  strong 
the  other  way,  as  at  last  to  compel  the  Court,  on  the  solemn 
occasion  of  the  case  of  Frog,  to  give  only  a  partial  effect  to 
such  a  settlement  1  It  was  from  a  conviction  that  such  a  set- 
tlement, taken  strictly,  was  contrary  to  the  genius  and  princi- 
ples of  the  law  with  regard  to  heritable  rights ;  and  as  the 
Court  could  not  make  the  law  yield  to  the  will  of  the  testator, 
they  made  the  will  of  the  testator  so  far  yield  to  the  law.  In 
the  case  of  Frog,  therefore,  they  finally  established  this  prin- 
ciple, that  as  the  father  could  not  be  a  mere  liferenter,  because 
the  fee  could  not  be  in  pendente^  and  as  they  saw  a  clear  volun- 
tas on  the  part  of  the  testator,  to  give  the  estate  to  the  family 
of  the  liferenter,  they  determined  that  the  fee  must  be  in  the 
liferenter,  as  the  only  possible  way  of  reconciling  the  voluntas 
testatoris  with  the  law  of  the  land.  In  one  word,  the  principle 
of  this  decision  is  this  : — The  Court  sustained  the  settlement  to 
the  effect  of  carrying  the  estate  to  the  disponee  and  his  family, 
because,  in  this  respect,  the  will  of  the  testator  was  consistent 
with  law  :  they  gave  the  absolute  fee,  and  not  the  liferent, 
because  a  liferent  would  have  been  inconsistent  with  the  general 
principle,  that  a  fee  cannot  be  in  pendente :  and  they  gave  an 
absolute  fee  in  preference  to  a  fiduciary  one,  because  since,  ex 
necessitate  juriSy  there  was  to  be  a  fee,  they  could  find  no 
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grounds  for  determining  how  it  was  to  be  limited,  or  to  what 
extent  it  was  to  be  fiduciary. 

Then  comes  the  question,  What  change  ought  to  be  made  by 
the  words  "  for  his  liferent  use  allenarly  V^ 

In  the  Jirst  place,  speaking  either  grammatically  or  techni- 
cally, the  word  "  allenarly"  can  make  no  difference  upon  the 
case  ;  for  it  is  an  universal  rule,  that  where  any  word  or 
expression  has  a  precise  taxative  meaning,  the  addition  of  the 
words  "  only,"  or  "  allenarly,''  will  not  make  it  more  so.  As 
little  can  the  addition  of  the  words  "  for  his  liferent  use"  make 
any  alteration  on  the  case.  A  liferent  use  is  the  use  of  the 
subject  during  the  person's  lifetime ;  and  as  every  liferent  is 
created  for  no  other  purpose,  it  is  one  of  those  tautologies 
which  are  made  use  of  by  persons  whose  anxiety  is  greater 
than  their  skill.  # 

Secondly,  Supposing  that  the  use  of  these  expressions  should 
indicate  a  gieater  degree  of  anxiety  to  send  the  fee  to  the 
children  nascituriy  and  consequently  to  make  the  fee  in  pendente 
or  fiduciary,  till  they  do  exist ;  tlien  it  is  answered,  that, 
according  to  the  cases  of  Frog  and  Lillie,  it  is  not  in  the  power 
of  the  testator  to  make  such  a  settlement.  When  a  thing  is 
illegal,  the  intention  of  the  private  party  cannot  support  it 
Thus  rights  of  an  heritable  nature  cannot  be  conveyed  in  a 
deed  really  of  a  testamentary  nature,  nor  would  words  the 
most  anxious  render  the  conveyance  valid.  Further,  the  most 
anxious  expressions  would  not  be  allowed  to  defeat  the  law  of 
deathbed  :  and  many  other  cases  may  be  supposed  to  the  same 
purpose. 

The  petitioner's  construction  of  his  grandfather's  settlement 
appears  to  be  attended  with  inextricable  difficulties.  For  in- 
stance, if  a  church  or  a  manse  were  to  be  built,  who  would  paj 
the  assessment  ?  Not  the  liferenter,  for  he  could  only  be  liable 
for  the  interest  of  the  sum  during  his  life,  and  the  supposed  fiar 
not  being  in  existence,  it  could  not  be  obtained  from  hini. 
Suppose  also  houses  on  the  estate  required  to  be  repaired,  or  s 
farm-steading  requires  to  be  built,  how  is  the  money  to  be  bor 
rowed  for  that  purpose  1  Can  the  liferenter,  in  the  character 
of  fiduciary  fiar,  grant  an  heritable  security  over  the  property 
for  that  purpose  ?     There  is  no  clause  in  the  deed  authorixiBg 
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him  to  do  so.  Besides,  were  he  at  liberty  to  borrow  money  for  Niwlawm 
alleged  necessary  purposes,  there  would  be  an  end  to  the  trust-  Newlakub' 
fee  ;  for,  on  pretence  of  one  useful  purpose,  he  might  borrow 
the  same  sum  from  many  different  persons,  every  one  of  whom 
might  be  optima  Jide  in  lending  to  him,  and  of  course  all  their 
debts  would  be  good  against  the  estate.  On  the  other  hand,  to 
deprive  him  of  the  power  of  borrowing  for  necessary  purposes, 
would  be  extremely  detrimental  to  the  subject. 

It  is  clear  that  the  supposed  fiduciary  fee  can  only  be  inferred 
from  implication.  Ex  figura  verbomm^  the  disponee  is  but  a 
liferenter  in  the  strictest  possible  sense  of  the  word.  Not  only 
therefore  must  the  trust  itself  be  inferred  by  implication,  but 
the  whole  powers  and  duties  of  the  trustee  must  also  be  left 
entirely  to  inference  and  conjecture.  To  such  implied  trusts  as 
that  contended  for  in  the  present  case  no  effect  ought  to  be  given, 
and  in  accordance  with  the  rule  established  in  the  case  of  Frog, 
the  disponee  ought  to  be  regarded  as  fiar. 

Pleaded  for  the  Eldest  Son. — The  simple  question  at  issue  ABaumnfTPOR 
is.  What  right  is  conveyed  by  a  grant  of  an  heritable  subject  to 
a  person  in  liferent,  for  his  Uferent  use  allenarly,  and  to  his 
children  in  fee,  or  to  other  peraons  nascituri  in  fee  ?  However 
explicit  it  may  sound  that  a  grant  to  a  person  in  liferent,  for 
his  Uferent  use  allenarly,  is  merely  capable  of  conveying  a  life- 
rent interest,  it  is  contended  that  this  is  a  mistake,  for  that 
when  these  words  are  accompanied  with  a  grant  in  fee  to  per- 
sons yet  unborn,  and  so  incapable  of  holding  a  fee,  the  law 
rears  up,  by  construction,  an  absolute  fee  in  the  liferenter,  by 
which  he  or  his  creditors  are  enabled  to  disappoint  the  succes- 
sion of  the  fiars  in  expectancy.  In  order  to  support  this  pro- 
position, it  is  maintained  that  such  a  fee  has  already  been 
inferred  in  cases  of  grants  to  persons  in  liferent,  and  to  their 
children  in  fee  ;  that  the  addition  of  the  word  "  allenarly"  does 
not  indicate  the  will  to  confer  only  a  liferent  more  clearly  than 
a  simple  grant  in  liferent  in  common  sense  ought  to  do,  and 
that  there  is  a  necessitas  legiSy  which  requiring  the  raising  by 
construction  a  fee  in  the  one  case,  authorizes  equally  the  raising 
it  in  like  manner  in  the  other.  It  is  contended  that  a  fee  can- 
not be  in  pendente^  and  that  a  fiduciary  fee  is  a  thing  unknown 
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in  the  law.  But  eren  although  it  were  admitted  that  a  fee 
cannot  be  in  pendente,  and  that  a  fiduciary  fee  was  a  thing 
unknown  or  inextricable,  it  would  never  follow  that  a  fee  ought 
to  be  given  to  a  person  to  whom  no  more  than  a  liferent  was 
intended.  All  that  the  Court  could  do  would  be  to  sustain  the 
grant  of  the  liferent,  and  to  leave  the  fee  to  have  been  taken 
up  by  the  heir  alioqui  successurus. 

The  supposed  necessitas  juris  for  raising  a  fee  of  some  sort 
is  founded  on  the  maxim,  that  a  fee  cannot  be  in  pendente. 
But  if  by  this  is  meant,  that  there  must  be  some  person  who 
has  a  right  of  making  up  titles  as  fiar,  it  is  denied  that  any 
necessitas  juris  for  raising  constructive  fees  is  deducible  from 
that  maxim.     If,  on  the  other  hand,  it  is  meant  that,  by  the 
common  law  of  Scotland,  there  must  always  be  some  person  in 
titulo  to  hold  the  entire  fee,  and  that  the  property  will  be 
affected  by  such  person's  acts  and  deeds,  then  the  maxim  is 
denied.    There  are  no  proper  necessarii  hceredes  with  us.    Even 
in  the  state  of  apparency,  the  greater  part  of  the  powers  of 
ownership  are  suspended,  and  in  some  sense  in  pendente.    A 
disponee  may  decline  to  accept,  and  an  heir  may  repudiate ; 
and  when  an  heir  repudiates,  the   next   heir   cannot   sens. 
Where  then  is  the  fee  ?    In  one  sense  it  is  in  pendente^  as  there 
is  no  power  in  the  law  to  create  a  property  in  any  person  dur- 
ing the  life  of  the  heir  repudiating,  without  acquiring  right 
from  him  by  some  act  or  deed  of  his.     Again,  the  superior  ia 
not  to  be  defrauded  by  this  conduct  of  his  rights  of  superiority ; 
and  the  law  gives  him  the  casualty  of  nonentry  for  his  indem- 
nification.   But  though  the  superior  get  possession  by  declara- 
tor of  nonentry,  he  does  not  become  owner  of  the  dominium 
utile,  although  he  were  to  possess  for  more  than  the  years  of 
prescription.     Here,  therefore,  there  is  a  fee  in  pendente ;  and 
cases  happen  where  heirs  find  it  out  of  their  power  to  enter, 
as,  for  instance,  when  they  would  incur  an  irritancy  of  a  more 
valuable  property. 

A  clause,  declaring  that  an  heir  existing  shall  not  enter  da^ 
ing  the  possibility  of  a  nearer  heir  in  expectancy,  will  be  efiec- 
tual.  The  decisions  varied  upon  this  point  where  there  was  no 
express  will,  till  the  case  of  Sir  George  Mackenzie  of  Rosehall 
in   1708,  when  it  was  fixed  in  &vour  of  the  heir  in  exist- 
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ence,  excepUng  when  the  will  of  the  testator  should  direct  it 
otherwise ;  and  the  iDference  is,  that,  io  the  law  of  Scotland, 
the  fee  may  be  substantially  pendent,  though,  in  another  sense, 
it  may,  to  a  certain  degree,  be  held  to  be  otherwise.  Lord 
Stair  says,  "  that  the  fee  must  necessarily  belong  to  some  per- 
son :  it  cannot  hang  in  the  air  on  a  future  possibility  ;"  by 
which  undoubtedly  is  meant  that  there  must  be  s.jus  delaium 
to  some  person,  who,  however,  may  take  up  the  succession  or 
not  as  he  pleases ;  the  law  being  satisfied  with  setting  up  a 
person  who  is  sufficiently  in  titulo,  for  the  sake  of  third  parties. 
In  the  case  of  Fr(^,  the  maxim  is  made  to  arise — 1.  From  the 
necessity  of  finding  a  vassal;  2.  From  enabling  creditors- to 
affect  the  estate ;  3.  From  the  danger  of  the  fee  becoming 
caduciary.  The  last  of  these  evils  is  merely  imaginary.  It 
is  impossible  that  fiars  in  spe  can  be  infefl,  so  as  to  divest 
the  ancestor ;  and  as  to  the  other  hazards,  the  law  satisfies 
the  superior,  for  his  vassal,  if  a  liferenter,  is  entered;  if  not, 
be  has  his  nonentry  ;  and  creditors  again  may  always  attach 
the  estate,  by  directing  charges  against  the  heir  alioqui  suc- 


If  the  fiar  be  right  in  this  deduction,  the  creditors  have  not 
the  shadow  of  a  case  ;  for  the  case  comes  simply  to  this,  the 
will  of  the  testator  to  grant  a  mere  liferent  to  Lieutenant  New- 
lands  is  not  disputable  ;  and  this  grant  will  be  valid,  and  the 
grant  of  the  fee  to  his  children  in  expectancy  will  also  be  valid, 
without  ascribing  an  intermediate  fee  to  Lieutenant  Kewlands. 
The  fee,  till  the  existence  of  these  heirs,  according  to  the  cases 
of  Carleton  and  Forbes,  remains  with  the  disponer,  and  in  his 
hcBreditas  jacena,  or  in  the  heir  alioqui  successurus,  till  the  fiars 
in  expectancy  exist ;  and  here  the  fiars  in  expectancy  exist, 
and  are  entitled  to  take  up  the  fee  from  the  kcBreditas  jacens  of 
the  disponer. 

The  doctrine,  that  fiduciary  fees  are  inextricable,  and  un- 
known in  the  Jaw  of  Scotland,  will  not  he  readily  adopted. 
The  Roman  law,  one  of  the  great  fountains  of  ours,  admitted 
fiduciary  fees.  When  a  succession  opened  where  there  waa 
a  nearer  heir  in  spe,  the  existing  heir  was  held  to  be  merely 
a  fidaciariita  for  the  heir  expected ;  1.  penult,  et  1.  v.lt.  Cod, 
Commua.  tie  L^atia.    And  in  the  law  both  of  this  and  of  the 
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sister  kingdom,  fiduciary  fees  are  a  constant  resource  for  accom* 
plishing  the  wills  of  parties. 

But  the  fiar  does  not  mean  to  say  that  the  powers  of  a 
fiduciary  fiar  are  attended  with  the  powers  usually  given  to 
express  trusts.  A  fiduciary  fee  is  the  mere  fiction  of  law, 
deriving  no  power  from  the  grant  of  the  testator,  but  merely 
having  such  a  character  as  courts  of  justice  find  it  necessary  to 
attribute  to  it,  in  order  to  carry  into  effect  the  will  of  the  testa- 
tor, agreeably  to  principles  of  law.  Were  a  Court  to  act  other- 
wise,  it  would  dispose  of  the  testator's  property  without  his 
consent,  and  take  it  from  the  person  to  whom  he  had  destined 
it  to  go.  To  adopt  a  fiction  for  the  ends  of  justice  is  perfectly 
competent ;  and  if  the  Court  are  of  opinion  that  it  is  proper  to 
consider  Lieutenant  Newlands  as  a  fiduciary  fiar,  the  real  fiar 
has  no  interest  to  oppose  it,  for  he  does  not  conceive  that  that 
character  is  attended  with  any  right  of  administration. 


JUDOMEIIT. 

Feb.  7, 1794. 


The  Court  "  Ordained  the  whole  heritable  subjects  spacialiy 
described  in  the  gift  of  ultimus  hcereSy  to  be  struck  out  of  the 
sale  of  the  subjects  belonging  to  Lieutenant  Newlands,  in  so  far 
as  regards  the  fee  of  the  subjects.^' 


MS? Notes!**         ^^^^  EsKGROVE. — "  When  any  doubtful  point  on  the  mean- 
Eiphinstone's   ing  of  technical  terms  is  once  settled  by  solemn  judgments  of 
this  Court,  it  is  most  dangerous  to  alter  it,  as  every  person 
relies  on  the  meaning  and  import  of  these  terms  as  explained 
by  the  judgments  of  the  Court.     In  cases  of  conjunct  fees  to 
husband  and  wife  in  marriage-contracts,   the  husband  is  in 
general  understood  to  be  fiar,  if  not  otherwise  explained  in  the 
contract,  as  what  is  settled  by  marriage-contracts  is  given  the 
husband  ad  sustinenda  onera  matrimonii.     In  other  cases  ques- 
tions have  occurred  upon  deeds  not  marriage-contracts.    I  hare 
always  doubted  of  the  decision  in  the  case  of  Frog,   25tb 
November  1 735,  and  it  is  doubted  of  by  Lord  Kilkerran  in  his 
Decisions.     It  is  said  the  fee  cannot  be  in  pendente.    To  s 
certain  effect  that  may  be  true.     Suppose  a  person  dispone  hifl 
estate  to  a  nominal  person  not  in  existence,  a  mere  name,  there 
can  be  no  fee  there,  it  remains  with  the  granter.  The  case  of  New- 
lands, now  before  the  Court,  is  not  that  of  a  marriage-contract» 
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but  of  a  donation  by  a  father  to  his  natural  son,  who  must  be    Newlahm 
considered  as  a  stranger.     Is  there  anything  that  could  hinder    nbwla»i>§' 
this  father  from  giving  a  liferent  to  his  son  without  giving  a    ^*^^!!2^ 
fee  ?  for  if  it  is  said  that  a  fee  cannot  be  in  pendente,  it  remains       ^'^^^* 
with  the  father.     It  is  said  that  this  is  a  mode  of  creating 
entails  not  authorized  by  the  Statute  1685.     There  is  nothing 
in  that  observation.    No  creditor  contracting  with  a  liforenter, 
having  no  right  more  than  a  liferent  in  him,  can  afterwards  say 
with  justice  that  he  is  hurt,  as  had  he,  as  he  ought  to  have 
done,  examined  the  right  of  the  person  he  contracted  with,  he 
must  have  seen  it  was  only  a  liferent.     In  this  case  I  incline  to 
be  of  opinion,  that  without  the  word  allenarly,  no  more  than  a 
liferent  was  given  ;  but  when  I  take  the  declared  will  of  the 
grantor,  that  the  right  is  given  for  liferent  use  allenarly,  or  only, 
I  cannot  hesitate  to  think  that  no  more  than  a  liferent  was 
given.     I  never  had  a  doubt  that  in  such  a  case  as  the  present 
this  was  the  sense  of  the  words,  and  so  understood  by  every 
practitioner,  and  was  so  understood  a  century  ago  in  the  case 
of  Thomson,  4th  February  1681,  observed  by  Lord  Stair.  Here 
it  is  clear  that  Newlands  meant  to  give  his  son  no  more  than  a 
liferent,  but  it  is  said  that  there  must  be  a  fee  somewhere,  and 
quoad  the  substantial  part  it  is  in  pendente,  but  nothing  in  that. 
The  ususfmctue  formalism  or  fiduciary  fee,  is  in  the  liferenter, 
and  superior  is  not  hurt.     He  has  a  vassal,  and  must  get  all 
casualties  of  superiority.     It  has  been  found  that  a  fiar  is  not 
bound  to  enter  with  the  superior  during  the  life  of  the  life- 
renter.    Supposing  this  nominal  or  fiduciary  fee  in  the  father,  it 
is  a  trust  for  the  children,  and  if  they  were  to  serve  heir  to 
him,  they  could  not  be  burdened  with  his  debts.     They  could 
only  be  burdened  to  the  extent  of  what  they  take ;  but  here 
they   could  take   nothing,  as   in  fact  before  the  service,  the 
fee  was  in  the  children,  and  they  would  take  nothing  but  a 
mere  name  from  the  father.     I  am  for  finding  for  Newlands^ 
children.'* 

LoBD  Justice-Clerk  Macqueen. — "  I  hold  that  a  fee  cannot 
be  in  pendente  by  the  law  of  Scotland,  either  in  heritable  or 
moveable  subjects.  It  is  said,  suppose  a  subject  was  abandoned, 
derelinquished,  there  would  be  no  fee.  I  deny  that.  It  remains 
with  the  person  who  abandons  during  his  life,  and  is  in  his 
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hcereditcLS  jacens  after  his  death,  and  there  it  must  remain  till 
regularly  taken   up  by  heirs,  or  attached  by  creditors.     No 
length  of  time  can,  by  the  law  of  Scotland,  give  a  right  by  negative 
prescription,  if  not  acquired  by  positive  prescription.     But  that 
will  not  determine  this  case  ;  for  there  is  another  principle  that 
must  have  effect,  that  where  the  intention  of  the  maker  of  the 
deed  appears,  that  must  have  effect ;  but  then  every  man  must 
be  presumed  to  know  that  in  law  a  fee  cannot  be  in  pendente^ 
and  therefore  where  a  conveyance  by  a  father  to  a  son  in  life- 
rent, and  children  to  be  born  in  fee,  no  more  is  given  to  the 
children  than  a  spes  successionis^  and  the  solid  right  of  liferent 
and  fee  is  in  the  father,  who  may  spend  and  dilapidate  the 
subject,  and  disappoint  the  children.     But  this  is  a  different 
case.     Here  it  is  given  to  the  son  for  his  liferent  use  allenarly, 
which  makes  this  a  mere  trust  in  the  father,  and  gives  the  son 
the  fee,  and  the  father  a  liferent,  and  no  more.     A  father  may 
make  his  son  a  trustee  as  well  as  a  stranger.    A  trustee's  debts 
cannot  affect  the  trust-estate,  no  more  can  the  son's  debts  here, 
where  the  estate  is  conveyed  for  his  liferent  use   allenarly. 
Therefore  the  creditors  of  Newlands  cannot  affect  this  estate, 
nor  have  they  reason  to  complain,  as  if  they  had  looked  into 
their  debtor's  right  they  must  have  seen  that  he  had  nothing 
but  a  liferent.     It  is  said,  where  is  the  fee  after  the  father's 
death  and  during  the  son's  life,  before  the  son  has  children  ?   I 
have  no  difficulty  in  answering  that.     There  was  here  a  fidu- 
ciary or  trust-fee  in  the  son  for  behoof  of  children  of  the  son, 
when  they  should  exist.     This  is  a  mere  trust,  no  more  than  a 
name,  as  fee  cannot  be  in  pendente,  but  the  moment  children  of 
the  son  exist  the  fee  is  in  them.     Therefore,  though  I  differ  io 
some  things  from  Lord  Eskgrove,  my  conclusion  as  to  this  case 
is  the  same." 

Lord  Swinton. — "  I  agree  entirely  with  the  opinions  given. 
The  liferenter  is  a  trust  fiar  for  behoof  of  the  heir.  The  fee  is 
in  the  \iforenier  Jictione  ju7^Sy  that  the  superior  may  not  wanta 
vassal,  but  that  a  mere  fiction,  in  which  the  heir  is  noways 
interested.  Mr.  Newlands  has  given  the  estate  to  his  son,  for 
his  liferent  use  allenarly,  which  is  just  saying  that  he  meant 
his  son  was  to  have  nothing  to  do  with  the  fee.  If  he  had  said 
so  expressly,  could  this  Court  have  found  the  fee  in  the  son 
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contrary  to  the  father^s  will  and  intention,  clearly  expressed  in 
the  deed  1  He  has  in  effect  done  the  same,  by  declaring  that 
the  son  is  to  have  a  liferent  allenarly,  which,  in  other  words,  is 
saying  that  the  fee  is  in  the  son's  children.  I  am  for  striking 
these  lands  out  of  the  sale.'' 

Lord  Drbohorn. — "  This  a  qucBstio  voluntatis,  and  in  all 
cases  wills  ought  to  have  effect,  if  not  contra  honos  mores,  or  if 
not  precluded  by  some  express  law.  The  word  allenarly  has 
no  weight  with  me.  I  could  give  the  same  decision,  though 
that  word  were  not  in  the  deed,  if  I  were  satisfied  that  only  a 
liferent  was  meant  to  be  given.  In  so  far  as  allenarly  explains 
the  granter's  meaning  it  may  be  of  use,  but  no  farther.  I  am 
of  the  opinions  given." 

Lord  Methvkn. — "  I  am  not  inclined  to  impose  restraints 
upon  property,  and  I  cannot  give  effect  to  intention  contrary 
to  what  I  understand  to  be  the  legal  effect  of  deeds.  I  doubt 
if  the  word  allenarly  can  in  this  case  prevent  the  fee  from  vest- 
ing in  the  son,  and  if  vested  it  may  be  attached  by  the  son's 
creditors." 

Lord  President  Campbell. — "  I  am  clear  that,  by  the  law 
of  Scotland,  a  fee  cannot  be  in  pendente.  It  must  be  in  some 
person  or  other.  I  think  the  case  of  Frog  was  rightly  decided. 
There  the  fee  was  found  to  be  in  Robert  Frog,  and  it  could  be 
nowhere  else.  There  are  many  different  cases  of  liferent  and 
fee.  First,  take  the  case  of  marriage-contracts  to  husband  and 
wife,  in  conjunct  fee  and  liferent,  the  fee  cannot  be  in  both, 
and  cannot  be  in  the  children,  perhaps  none  exist  of  the  mar- 
riage. If  the  estate  comes  by  the  husband,  or  if  by  the  wife, 
and  given  to  the  husband  nomine  dotis,  it  becomes  the  husband's, 
and  the  fee  is  in  him,  but  otherwise  where  subjects  come  by 
the  wife  and  are  not  given  to  the  husband  nomine  dotis.  There 
is  another  set  of  cases,  where  the  grantor  makes  a  settlement  in 
favour  of  children  or  heirs,  reserving  his  liferent.  They  can 
only  take  as  heirs  of  provision,  and  though  they  have  a  spes 
successionis,  the  person  who  has  the  liferent  may  disappoint  it. 
There  are  other  cases  where  the  right  or  estate  flows  from  a 
third  party.  Proprietors  may  dispose  of  their  property  as  they 
please,  but  we  must  always  construe  intention  agreeably  to 
legal  rules,  and  after  the  fullest  consideration,  I  cannot  see  any 
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rule  or  line  that  can  be  drawn  from  the  different  words  fre- 
quently used  in  deeds — for  liferent,  for  liferent  only,  for  liferent 
allenarly,  for  liferent  during  all  the  days  of  his  life.  These, 
and  all  such,  come  to  the  same  thing  as  if  only  the  word  life- 
rent had  been  used.  If,  therefore,  we  were  to  give  different 
judgments  where  one  set  of  words  or  other  is  used,  where,  in 
fact,  the  meaning  is  the  same,  that  would  make  the  Court 
arbitrary.  In  short,  if  there  is  any  restriction,  it  must  be  in 
the  word  liferent  alone,  as  much  as  if  allenarly  or  only  were 
added.  The  intention  of  the  granter,  when  no  other  word  but 
liferent  is  used,  is  that  the  liferenter  should  not  have  the  p>ower 
td*  spend  or  squander  the  subject ;  therefore  in  this  case  I  con- 
cur with  the  opinions  given,  that  the  intention  of  the  granter 
is  clear  for  a  liferent.  But  there  is  a  point  as  to  the  effect  of 
intention,  which  has  not  been  argued,  which  has  occurred  to  roe, 
and  I  wish  it  to  be  considered.  I  will  give  effect  to  intention 
in  questions  among  heirs,  or  where  deeds  are  gratuitous,  but  in 
questions  with  creditors  or  purchasers,  I  must,  as  to  heritable 
subjects,  consider  the  principles  of  the  feudal  law,  as  well  as 
the  intention  of  the  granter  of  the  deed.  Where  the  fee  vests 
it  may  be  attached  by  creditors,  and  their  attachment  must 
have  effect,  although  it  should  defeat  the  will  or  intention  of 
the  granter.  I  admit  that  the  person  in  whom  the  fee  is,  maj 
be  liable  to  an  action  of  damages  at  the  instance  of  the  person 
for  whom  the  fee  was  intended,  but  if  creditors  or  purchasers 
have  acquired  a  legal  nght,  that  cannot  affect  them.  It  is  said 
that  no  substantial  right  was  vested  in  the  father  as  liferenter, 
more  than  when  an  estate  conveyed  to  a  stranger  as  a  trustee. 
I  doubt  that.  A  liferenter  has  more  in  him  than  a  stranger 
trustee.  He  can  claim  and  vote  as  a  freeholder :  A  stranger 
trustee  cannot.  The  trustee  has  no  right  but  a  trust  for  certain 
purposes.  The  substantial  right  is  in  the  heir  or  person  for 
whom  the  trustee  acts.  He  has  the  right  of  fee  under  the  bur- 
den of  the  purposes  for  which  the  trust  was  created,  and  for 
executing  which  only  the  trustee  was  appointed.  This  is  very 
different  from  a  liferent  right  where  the  Uferenter  is  temporary 
proprietor,  and  though  the  liferenter  does  wrong  in  contracting 
debts  or  burdening  the  subjects,  contrary  to  the  will  of  the 
granter.   I  doubt  as  to  not  giving  these  debts  and  burdens  effect 
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in  questions  with  creditors  or  purchasers.  1  therefore  come  n«wlakds 
back  to  this  question,  How  far  this  fiduciary-fee,  or  trust-fee,  or  niwlIhdb' 
what  you  please  to  call  it,  can  be  sustained  as  an  entail  to  the  "^*'' 

prejudice  of  creditors  1  and  in  this  case  I  think  that,  as  creditors       ^^^ 
have  attached  a  fee  confessedly  in  their  debtor,  they  must  be 
preferred,  and  this  estate  cannot  be  withdrawn  from  them  by 
being  struck  out  of  this  sale.'' 

Lord  Hendbrland. — "  As  to  moveables  I  concur  with  ma- 
jority, but  as  to  heritable  rights  I  doubt,  and  am  of  the  Presi- 
dent's opinion.  Here  the  fee  in  the  debtor,  and  being  vested 
it  must  have  efiect,  and  cannot  be  qualified  by  words — liferent, 
or  liferent  allenarly,  &c.  If  these  words  are  to  have  effect,  they 
should  prevent  a  fee  from  vesting,  but  as  they  cannot  prevent 
a  fee  from  vesting,  they  cannot  be  admitted  to  qualify  the  right 
which  creditors  may  attach,  and  in  this  case  have  attached,  and 
must  be  preferred." 

Lord  Justice-Clerk  Macqueen. — "  Some  things  now  have 
been  thrown  out  by  the  President,  as  to  which  I  beg  leave  to 
say  a  few  words.  It  is  an  inaccurate  mode  of  speaking  to  con- 
sider a  fiduciary  fee  and  a  real  substantial  fee  as  the  same.  In 
England  all  estates  by  marriage-contracts  are  settled  by  trus- 
tees. Some  settlements  in  Scotland  are  executed  in  the  same 
manner.  If  a  fiduciary  fee  and  substantial  fee  were  the  same, 
then  the  trustees  in  such  marriage-settlements  may  spend  these 
estates.  In  the  present  case  there  is  a  liferent  and  no  more 
given,  and  I  never  understood  that  the  debts  of  a  liferenter 
could  affect  the  estate.  It  is  most  dangerous  to  alter  settled 
points  upon  which  practitioners  and  the  country  in  general  have 
relied.  It  is  universally ,  understood  that  a  liferenter  cannot 
burden  subjects.  To  find  otherwise,  would  give  many  estates 
to  creditors  that  were  believed  to  be  secure,  by  being  conveyed 
by  a  father  to  his  son  in  liferent  allenarly,  and  conveyed  to  the 
son's  children  in  fee." 

Lord  President  Campbell. — "  If  I  had  thought  it  a  settled 
point  I  would  not  have  moved  it,  but  I  do  not  think  it  is  settled." 

The  Creditors  having  reclaimed,  the  Court  "  Adhered."  Judomdit. 

^  July  9, 1794. 

Lord  Justice-Clerk  Macqueen. — "  When  the  cause  was 
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nbwlanm    formerly  decided  I  gave  my  opinion,  and  the  reasons  for  it,  at 
KBWLAifDs'    length.     I  was  then  for  the  interlocutor,  and  I  still  am  so,  hot 
^^**°'^'^    I  will  not  again  go  over  former  argument/' 
1798.  Lord  President  Campbell. — "  I  cannot  see  that  the  word 

MS  Nob^""     allenarly  makes  any  diflFerence.     The  intention  of  the  granter 
s^raPa^'    is  equally  clear,  whether  he  says  in  liferent,  or  in  liferent  allen- 
arly ;  but  intention  can  have  no  effect  in  feudal  rights.    Creditors 
are  not  bound  to  inquire  into  intention.     All  they  have  to 
examine  is  the  legal  import  of  their  debtor's  titles,  and  if  they 
see  an  estate  vested  in  him,  the  creditor  is  entitled  to  rely  for 
his  security  on  such  estate,  and  to  lay  hold  of  it  in  payment  of 
his  debt,  whatever  be  the  intention  of  the  party  who  gave  the 
estate  to  the  debtor  ;  and  I  think  that  here  Lieutenant  New- 
lands'  creditors  were,  from  deeds,  entitled  to  beheve  that  their 
debtor  had  the  fee  in  him  ;  and  whether  it  was  intended  as  a 
fiduciary  fee  or  not,  if  vested  in  the  debtor,  the  creditor  is 
entitled  to  attach  it  in  payment  of  his  debt.     In  the  case  of 
entails,  unless  guarded  by  irritant  and  resolutive  clauses,  the 
intention  of  the  maker  can  have  no  eflFect  in  questions  with 
creditors.     If  I  saw  a  fixed  practice  and  understanding  that  a 
fee  is  not  given  by  deeds  such  as  that  now  under  consideration, 
I  would  give  way,  but  I  cannot  discover  that  to  be  the  case.    1 
am  therefore  for  altering.     When  the  cause  was  last  before  the 
Court,  it  was  the  general  sense  of  the  Court  that,  in  this  case,  the 
fee  was  given  away  by  the  granter  of  the  deed  that  gives  rise  to 
this  question,  and  it  was  farther  admitted  that  it  could  not  be 
in  heirs  unborn  ;  but  it  was  argued  that  it  was  in  the  liferenter, 
but  that  it  was  a  fiduciary  fee.     But  for  whom  is  this  fiduciary 
fee  held,  but  for  the  nearest  heirs  of  the  person  to  whom  grant- 
ed ;  and  if  so,  I  think  in  a  question  with  creditors  of  this  fidu- 
ciary fiar,  the  creditors  are  entitled  to  attach  this  strange  right 
in  payment  of  their  onerous  debts." 

Lord  Polkemmet. — "  Is  it  not  competent  to  convey  to  trus- 
tees for  behoof  of  othera  ?  if  so,  could  that  fiduciary  right  be 
attached  1" 

Lord  President  Campbell. — "  Certainly  there  may  be  » 
trust-settlementy  but  then,  in  such  case,  the  fee  is  given  away 
by  the  granter  and  vested  in  the  trustees." 
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The  Creditors  having  appealed  to  the  House  of  Lords,  "  It    Nbwlahw 

was  Ordered  and  Adjudged  that  the  interlocutors  appealed    Nkwlaiiiw' 

from  be  Affirmed.''  ^™'^'^ 

179a 

Lord  Chancellor  Lodghborough. — "  When  I  had  first  Apni  2^^,  170a 
occasion  to  consider  this  cause,  upon  the  case  of  the  appellants,  Opwiokb. 
and  a  very  accurate  written  note  of  the  opinions  delivered  by 
the  Judges,  I  was  very  much  impressed  with  the  importance  of 
the  case,  and  entertained  great  doubts  as  to  the  grounds  upon 
which  the  decision  had  been  given.  I  therefore  thought  it 
proper  that  the  hearing  should  be  postponed  until  the  judg- 
ment could  be  supported  on  the  part  of  the  respondent.  A  case 
has  accordingly  been  put  in  for  him,  and  the  result  of  the 
argument  which  followed  upon  it  has  not  been  to  remove  the 
doubts,  which  the  first  consideration  of  the  case  had  raised  in 
my  mind. 

"  To  state  this  question  as  distinctly  as  it  is  capable  of  being 
stated,  these  propositions  have  been  agreed  on  in  the  argument 
which  has  been  maintained.  If  a  conveyance  is  granted  to  a 
person  in  liferent,  and  thereafter  to  the  heirs  of  his  body  in  fee, 
then  such  person  must  of  necessity  be  fiar.  It  is  also  an  agreed 
principle  recognised  by  the  law  of  Scotland,  that  a  fee  cannot 
be  in  pendente,  or  in  abeyance.  But  the  distinction  that  has 
been  contended  for  by  the  respondent  is,  that  if  words  are  used 
which  go  beyond  a  mere  declaration  of  a  liferent,  if  the  word 
*  allenarly'  is  added  after  the  words  *  in  liferent,  for  his  liferent 
use,'  then  a  mere  liferent  takes  place  in  regard  to  the  first  dis- 
ponee,  and  the  fee  is  to  be,  I  cannot  tell,  according  to  the 
argument,  distinctly,  where.  It  is,  by  implication,  a  fee  in  the 
first  taker,  which  gives  him  some  species  of  interest,  coupled 
with  some  species  of  trust  for  his  children,  when  they  come 
into  existence. 

"  This  distinction,  which  the  counsel  admitted  could  not  be 
maintained  in  reasoning  or  on  piinciple,  does  not  add  one  dis- 
tinct idea  to  the  limitation  ;  yet  the  Court  of  Session  thought 
that  such  afiect  had  very  generally  been  understood  to  be  given 
to  that  word ;  and  particularly  a  very  learned  Judge,  of  great 
authority,  who  had  commenced  practice  at  a  very  early  period 
of  life,  had  declared,  that  such  had  been  the  understanding 
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ever  since  he  remembered  anything,  and  that  individuals  had 
acted  upon  this  supposition  ever  since.  It  was  also  observed, 
that  though  such  understanding  could  not  be  stated  to  have 
been  come  up  to  by  any  express  decision  upon  this  particular 
point,  yet  it  had  been  a  familiar  idea  upwards  of  a  century 
ago,  that  there  was  such  a  difference  as  had  been  contended 
for  in  the  present  case.  In  a  case  reported  by  Lord  Stair,  in 
1681,  Thomson  v.  Lawson,  this  distinction  was  mentioned 
I  do  not  take  it  that  it  was  there  stated  as  the  mere  argu- 
ment from  the  Bar ;  but  I  conceive  that  in  this,  as  in  other 
cases  reported  by  Lord  Stair,  where  a  principle,  adverse  to  the 
decision,  was  stated,  it  was  an  opinion  thrown  out  by  the 
Court 

"  These  things  considered,  and  that  the  judgment  gives 
effect  to  the  intention  of  the  testator,  which,  in  equity,  ought 
always  to  be  supported,  as  far  as  it  can  be  done  consistently 
with  the  rules  of  law  ;  though  I  feel  no  conviction,  though  my 
mind  incline  to  doubt  exceedingly  that  the  judgment  proceeded 
on  safe  grounds  ;  yet  I  have  not  courage  to  venture  on  a  re- 
versal, when  I  am  told  by  a  person  of  high  authority,  that  the 
effect  of  such  reversal  would  be  to  put  numerous  settlements, 
made  even  in  the  course  of  his  own  experience,  in  a  situation 
in  which  they  were  not  understood  by  the  makers  of  them  to 
stand.  I  would  therefore  have  it  understood,  that  this  consi- 
deration alone  restrains  me,  and  I  would  wish  that  the  Court 
would,  in  some  future  case  proper  for  the  purpose^  reconsider 
the  principle  of  their  judgment  in  this  case,  which,  in  conse- 
quence of  this  high  authority,  I  think  it  more  safe,  for  the 
present,  to  let  remain  unaltered,  in  the  hope  that  the  question 
may  afterwards  come  again  before  the  Court  to  be  maturely 
settled.'' 


1.  On  the  Session  Papers  in  the 
case  of  Newlands,  Lord  Presi- 
dent Campbell  has  written,— 
^'  One  point  to  be  considered  is, 


What  is  the  nature  and  l^al  im- 
port of  what  is  called  a  ^ducuxrji 
or  trust  fee  in  the  nominal  hk- 
renter,  and  what  particular  fonD 
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of  wordfi  ifi  necoBsary  to  constitute 
such  a  fee  ?  If  the  words  are  to 
Buch  a  person  in  liferent,  for  his 
liferent  use,  and  to  the  heirs  of 
hift  body  in  fee ; — Does  this  mean 
something  different  from  the  same 
words,  with  the  addition  of  allen- 
arly,  or  only,  or  merely,  or  any 
such  expression  adjected  to  the 
words,  liferent  use  ?  In  arguing 
the  case  of  Frog,  Mr.  Fergusson 
of  Pitfour  seems  to  have  been  at 
a  loss  about  this,  and  gave  it  a 
go-bye  by  saying,  '  that  the  idea 
of  a  fiduciary  fee  in  that  settle- 
ment  was  an  imagination,  as  it 
contained  no  restriction  in  words 
other  than  that  of  U/erent,  which 
mesiikt/ee.  Trusts  must  be  plain- 
ly expressed,  and  not  left  to  be 
gathered  from  remote  circum- 
stances,' &c.  All  this  may  be 
true,  but  it  does  not  go  directly  to 
the  point,  nor  explain  with  suffi- 
cient precision  how  the  line  is  to 
be  drawn  between  one  form  of 
expression  and  another.  The  case 
of  Forbes  v.  Forbes,  observed  by 
Lord  Kames,  goes  nearer  to  the 
point,  and  seems  pretty  plainly  to 
establish  that  there  may  be  cases 
where  the  word  allenarly  ought 
not  to  be  considered  as  making 
any  difference  one  way  or  other. 
In  the  case  of  Frog,  it  was  ulti- 
mately found  that  there  was  a  fee 
in  Robert  Frog,  and  that  his 
onerous  debts  and  deeds  were 
effectual  to  carry  that  fee.  Yet 
he  was  ex  figura  verborum  no 
more  than  a  liferenter,  and  the 
fee  was  nominally  in  the  heirs  to 
be  procreated  of  his  body,  whom 
falling,  &c.  But  theCourt  thought 
that  the  fee  could  not  be  in  heirs 


unborn  and  uncertain.  It  was, 
on  the  one  hand,  given  away  from 
the  granter,  and,  on  the  other 
hand,  could  not  be  in  future 
heirs.  It  could  rest  nowhere  but 
in  Bobert  Frog.  The  question 
was  well  considered  and  solemnly 
detennined,  and  ought  for  ever  to 
be  at  rest. 

2.  '^But  two  inferences  have  been 
raised  upon  that  decision,  neither 
of  which  are  founded  on  the  ex- 
press terms  of  it,  and  botii  of 
which  are  attended  with  difficulty. 
First,  It  is  supposed  on  one  side 
of  the  argument,  that  the  fee  in 
such  a  case,  where  we  ]mve  no 
other  words  of  restriction  except 
liferent  and  fee,  is  equally  abso- 
lute and  equally  unlimited  in  the 
person  of  the  institute,  as  if  he 
had  been  called  no  the  fee  in  ex- 
press terms,  without  any  mention 
of  liferent,  insomuch  that  even 
his  gratuitous  deeds  of  settlement 
must  be  effectual  to  carry  it  away. 
Secondy  On  the  other  side  it  is 
maintained,  that  if  to  the  word 
liferent  we  add  a  few  superfluous 
terms  of  the  same  import,  Buchaa 
the  word  only,  the  word  merely, 
the  word  allenarly,  though  we 
neither  add  to  nor  take  away  a 
syllable  from  the  subsequent  clause 
of  fee,  we  produce  so  wonderful  a 
change,  that  instead  of  a  pure  and 
unqualified  lee  in  the  person  of 
the  institute,  subject  even  to  gra- 
tuitous deeds,  we  divest  him  of 
every  right,  title,  or  inter^t,  ex- 
cept that  of  a  bare  usufruct,  and 
exclude  his  most  onerotis  creditors 
or  disponees  from  any  access  to 
attach  the  subject.  This  is  the 
more  extraordinary,  as  we  still 
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leave  a  fet  in  him,  t.e.,  we  leave 
the  estate  in  him.  But  to  recon- 
cile this  inconsistency  we  call  it  a 
fiduciary  fee,  meaning  to  aflsimi- 
late  it,  by  the  use  of  this  word,  to 
the  case  of  an  estate  conveyed  to 
a  stranger  for  certain  ends  and 
purposes,  and  where  it  is  certain 
that  no  more  than  a  trust-estate 
vests,  but  where  it  is  equally  cer- 
tain that  there  is  a  co-existing 
substantial  fee  which  can  no  more 
be  in  pendente  than  a  trust  fee, 
but  must  rest  somewhere,  as  in- 
deed all  property  must ;  for,  inde- 
pendent of  feudal  ideas,  it  is  a 
contradiction  in  terms  to  suppose 
property  without  a  proprietor. 
An  estate  descending  from  the 
ancestor  to  the  heir,  or  conveyed 
by  femily  settlements,  can  never 
he  A  res  nuUius,  for  by  the  law 
of  Scotland,  if  it  can  find  no  other 
owner,  it  will  belong  to  the  king. 
3.  "  The  Court,  in  the  case  of 
Frog,  having  found  the  fee  to  be 
in  Kobert  Frog,  and  not  in  the 
heirs  unborn,  it  was  a  necessary 
consequence  that  his  onerous  debts 
and  deeds  were  found  also  to 
attach  upon  it.  But  the  Court 
had  no  occasion  to  decide  in  a 
question  with  heirs,  whether  the 
restricting  words,  short  and  sim- 
ple as  they  were,  did  or  did  not 
lay  him  under  an  obligation  in 
their  favour.  Had  his  grand- 
mother given  him  expressly  the 
fee,  but  only  said,  *  I  mean  that 
failing  you  it  shall  go  to  the  other 
heirs  and  persons  named  in  the 
deed,  and  I  desire  that  you  shall 
not  defeat  their  hope  of  succes- 
sion ;'  even  this,  though  a  weaker 
expression  of  her  intention,  would 


have    barred  him   from  altering 
gratuitously.     She  did  the  same 
thing  more  emphatically,  by  re- 
stricting him  in  words  to  a  life- 
rent, which  was  the  strongest  pos- 
sible signification  of  a  will  that  he 
should  not  dilapidate  or  defeat, 
but  allow  the  succession  to  take 
place  as  devised  by  her.     But  the 
Court  justly  thought  that  no  such 
form  of  expression  could  bar  oner- 
ous  creditors  or  purchasers  from 
attaching  the  fee  in  his  person. 
Suppose  then  she  had  added  to 
the  word  liferent  a  few  of  Ihoee 
anxious  synonymes  above  noticed, 
would  this  have  made  his  right,  or 
that  of  the  subsequent  heirs,  or  of 
any  one  concerned,  either  stronger 
or  weaker.^     It  is  thought  not. 
In  the  case  of  Newlands  we  have 
difierent  modes  of  speech  used  in 
the    two  difierent   gifts,    which, 
however,    bolh    parties   seem  to 
think,  and  with  reason,  mean  one 
and  the  same  thing.     But  let  the 
form  of  words  be  what  it  will,  if 
the  fee  be  in  the  institute  heir,  or 
first  person  called  in  the  settle- 
ment, or  in  any  other  person  caUed 
after  him,  the  onerous  debts  and 
deeds  of  that  person  must  attach 
upon  the  subject ;  although  it  inay 
be  very  true  that,  by  contracting 
such  debts  and  doing  such  deeds, 
he  counteracts  the   will  of  the 
granter,  and  an  action  may  Ue 
against  him  to  purge  encumbrances, 
or  to  pay  dfunages,  &c.,  for  his 
contravention,  as  in  the  case  of  an 
entail  which  is  defective  in  one  or 
other  of  its  clauses,  or  left  out  in 
the  investitures,  or  not  recorded  in 
the  Register  of  Tailziea.    The  case 
of  a  clause  of  retom,  is  another 
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instance  of  a  fee  subject  to  limita- 
tion as  to  the  right  of  succession, 
which  may  be  effectual  quoad 
gratuitous  deeds,  though  not  quoad 
oneroua 

4.  "  The  words  *  liferent  allen- 
arl/  are  not  verba  aignata,  which 
by  their  own  force  and  effect  ex- 
clude the  vesting  of  the  fee.  It  is 
admitted  that  the  fee  vests,  but 
they  are  strong  and  anxious  ex- 
pressions of  wiU,  which  are  entitled 
to  every  effect  and  operation  that 
fviU  can  have  in  such  a  case ;  but 
the  effect  of  will  to  qualify  a  fee 
in  an  institute  or  substitute-heir, 
has  already  been  exemplified.  It 
is  said  he  was  a  fiduciary  fiar. 
This  is  a  term  which  has  been 
invented  to  obviate  a  difficulty, 
but  it  just  leaves  the  matter  where 
it  was :  and  for  whom  is  he  fidu- 
ciary ?  for  himself  in  liferent,  and 
the  heirs  of  his  body  in  fee,  i.e., 
for  himself  in  fee.  A  fiduciary 
fee  implies  a  substantial  fee. 
Where  then  is  the  substantial 
fee  ?  Is  it  in  heirs  imbom,  and 
who  never  may  exist,  and  failing 
them,  in  the  king  ?  Such  a  pro- 
position cannot  be  maintained. 
The  substantial  fee  in  the  case  of 
such  a  settlement  is  and  must  be 
in  the  fiduciary  fiar,  because  it 
can  exist  nowhere  else.  There  are 
cases  of  nominal  fees  which  are 
destined  from  the  actual  or  sub- 
stantial fee ;  e.^.,  if  I  have  sold 
my  estate  and  granted  a  disposi- 
tion with  procuratoiy  and  pre- 
cept, and  the  purchaser  is  infefb 
upon  the  precept,  but  has  not  yet 
taken  the  necessary  steps  to  make 
his  base-infeftment  public,  I  stiU 
have  in  me  a  naked  nominal  fee 


in  consequence  of  the  anterior  feu- 
dal investiture  in  my  person,  but 
which  will  vanish  as  soon  as  com- 
plete feudal  titles  are  made  up  in 
the  new  proprietor,  and  in  the 
meantime  the  substantial  fee  is  in 
him.  In  like  manner,  if  I  dis- 
pone my  estate,  in  trust,  to  a 
stranger,  for  ends  and  purposes, 
e.g.,  to  pay  my  debts,  or  to  raise 
a  fund  for  family  provisions,  &c., 
and  the  trustee  is  infeft,  here  are 
distinct  fees, — the  trust  fee  is  in 
him  till  the  ends  of  it  are  accom- 
plished, but  the  substantial  fee 
remairus  with  myself,  and  from  me 
will  descend  to  my  heirs.  If  I 
am  a  freeholder,  I  will  continue 
to  vote  in  right  of  my  substantial 
fee.  My  heir-apparent,  after  my 
death,  will  do  the  same,  as  hap- 
pened in  the  case  of  Sir  Alexander 
Campbell  of  Ardkinlass.  The 
trustee  in  that,  or  in  any  case  of 
the  kind,  has  no  right  to  the 
estate,  directly  or  indirectly,  ex- 
cept what  the  trust  gives  him. 
He  cannot  vote  as  a  freeholder, 
he  cannot  bring  a  shilling  of  his 
own  debt  upon  it  The  estate  is 
not  his  but  mine.  He  is  a  mere 
name  for  me,  and  for  ihy  credi- 
tors, &c,,  in  terms  of  the  trust. 
Yet  the  fee  in  him  is  far  from 
being  nominal  in  the  sense  of  the 
preceding  case,  neither  is  it  a  life- 
rent allenarly.  It  is  an  actual 
fee,  but  it  is  consistent  with  the 
substantial  fee  being  in  the  trus- 
ter or  the  heirs  of  the  truster.  In 
the  very  case  of  Newlands  we  have 
a  trust  of  this  kind,  which,  by  the 
settlement,  was  to  last  a  certain 
number  of  years.  Now,  for  whom 
did  these  trustees  hold  the  sub- 
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stantial  fee  of  the  subjects  in 
question  ?  They  held  it  for  the 
heirs  in  the  settlement,  i.e.,  for 
the  granter's  son,  who  is  called  the 
fiduciary  fiar,  and  for  the  heirs  of 
his  body,  &c.,  erj^o,  the  trust  fee  was 
held  for  this  fiduciary  fiar  and  the 
heirs  of  his  body ;  and  why  were  the 
trustees  only  to  hold  it  till  his  age 
of  twenty-one,  and  then  to  denude 
in  his  favour,  if  they  were  to  give 
him  nothing  ?  This  is  a  strange 
jiunble,  if  we  hold  this  fiduciary 
fiar  to  be  neither  more  nor  less 
than  another  trust-fiar,  holding 
the  fee  again  in  trust ;  the  dif- 
ference  was,  that  these  first  trus- 
tees did  not  hold  the  estate  for 
themselves  at  all,  but  young  New- 
lands  holds  it  for  himself  in  the 
first  instance,  and  perhaps  there 
neither  does,  nor  ever  will,  exist 
another  person  for  whom  he  will 
hold  it,  the  king  excepted.  If 
the  subjects  were  sufficient  for  a 
freehold  qualification,  would  he 
not  be  entitled  to  be  enrolled  and 
to  vote  ?  Who  is  entitled  to  hin- 
der him  ?  If  he  had  only  a  trust 
fee  in  the  proper  sense,  or  a 
merely  nominal  fee,  or  a  Uferent 
of  no  fee,  which  exists  in  any 
person,  it  is  thought  this  would 
be  a  very  new  sort  of  qualifica- 
tion. But  it  is  admitted  that  the 
liferent  which  he  has  in  words  is 
a  liferent  upon  a  fee  which  is  in 
himself,  and  therefore  he  would 
claim  to  be  enrolled  in  virtue  of 
his  own  fee,  or  the  liferent  of  his 
own  fee,  and  if  this  be  not  a  sub- 
stantial fee,  it  would  not  be  a  good 
title ;  but  it  is  enough  to  say,  that 
if  he  has  not  the  substantial  fee 
there  is  no  other  person  existing 


who  can  have  it.  Besides,  the 
argument  on  the  other  side  would 
be  establishing  a  new  kind  of  tail- 
zied fee  not  yet  acknowledged  iq 
the  law  of  Scotland.  A  trust  in  a 
man's  person  for  the  heirs  of  his 
own  body,  who  may  never  exist, 
cannot  in  its  nature  receive  exe- 
cution. If  a  trust  or  fiduciary  fee 
may  take  place  in  the  first  insti- 
tute, the  same  form  may  go 
through  all  the  substitutes,  and, 
accordingly,  in  the  case  of  Thom- 
son, we  have  various  substitutes, 
all  in  the  same  terms.  Every  heir 
may  be  declared  a  fiduciary  fiar 
or  a  liferenter  allenarly  for  the 
succeeding  heirs.  K  this  alone  be 
sufficient  to  qualify  the  right,  what 
use  is  there  for  the  Act  1686,  and 
for  clauses  proliibitory,  &c.  ?  We 
at  once  introduce  the  Statute  de 
donis  coTiditioncUibus  into  the  law 
of  Scotland,  and  the  Record  of  Tail- 
zies becomes  useless.  The  case  of 
M^air  was  an  alarming  example. 
The  Court,  28th  June  1791,  re- 
fused  in  hoc  statu  to  reduce  it  at 
the  instance  of  the  institute  heir 
himself ;  but  if  ever  it  comes  back 
in  a  question  with  a  creditor,  it 
will  deserve  the  most  serious  at- 
tention. With  respect  to  l^acies 
Mid  personal  provisions  there  is 
much  less  difficulty,  because  we 
have  no  feudal  rules  nor  security 
of  records  to  stand  in  the  way  rf 
giving  full  effect  to  the  will  of  the 
granter.  The  chief  tiling  to  be 
attended  to  there  is  to  avoid  nice 
and  subtle  distinctions  as  mudi  bs 
possible,  and  to  give  as  little  room 
to  arbitrary  decision  in  constru- 
ing the  deed  upon  which  the  ques- 
tion arises. 
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5.  ^'  In  allcaaes  where  the  granter 
provides  for  his  own  issue  or  heirs, 
whatever  form  of  words  he  uses,  it 
ought  to  be  understood  that  he 
does  not  mean  to  divest  himself  of 
the  fee  and  put  it  in  them,  but 
that  they  must  take  as  represent- 
ing him,  or  as  heirs  of  provision 
to  him,  subject  to  his  debts  and 
deeds,  though  if  it  be  a  provision 
by  contract  of  marriage,  the  chil- 
dren will  also  be  qaodammodo  cre- 
ditors to  the  effect  of  setting  aside 
gratuitous  deeds,  and  perhaps  of 
competing  with  other  creditors. 
See  Dictionary,  voce  Provision, 
14th  January  1766  ;  Campbell  v. 
McNeill,  18th  November  1784; 
Cameron,  3d  June  1784 ;  Gordon 
of  Ardoch.  Where  the  provision 
or  bequest  comes  from  a  third 
party,  e.g.,  from  a  father  or  other 
relation  to  A  B  in  liferent,  and 
the  heirs  of  his  body  in  fee,  or  to 
A  B  in  liferent  allenarly,  or  any 


such  form  of  words,  no  gratuitous 
deed  of  A  B  ought  to  interfere 
with  the  plain  intention  of  the 
granter,  that  the  succession  shall 
take  place  in  the  manner  devised 
by  him,  and  it  is  idle  to  talk  of  a 
distinction  between  one  form  of 
words  and  another.  ^  Liferent 
aUenarlj/  owed  its  introduction  to 
the  case  of  conjunct  fee  and  Uie^ 
rent ;  for  it  is  natural  there  to  use 
the  expression  to  A  B  and  his  wife 
in  conjunct  fee  and  liferent,  for 
her  liferent  use  allenarly,  which  is 
no  more  than  saying,  although  I 
give  her  in  words  a  conjunct  fee, 
I  mean  truly  to  restrict  her  to  a 
liferent  only.  This  is  all  that  is 
meant  in  the  case  of  Thomson  v. 
Lawson,  4th  February  1681,  ob- 
served by  Lord  Stair,  and  all  that 
Mr.  Fergusson  of  Pitfour  meant 
in  his  argument  in  the  case  of 
Yro^r— MS.  Notes,  Sir  Hay 
Campbell's  Session  Papers. 


II.— ALLARDICE  v,  ALLARDICE. 


David  AUardice  conveved  his  estate  ^  to  and  in  favours  of  March  6, 1795. 
Robert  AUardice,  my  eldest  son,  in  liferent,  during  all  the  days  Nabrativb. 
of  his  lifetime,  for  his  liferent  use  allenarly,  and  to  the  heirs- 
male  or  female  lawfully  to  be  procreated  of  the  body  of  the  said 
Robert  AUardice,  in  any  marriage  he  shall  hereafter  enter  into, 
in  fee ;  which  failing,  to  David  AUardice,  my  second  son,  in 
liferent,  during  all  the  days  of  his  lifetime,  for  his  liferent  use 
allenarly,  and  to  the  heirs-male  or  female,  lawfully  procreated 
or  to  be  procreated  of  the  body  of  the  said  David  AUardice,  my 
second  son,  in  fee ;  which  faUing,  to  my  own  nearest  heirs  or 
assignees  whatsoever,  in  fee." 


656  FEE  AND  LIFERENT. 

Allaudicb  The  eldest  son  having  survived  his  father,  took  infeflment  on 
Allardici.  this  conveyance.  Afterwards,  with  a  view  of  altering  the 
1795^  destination,  he  obtained  a  precept  of  clare  constat  from  the 
superior  for  infefting  himself  in  the  lands  as  nearest  and  law- 
ful heir  to  his  father.  He  then  executed  a  disposition  of  the 
estate  in  favour  of  himself  and  the  heirs-male  or  female  of  any 
marriage  he  should  thereafter  enter  into ;  "  which  failing,  to  Jean 
Allardice,  lawful  daughter  and  only  child  procreated  betwixt 
him  and  the  deceased  Elizabeth  Murray,  his  wife,  and  the  heirs- 
male  or  female  to  be  lawfully  procreated  of  her  body ;  which 
failing,  to  David  Allardice,  his  immediate  younger  brother,  in 
liferent,  during  all  the  days  of  his  life,  for  his  liferent  use 
allenarly,  and  to  David  Allardice,  his  son,  in  fee." 

The  diflFerence  between  the  disposition  by  the  father,  and 
that  by  Robert  the  son,  was,  that  by  the  former  Robert's 
daughter  by  his  first  marriage  was  purposely  excluded,  while, 
by  the  conveyance  executed  by  her  father,  the  lands  were  con- 
veyed to  her  in  preference  to  her  uncle  David,  in  liferent,  and 
his  son,  in  fee. 

An  action  of  reduction  and  declarator  was  brought  by  David 
and  his  son. 

Argument  ior      Pleaded  FOR  THE  DEFENDER. — The  principle  established  in 
the  case  of  Newlands  is  not  applicable  to  the  present.     In  that 
case  the  destination  was  to  John  Newlands,  in  liferent,  for  his 
liferent  use  allenarly,  and  to  his  children  nascituri  in  fee.     He 
was  thus  fiduciary  fiar  for  persons  who,  as  soon  as  they  existed, 
became  the  real  fiars.    But  in  the  present  case  Robert  Allar- 
dice, failing  issue  by  any  future  marriage,  was  fiar  for  his 
brother  David,  who  was  himself  only  a  liferenter.     But  a  fidu- 
ciary fiar  for  a  liferenter  is  an  absurdity.     If,  too,  David  is  to 
be  held  as  fiduciary  fiar  for  his  children,   then  Robert  was 
fiduciary  fiar  for  another  fiduciary  fiar,  who  was  fiduciary  fiar 
for  the  real  fiars.     If  this  form  of  conveyancing  is  to  be  sanc- 
tioned, then  a  new  and  extraordinary  species  of  entail  will  be 
sanctioned,  containing  none  of  the  clauses  directed  by  the  Act 
1685. 

Arouiirktfo*      Pleaded  for  the  Pursuer. — According  to  the  principles 
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established  in  the  case  of  Newlands,  it  is  clear  that  the  fee,  if  it  allardioi 
rested  in  Robert  Allardice  at  all,  was  in  his  person  fiduciary  aixardioi. 
only,  and  was  held  by  him  for  behoof  of  the  pursuers,  to  whom  "nST 
the  estate  was  ultimately  destined.  It  is  in  vain  for  the  defen* 
der  to  argue  that  a  succession  of  Uferents  is  contrary  to  the 
principles  of  the  common  law,  and  if  admitted,  would  tend  to 
establish  a  new  species  of  entail.  These  arguments  were  for- 
merly urged  in  the  cases  of  Newlands  and  Thomson,  and  were 
disregarded  by  the  Court.  If  it  is  once  admitted  that  a  fidu- 
ciary fee  ought  to  be  sustained  for  the  equitable  purpose  of 
preventing  the  intention  from  being  defeated,  there  seems  no 
reason  why  such  a  fee  may  not  be  created  for  the  behoof  of 
one  set  of  heirs  as  well  as  of  another.  If  Robert  Allardice  held 
the  estate  in  trust  for  his  own  children  by  any  future  marriage, 
he  held  it  equally  in  trust  for  the  pursuer,  to  whom,  failing  such 
children,  it  was  destined  by  his  father.  Neither  does  it  make 
any  difference  that  the  right  of  one  of  the  pursuers  was 
restricted  to  a  liferent  only,  seeing  that  there  is  nothing  in  law 
to  prevent  the  creation  of  diflferent  liferents  to  succeed  each 
other  in  the  same  estates. 

The  Court  **  Sustained  the  reasons  of  reduction,  and  decerned  {^^^-^^ 

March  6,  1795. 

in  the  reduction  and  declarator." 

Lord  Eskgrovb. — "  Were  this  the  same  with  the  case  of  J^J^I^'^'^*- 

Bells  Cases. 

Newlands,  it  would  be  necessary  to  go  into  a  discussion  of  the 
point  lately  before  us ;  if  it  be  not,  we  must  discover  the  differ- 
ence. There  was  here  a  title,  made  up  by  a  precept  of  clare 
constaty  but  that  is  of  no  consequence,  as  Robert,  the  son, 
accepted  the  deed  executed  by  his  father ;  and,  had  he  pos- 
sessed a  power  of  rejecting  his  father's  settlement,  he  would 
have  been  barred ;  but,  in  fact,  he  possessed  no  such  power. 
In  Newlands^  case,  the  fee  was  given  to  heirs  nascituri;  and 
here,  failing  the  heirs  of  the  body  of  the  first  son,  the  liferent  is 
given  to  the  second  son,  and  the  fee,  to  the  heirs  of  his  body. 
I  remember  in  Newlands'  case,  it  was  said,  that  to  support  such 
deeds,  would  be  to  authorize  a  series  of  Uferents,  and  introduce 
a  new  way  of  making  an  entail.  Here  we  have  an  instance  of 
it     But  you  did  not  think  that  a  sufficient  ground  for  setting 
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allardiob  aside  the  deed ;  you  found,  that,  according  to  the  principles  of 
allardkm.  our  law,  there  must  be  a  fee  somewhere  ;  and  that  the  fee  ia 
J705  the  liferenter  must  be  fiduciary ;  and  I  do  not  see  how  I  can 
refuse  my  assent  to  the  rule  in  this  case  also.  There  is  no  life- 
rent given  to  any  not  named ;  and  although  there  be  a  succes- 
sion of  liferenters,  yet,  if  you  find  that  there  can  be  one  liferenter 
possessed  of  this  fiduciary  right,  I  see  no  difference  betwixt 
that  case  and  the  present.  There  is  no  irrationality  here  ;  and 
the  only  doubt  is  from  the  fiduciary  fee  being  held,  not  for 
himself,  but  for  his  brother,  and  his  brother's  children.  Yet,  if 
the  decision  in  the  case  of  Newlands  be  right,  I  do  not  find 
myself  at  liberty  to  go  against  it  here." 

Lord  Justice-Clerk  Macquben. — "  I  own  I  did  not  see  a 
question  in  this  case.  The  only  difference  betwixt  it  and  New- 
lands  is,  that  there  is  here  a  succession  of  liferenters,  but  there 
is  nothing  in  that." 

Lord  President  Campbell. — "  This  differs  from  the  case  of 
Newlands  in  this  respect,  that  the  question  here  is  with  heirs ; 
whereas  in  that  case,  the  question  arose  amongst  creditors.    In 
all  questions  with  heirs  or  gratuitous  claimants,  the  destination 
must  be   strictly   adhered  to ;    and   even  had  this   question 
occurred  with  creditors,  I  should  have  been  of  the  opinion 
expressed  in  Newlands'  case ;  at  the  same  time,  I  am  much 
alarmed  at  this  succession  of  trusts.     The  next  step  will  be,  to 
give  the  estate  to  the  eldest  son  in  liferent  allenarly ;  whom 
failing,  to  the  heirs  of  his  body  in  liferent  allenarly  ;  and  so  on 
through  all  the  heirs  of  a  destination  ;  and  I  am  afraid  there 
are  principles  in  the  decisions  which  we  have  pronounced  that 
would  support  such  a  destination.     But  when  the  case  occurs, 
we  shall  judge  of  it." 


1.  In  the  case  of  Thomson  v.  liver  of  them  two,  in  liferent,  and 

Lawson,  February  4,   1681,  re-  to  the  heirs  of  their  marriage; 

ported  by   Lord  Stair,    Eobert  which  failing,  to  Alison,  Jean,  and 

Mastertoun  conveyed  "  to  his  son  Margaret  Thomson^  his  oyes  by  his 

James,  and  his  spouse^  and  longest  daughter.''    Infeftment  was  taken 
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both  for  his  son  and  his  spouse 
and  the  three  grandchildren.  In 
a  competition  for  the  rente  between 
the  three  grandchildren  and  a 
party  holding  a  liferent  right  from 
James  Mastertoim,  the  grand- 
children PLEADED, — ^If  the  disposi- 
tion had  been  to  James  Master- 
toun  and  his  spouse,  in  conjimct 
fee,  the  husband  behoved  to  be 
fiar,  but  here  it  is  only  to  him  in 
liferent,  which  can  import  no  fee. 
The  liferenter  pleaded, — ^In  the 
common  style  of  notaries,  conjunct 
fee  and  liferent  are  equivalent 
terms,  unless  it  bear  liferent  allen- 
arly ;  but  the  disposition  being  to 
James  and  his  wife,  and  the  heirs 
between  them,  doth  necessarily 
import  that  they  were  in  conjunct 
fee  and  the  husband  fiar,  for  their 
children  could  never  be  fiars  to 
naked  liferenters,and  seeing  James 
was  fiar,  his  heirs  of  tailzie  cannot 
quarrel  his  deed.  The  Lords 
Found,  "  That  by  the  conception 
of  the  disposition,  James  Master- 
toun  was  fiar,  and  therefore  pre- 
ferred the  liferenter  deriving  right 
from  him." 

2.  In  the  case  of  Gebran  v. 
Alexander,  Jime  14,  1781,  a 
bequest  was  left  '^  to  Catherine 
Gterran,  in  liferent,  alimentary, 
and  to  be  divided  by  her  among 
her  children,  at  any  time  before 
her  death,  and  failing  of  her 
dividing  the  above  sum,  to  be 
divided  by  the  heirs  and  repre- 
sentatives of  the  testator  as  they 
shall  think  proper."  The  ques- 
tion bdng  raised,  how  far  the 
mother  could  affect  the  legacy, 
the  Court  found  unanimously  that 
she  had  only  a  right  of  liferent. 


In  the  Faculty  Report  it  is  stated, 
"  Lord  Braxfield  observed,  that  by 
many  decisions  it  had  been  found 
that  the  fee  was  really  in  the 
parents,  though  the  destination 
bore  only  in  liferent  to  them,  and 
in  fee  to  their  children,  but  that 
this  was  not  ex  necessitate,  as  it 
had  sometimes  been  supposed,  lest 
the  fee  should  be  in  pendente.  It 
was  upon  the  presumed  will  of 
the  granter,  who  only  meant  a 
spes  successionis  to  be  in  the 
children,  and  therefore  whenever 
there  appeared  to  be  intended  a 
right  of  property  in  the  children, 
the  parents'  right  was  either  limit- 
ed to  a  mere  liferent,  or  consi- 
dered as  a  trust-fee  which  could 
not  be  defeated." 

3.  The  case  of  Thomson  v. 
Thomson,  July  9,  1794,  referred 
to  by  the  pursuer  in  the  case  of 
Allardice,  was  decided  at  the 
same  time  as  that  of  Newlands. 
The  terms  of  the  conveyance  were 
"  to  the  pursuer  in  liferent,  for 
his  liferent  use  only,  and  the  heirs 
of  his  body  in  fee ;  whom  failing, 
to  the  defenders,  for  their  liferent 
use  only,  and  to  their  children  in 
fee."  The  Court  found  that  the 
piuBuer  was  a  liferenter  only. 
The  pursuer  having  appealed  to 
the  House  of  Lords  a  considerable 
time  after  the  appeal  in  the  case 
of  Newlands,  the  judgment  was 
aflSrmed,  December  14,  1812. 
Another  case  had  in  the  mean- 
time been  decided  by  the  Court  in 
conformity  with  the  case  of  New- 
lands. 

4  In  the  case  of  Watherston 
V.  Eenton,  Nov.  25,  1801,  the 
conveyance  was  to  a  wife  and  her 
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husband  in  conjunct  fee  and  life- 
rent, and  to  the  longest  liver,  for 
their  liferent  use  allenarly,  and  to 
the  children  procreate,  or  to  be 
procreated  of  the  marriage,  equally 
in  fee.  Doubts  having  arisen  with 
respect  to  the  interpretation  of  the 
deed,  whether  it  conveyed  to  the 
inunediate  disponees  an  absolute 
or  a  fiduciary  fee,  an  action  of 
declarator  was  brought  at  their 
instance,  in  which  their  children 
were  called  as  defenders,  to  have 
it  found  that  the  parents  had  the 
power  to  seU  or  dispose  of  the 
lands,  either  for  onerous  or  gra- 
tuitous causes.  Lord  Meadow- 
bank,  Ordinary,  reported  the 
cause,  when  the  Court  were  dear- 
ly of  opinion  that  the  point  was 
already  fixed,  and  that  after  the 
decision  of  the  House  of  Lords  in 
the  case  of  Newlands,  they  were  not 
at  liberty  to  decern  in  terms  of  the 
conclusions  of  the  declarator. 
They  accordingly  found  that  there 
was  only  a  fiduciary  fee  in  the 
pursuers. 

5.  In  the  case  of  Harvey  v. 
Donald,  May  26,  1815,  Mrs. 
Innes  conveyed  her  whole  herita- 
ble subjects  to  her  five  sons  and 
three  daughters,  nominatim^  and 
to  any  other  child  who  might  be 
procreated  of  the  marriage  exist- 
ing at  her  decease,  "  equally  and 
proportionally  among  my  said 
whole  children,  share  and  share 
alike,  and  to  the  heirs  lawfully  to 
be  procreated  of  their  bodies  re- 
spectively, but  to  my  said  daugh- 
ters in  liferent,  for  their  respective 
liferent  uses  allenarly,  and  to  their 
heirs  lawfully  to  be  procreated  of 
their  bodies  respectively  in  fee.'' 


The  deed  farther  provided,  that  in 
case  of  the  decease  of  any  of  the 
daughters  without  issue  of  their 
bodies,  their  shares  should  belong 
^'  to  my  said  sons,  equally  and 
proportionally,  and  to  the  heLra  of 
their  bodies  respectively,  and  to 
the  last  survivor  of  my  said  sons 
solely,  and  his  heirs  and  assignees 
whatsoever;  and  fedling  all  my 
said  children  without  heirs  of  their 
bodies,  and  lawfully  disposing  of 
their  share,  then  to  my  own  nearest 
heirs  and  assignees,  heritably  and 
irredeemably.''  The  eldest  daogh* 
ter  having  married  Mr.  Donald, 
she  conveyed  to  him,  his  heirs, 
executors,  or  assignees  whatsoever, 
all  lands  and  heritages  pertaining 
and  belonging  to  her  as  one  of  the 
disponees  of  her  deceased  mother, 
in  virtue  of  the  disposition  and 
settlement    executed  by  her   in 
favour  of  her  children.     The  hus- 
band having  died  without  issue, 
his  executor  insisted  that,  as  the 
wife's   brothers  were  now  dead, 
he   was  entitled  to    the   fee  of 
the  property  to  which  the  wife 
had  succeeded  imder  her  mother^s 
disposition,   and   pleaded,— Al- 
though ever   since   the  decision 
of  Newlands,  a  conveyance  of  life- 
rent for  liferent  use  allenarly  gives 
nothing  more  than  the  liferent  use 
of  the  subjects,  yet  there  is  still  a 
fee  created,  which,  although  not 
absolute  in  its  nature,  but  fidu- 
ciary for  behoof  of  the  persons 
described  as  heirs,  vests  in  the 
liferenter  a  legal  and  subsisting 
right  and  interest,  defeasible  only 
by  certain  contingent  events.  Ac- 
cordingly the  wife  was  so  &ra 
real  fiar  in  virtue  of  the  convey' 
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ance  of  the  fiduciary  fee,  as  to 
have  a  right  of  disposal,  if  the 
contingencies  creating  the  Umita- 
tion  did  not  happen.  But  this 
defeasible  right  has  not  been  de- 
feated, for  their  exists  no  issue  of 
the  marriage,  and  her  brothers, 
who  were  the  substitutes  in  her 
mother's  disposition,  are  dead. 
Since,  therefore,  in  the  event  of 
failure  of  children  of  the  marriage, 
and  the  death  of  the  brothers,  the 
right  vests  in  the  heirs  and  assig- 
nees of  Mrs.  Innes,  only  if  not  dis- 
poned or  assigned  by  Mrs.  Donald, 
and  as  the  right  has  been  conveyed 
by  Mrs.  Donald  to  her  husband, 
the  pursuer,  as  his  representative 
and  executor,  is  entitled  to  take  it 
up.  The  pursuer's  right,  there- 
fore, is  not  limited  merely  to  the 
liferent  right,  but  comprehends 
the  fiduciary  fee  at  the  date  of 
the  marriage,  constituting  a  sub- 
Btantialreversionary  interest  which, 
now  purified  and  free  from  those 
contingencies  that  might  have 
limited  the  right,  amounts  to  an 
unqualified  fee. 

6.  The  defender  pleaded, — ^The 
vesting  of  a  fiduciary  fee  is  a  mere 
legal  fiction,  introduced  in  conse- 
quence of  the  evident  absurdity  of 
idlowing  an  abstract  principle  of 
law  to  control  the  direct  and  ex- 
plicit words  of  a  disponer.  There 
is  nothing  independent  of  the 
Uferent,  which  the  defender  could 
convey  either  onerously  or  gratui- 
tously.    The  question  as  to  the 


real  situation  of  the  fee  seems  to 
be  one  of  pure  curiosity.  But  the 
defender  had,  under  her  mother's 
deed,  no  power  of  disponing  and 
assigning  the  fee.  Her  brothers 
were  substitutes,  and  could  validly 
have  transferred  to  any  person 
their  ypes  successionts.  She  cer- 
tainly could  take  up  the  property 
as  assignee  to  her  last  surviving 
brother,  but  never  as  fiduciary  fiar 
under  the  liferent  conveyance. 
But  this  right,  derived  firom  her 
brother,  was  not  conveyed  by  the 
marriage-contract,  which  relates 
merely  to  rights  pertaining  and 
belonging  to  her  by  her  mother's 
settlement  Lord  Alloway,  Or- 
dinary, "  Sustained  the  defences." 
The  pursuer  having  reclaimed,  the 
Court  "Adhered."  Lord  Her- 
MAND  observed, — "  The  case  of 
Newlands  is  the  regula  regulans 
in  this  case.  It  never  has  been 
shaken,  and  I  hope  never  will. 
We  cannot  go  into  the  niceties 
and  subtleties  of  the  doctrine  of 
fiduciary  fees.  At  the  best,  there 
was  only  created  a  bare  trust  in 
the  defender."  Lord  Succoth  ob- 
served,— "  The  distinction  con- 
tended for  at  the  bar— that,  in  the 
case  of  If ewlands,  there  was  a 
child  alive;  whereas  here  there 
had  been  no  child  of  the  marriage, 
deserved  no  attention.  The  case 
of  Newlands  was  decided,  not  on 
such  narrow  and  confined  views, 
but  on  broad  and  general  prin- 
ciples." 
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Where  a  father  being  in/eji,  conveys  to  himself  in  liferent,  for  his 
liferent  use  aUenarly,  and  to  his  children  in  fee,  and  upon  this 
conveyance  takes  infeftment  in  liferent  only,  and  in  the  instru- 
ment of  sasine  no  mention  is  made  of  the  children  in  fee,  the  lands 
remain  attachable  by  the  father's  creditors. 

I.— FALCONER  v.  WRIGHT. 

Jan.  22, 1824.      RoBERT  M^Arthftr,  while  heir-apparent  to   certain   lands, 

NAaBATivE.    conveyed  them  by  his  marriage-contract  "  to  himself  in  liferent, 

for  his  liferent  use  allenarly,  and  the  children  and  bairns  of  the 

marriage  equally  amongst  them,  in  fee,  whom  failing,  to  his 

own  nearest  heirs  and  assignees  whomsoeyer.'' 

He  reserved  to  himself  power  to  convey  the  whole  lands  to 
the  eldest  son  of  the  marriage,  or  to  divide  them  among  the 
children  of  the  marriage  in  such  proportions  as  he  might  think 
proper.  He  further  reserved  to  himself  power,  "  notwithstand- 
ing the  terms  of  the  foresaid  destination,  with  consent  of  hk 
promised  spouse,  to  sell  and  dispose  of  the  foresaid  lands,  or 
any  part  or  portion  thereof 

He  afterwards  made  up  titles  as  heir  of  his  father,  and  was 
infcfl  in  the  lands,  and  thereafter  he  again  took  infeflment 
upon  the  precept  in  the  contract  of  marriage,  "  for  his  liferent 
use  allenarly  f  but  the  instrument  of  sasine  contained  no  men- 
tion of  the  children  or  of  the  fee  of  the  lands. 

In  1821,  his  wife  being  then  dead,  he  conveyed  the  lands  to 
trustees,  for  behoof  of  his  creditors,  and  upon  this  conveyance 
infeftment  followed  in  favour  of  the  trustees.    The  trustees  then 
raised  an  action  of  reduction  and  declarator  against  the  daugh- 
ter of  the  truster,  who  was  the  only  child  of  the  marriage.    In 
this  action  they  sought  to  have  it  found,  that  by  the  contract 
of  marriage   a  spes  successionis  only  was  intended   for  the 
children  of  the  marriage,  and  that  the  pursuers,  in  virtue  of  the 
trust  in  their  favour,  had  the  only  good  and  undoubted  title  to 
the  lands  thereby  conveyed,  and  were  entitled  to  sell  and  dis- 
pose thereof,  for  the  purposes  mentioned  in  the  trust-dispositioDt 
and  that  the  defender,  the  only  child  and  heir  of  the  marriage, 
had  no  right  or  title  to  the  lands. 
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Pleaded  fob  the  Heir  op  the  Marriage. — By  the  mar-    Faloonmi 
riage-contract,  and  infeftment  following  thereon,  the  father's      Wriout. 
interest  in  the  fee  was  made  fiduciary.     It  is  not  contended      "18247 
that  he  was  divested  of  the  fee  in  the  lands,  by  the  conveyance  Abgumknt  tor 

Hktk  ov  this 

to  himself  in  liferent  allenarly,  but  that  he  held  a  limited  fee  Mak&iagk. 
only.     In  virtue  of  that  limited  fee  he  had  no  power  of  aliena- 
tion, nor  so  long  as  any  child  of  the  marriage  existed,  had  he 
any  right  which  his  creditors  could  attach,  beyond  a  liferent 
allenarly. 

An  infeftment  in  favour  of  a  party  in  liferent,  for  his  liferent 
use  allenarly,  and  to  certain  heirs  in  fee,  is  to  all  intents  and 
purposes  the  s<ame  as  an  infeftment  to  the  same  party  in  life- 
rent and  in  trust  for  the  same  heirs  until  his  death.  The  words 
"  liferent  allenarly,'*  express  the  will  of  the  disponer  just  as 
clearly  as  if  he  had  said  in  trust.  These  words  intimate  to  all 
the  world  that  his  right  is  limited,  and  that  he  has  no  more 
power  to  sell  the  lands  or  to  affect  them  with  debt,  than  if  he 
was  expressly  declared  a  trustee.  It  is  of  no  consequence, 
therefore,  that,  independently  of  this  limited  right,  the  party 
happens  at  the  same  time  to  stand  infefb  upon  titles  which  are 
unlimited.  His  imlimited  infeftment  becomes  qualified  by  all 
his  acts  and  deeds,  made  real,  according  to  law.  If,  therefore, 
the  constitution  of  a  liferent  allenarly  is  equivalent  to  the  exe- 
cution of  a  trust,  and  has  been  made  real  by  infeftment,  this 
limitation  must  stand  against  the  party,  and  must  qualify  his  im- 
limited  infeftment  until  it  is  wiped  off  the  record  by  a  discharge 
from  the  parties  in  whose  favour  the  trust  was  constituted. 

The  objection  that  the  children  were  not  infeft,  is  without 
weight.  It  is  impossible,  with  any  contrivance,  to  infeft 
children  not  begotten.  If  the  Bailie  had  delivered  the  symbols 
of  infeftment  to  the  husband,  for  himself  in  liferent  allenarly, 
and  to  his  children  in  fee,  nascituri,  he  would  have  gone  beyond 
the  terms  of  the  precept,  and  such  an  infeftment  would  have 
been  erroneous.  The  precept  was  to  infeft  the  father  in  life- 
rent, for  his  liferent  use  allenarly,  and  the  Bailie  had  no  author- 
ity to  give  himself  infeftment  in  any  other  character  whatever. 
His  office  is  purely  ministerial,  and  his  duty  is  to  give  infeft- 
ment in  terms  of  the  precept,  so  far  as  that  is  demanded,  and 
in  so  far  as  that  is  possible.    It  is  ludicrous  to  speak  of  infefting 
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Falookeb  a  child  nasciturus.  No  form  of  words  which  the  Bailie  could 
WrTqut.  have  used  in  favour  of  such  a  contingent  creature  will  ever 
jg24.  make  an  infeftment  in  his  favour,  and,  consequently,  no  infeft- 
ment  which  it  is  possible  to  give  can  ever  divest  the  granter. 
Even  if  the  words  "  to  the  children  in  fee"  had  been  inserted, 
they  would  have  no  meaning  or  legal  eflFect,  and  matters  would 
have  stood  exactly  as  they  do  now.  If  therefore  the  infeftment 
in  question  is  not  a  valid  one  in  favour  of  the  children  of  the 
marriage,  it  is  impossible  to  give  a  valid  infeftment  upon  any 
contract  of  marriage. 

ARouMKSTfOE      Plbaded   fob   THE  CREDITORS. — The  tnister  having  been 
BKD1T0R8.      jufgi^  ^  jjgij.  Qf  hig  fathcr,  his  right  as  appearing  on  the  records 

was  that  of  absolute  proprietor.  All  the  world  were  therefore 
entitled  to  contract  with  him,  without  regard  to  any  personal 
contracts  or  obligations  not  made  real  by  infeftment.  The 
right  given  to  the  children  by  the  marriage-contract  remained 
personal.  It  cannot  therefore  compete  with  the  real  right 
vested  in  the  pursuers.  It  was  only  an  infeftment  following 
upon  the  marriage-contract  in  favour  of  the  children  which 
could  give  them  any  real  right  to  the  estate.  As  however  no 
infeftment  was  taken  in  favour  of  the  children,  the  personal 
obligation  in  their  favour  must  go  for  nothing  in  any  question 
with  creditors  regularly  infeft  in  the  estate  of  a  person  who, 
according  to  the  public  records,  stands  vested  with  the  absolute 
and  unqualified  right  of  property. 

It  is  argued,  that  when  infeftment  was  taken  upon  the  con- 
tract of  marriage,  no  sasine  could  be  given  as  to  the  fee,  in 
respect  that  there  was  no  child  then  in  existence.     But  even 
before  any  child  existed,  infeftment  might  have  been  taken  io 
the  express  terms  of  the  dispositive  clause  in  the  contract 
Such  an  infeftment  would  have  made  the  right  real,  whatever 
the  true  nature  of  the  right  might  be  which  was  provided  for 
the  children  by  the  contract.     It  might  have  not   directly 
vested  a  fee  in  the  children,  but  it  would  have  vested  a  fiduciary 
fee  in  the  father  for  their  behoof,  that  being  the  legal  interpre- 
tation of  such  clauses  in  marriage-contracts.     It  would  bare 
made  that  right  real,  which,  when  allowed  to  rest  on  the  con- 
tract, was  merely  personal. 
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It  is  contended  that,  in  the  case  of  Newlands,  the  infeflment  FAUJoum 
taken  in  favour  of  John  Newlands  was  also  silent  as  to  the  fee  Wbioht. 
of  the  lands,  and  yet  he  was  held  to  be  a  mere  liferenter.  But  "iSI" 
the  difference  between  that  case  and  the  present  is,  that  he  had  no 
title  to  the  lands  in  dispute,  other  than  the  disposition  irom  his 
father,  and  the  relative  gift  from  Exchequer,  on  which  his  infeft- 
ment  proceeded,  whereas  in  the  present  case  the  truster  had  a  title 
separate  and  distinct  from  the  marriage-contract.  He  had  the 
title  made  up  by  him  as  heir  to  his  father,  which  vested  him 
with  an  absolute  right  of  property  in  the  lands.  Nothing  was 
vested  in  the  person  of  John  Newlands  except  a  bare  liferent. 
His  creditors,  therefore,  could  never  sell  the  lands  as  belonging 
to  him  in  fee.  The  truster,  however,  as  in  the  present  case, 
had  an  absolute  title  of  property,  independently  altogether 
of  the  marriage-contract.  The  only  question  to  be  determined 
is,  Whether  that  property  was  taken  out  of  him  by  an  infeft- 
ment  of  the  fee  in  favour  of  any  other  party  ?  But  the  instru- 
ment of  sasine  in  the  present  case  shews  that  no  infeftment  was 
given  of  the  fee,  or  any  mention  at  all  made  of  the  fee  in  the 
delivery  of  the  sasine.  It  is  clear,  therefore,  that  the  fee 
remained  in  the  truster  in  virtue  of  his  infeftment,  as  heir  of 
his  father,  and  that  infeftment  being  unlimited,  the  fee  was 
attachable  by  his  creditors,  and  has  been  validly  conveyed  by 
him  to  the  pursuers. 

Lord  Mackenzie,  Ordinary,  Found  "  That  Robert  M'Arthur 
acquired  by  succession  right  to  the  lands  of  Balquhapple  and 
others  ;  which  right  has  since  been  completed  in  his  person  by 
infeftment :  Finds,  therefore,  that  the  said  lands  must  be  car- 
ried by  his  disposition  to  the  pursuers  in  trust  for  his  creditors, 
and  infeftment  thereon,  unless  it  should  appear  that  he  was 
divested  of  the  said  right  before  the  date  of  that  trust-disposi- 
tion, or  of  the  infeftment  thereon :  Finds  it  alleged  by  the 
defenders,  that  he  was  so  divested  by  the  marriage-contract 
between  him  and  Margaret  Moncrieff,  his  wife,  and  the  disposi- 
tion contained  in  that  contract  and  infeftment  taken  thereupon, 
which  it  is  said  left  in  him  the  liferent  of  the  said  lands  only, 
and  convej^d  the  fee  thereof  to  the  children  of  the  said  mar- 
riage ;  but  finds,  that  the  sasine  taken  upon  the  said  contract 


666  PEE  AND  LIFERENT. 

Faloombe     and  disposition  is  so  expressed  that  it  cannot  have  the  effect  of 
Wright.     Conveying  the  fee  of  the  said  lands  out  of  the  said  Robert 

•  1824.  M' Arthur,  or  even  changing  it  into  a  fiduciary  fee  in  his  per- 
son :  Therefore  finds,  that  the  property  of  the  said  lands  was 
validly  conveyed  to  the  pursuers,  and  is  disposable  by  them,  in 
terms  of  the  trust-disposition  in  their  favour  :  Finds,  that  there 
is  no  occasion  for  reduction  of  the  marriage-contract,  or  infeft- 
ment  thereon,  to  the  effect  of  clearing  the  pursuer's  title  to  the 
lands,  or  to  take  away  any  pretence  of  right  in  the  defender, 
Johanna  M^Arthur,  affecting  the  same,  and  finds  no  conclusions 
in  the  libel  for  reduction  of  it  to  any  other  effect :  Findgf  no 
expenses  due  to  either  party,  and  decerns  and  declares 
accordingly.^' 

In  a  Note  his  Lordship  observed, — "  It  seems  to  the  Lord 
Ordinary,  that  there  have  been  two  views  of  the  case  of  New- 
lands,  (1.)  That  the  lands  were  vested  in  the  husband  in  fidu- 
ciary fee  for  the  children  ncLScitufi ;  (2.)  That  they  remained 
in  the  disponer.  In  the  first  view,  the  sasine  seems  insufficient 
to  vest  the  fiduciary  fee  expressly  delivering  the  lands  in  life- 
rent only,  and  nothing  more.  In  the  second  view,  Robert 
M'Arthur  was  himself  the  disponer,  and  so  the  lands  remained 
his,  and  consequently  subject  to  his  debts.'* 

JuDGMKNT.  The  defender  having  reclaimed,  the  Court  "  Adhered." 

Jan.  22, 1824.  ^ 

Opihions.  In  the  report  of  the  case  by  Mr.  Shaw,  it  is  stated,  "  All  the 
Judges  were  of  opinion,  that  the  intention  to  provide  the  fee  to 
the  children  was  clear  ;  but  a  majority  held  that  this  had  not 
been  validly  executed, — that  this  case  was  different  from  that  of 
Newlands,  because  M'Arthm*  had  an  unqualified  title,  indepen- 
dent of  that  created  by  the  contract  of  marriage,  whereas 
Newlands  had  only  one  title,  in  which  his  right  was  expressly 
limited."  "  Lord  Gillies  was  the  dissenting  Judge.  He  rested 
mainly  on  the  ground  that  he  considered  the  case  of  Newlands 
directly  applicable." 

The  defender  having  again  reclaimed,  the  reclaiming  petition 
was  refused  without  answers. 
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II.— HOULDITCn  V.  SPALDINa. 

John  Spalding  being  infefk  absolutely  in  the  estate  of  Home,  Nakratitb. 
conveyed  these  lands,  in  terms  of  an  obligation  and  his  contract  June  9, 1847. 
of  marriage,  "  to  himself  in  liferent,  during  all  the  years  and 
days  of  his  life,  for  his  liferent  use  only,  and  thereafter,  if  there 
shall  be  issue-male  of  the  said  marriage,  during  all  the  years 
and  days  of  his  life,  so  long  as  such  issue-male  shall  be  in  exist- 
ence, and  after  his  death,  to  and  in  favour  of  any  son  or  sons 
whom  he  might  have  by  his  present  marriage,  in  the  order  of 
succession  established  by  law,  and  the  heirs  whatsoever  of  their 
bodies/' 

The  precept  authorized  sasine  to  be  given  to  Mr.  Spalding 
«  in  liferent,  during  all  the  days  and  years  of  his  Ufe.  for  his 
liferent  use  only,  as  aforesaid,  and  after  his  death,  to  any  son 
or  sons  whom  he  might  have  by  his  present  marriage,  and  the 
heirs  whatsoever  of  their  bodies."  In  virtue  of  this  precept, 
sasine  was  given  to  Mr.  Spalding  *'  in  liferent,  during  all  the 
days  and  years  of  his  life,  for  his  liferent  use  only,  as  aforesaid." 
The  instrument  of  sasine  made  no  mention  of  the  fee. 

A  creditor  of  Mr.  Spalding  raised  a  summons  of  adjudication 
of  the  said  lands.  To  this  action  defences  were  lodged  for  the 
eldest  son,  and  for  the  father  himself  as  trustee  or  fiduciary  fiar 
for  the  eldest  son. 

Pleaded  for  the  Pursuers. — Under  the  old  investiture  Mr.  abgdmwt  for 

Pursuers. 

Spalding  was  vested  in  the  fee,  and  that  fee  was  never  taken 
out  of  him  in  favour  of  any  other  party.  The  destination  to 
the  father  in  liferent,  for  his  liferent  use  allenarly,  and  to  his 
children  nascUuris  in  fee,  gave  the  children  a  personal  right 
to  the  fee.  As,  however,  a  disposition  to  the  liferent  merely 
would  carry  nothing  to  the  disponee  but  a  right  of  liferent, 
leaving  the  fee  in  the  disponer,  and  as  it  was  by  the  convey- 
ance to  the  children  unborn  or  unnamed  in  fee  that  it  had 
been,  ex  necessitate  juris,  held  to  vest  in  the  parent  fiduciary, 
80  it  was  necessary  to  pass  infeftment  in  the  same  terms,  in 
order  to  feudalize  the  fee  in  the  parent,  whether  absolutely  or 
in  trust.  In  the  present  case,  the  infeftment  was  only  to  the 
father  in  liferent  allenarly,  instead  of  being  to  the  father  in 
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HouLDiTCH    liferent  allenarly,  and  to  the  children  in  fee ;  and  sasine  not 

Spaldwo.     haying  been  given  in  these  latter  terms,  there  was  no  real  fee 

1347        vested  in  the  trustee  for  the  children.     The  real  fee  still  rested 

with  the  father  absolutely,  and  could  be  attached  by  his  creditors. 

aeoubiiht  fOE  Pleaded  for  the  Defender. — Under  the  conveyance  by  his 
EWKs  EH,  father,  in  terms  of  his  contract  of  marriage,  the  fee  of  the  lauds 
belonged  to  the  defender,  who  was  the  eldest  son  of  the  mar- 
riage. The  defender's  right  was  strictly  limited  to  a  liferent 
interest.  Any  adjudication,  therefore,  which  a  creditor  of  the 
father  might  lead,  could  attach  that  liferent  interest  only,  that 
being  all  the  interest  which  the  defender  had  in  the  lands. 

Lord  Robertson  pronounced  the  following  interlocutor : — 
'^  In  respect  the  instrument  of  sasine  in  favour  of  John  Eden 
Spalding  bears  to  be  ^  to  the  said  John  Eden  Spalding  in  life- 
rent, during  ail  the  days  and  years  of  his  life,  for  his  liferent 
use  only,  as  aforesaid ;'  and  does  not  bear,  in  terms  of  the  pre- 
cept, to  be  also  '  after  his  death  to  any  son  or  sons  whom  he 
may  have  by  his  said  present  marriage,  and  the  heirs  whatso- 
ever of  their  bodies  ;  whom  failing,  to  such  person  or  persoDS 
as  he  shall  nominate  and  appoint  by  any  instrument  in  writing 
duly  executed  by  him  at  any  time  of  his  life,  and  even  on  death- 
bed;  and  failing  such  nomination,  then  to  his  own  nearest 
heirs  and  assignees  :'  Finds,  that  whatever  may  be  the  import 
of  the  disposition  whereon  the  said  infefitment  proceeded,  as 
conveying  a  fiduciary  fee  to  the  said  John  Eden  Spalding,  for 
behoof  of  his  son  or  sons  nascituris^  and  other  substitutes,  the 
infeftment  taken  for  his  liferent  use  only,  cannot  be  held  as 
having  the  effect  of  conveying  the  fee  of  the  said  lands  out  of 
the  said  John  Eden  Spalding,  or  changing  it  into  a  fiduciary 
fee  in  his  person ;  and,  therefore,  and  in  conformity  with  the 
decision  in  the  case  of  Falconer  v.  Wright,  22d  January  1834, 
repels  the  defences  :  Finds  that  the  fee  of  the  said  estate  not 
having  been  efi*ectually  vested  in  the  said  John  Eden  Spalding 
as  a  fiduciary  fiar,  or  to  any  effect  under  the  disposition  of  23<1 
May  1834  by  him,  in  his  own  favour,  for  his  liferent  use  (mlv» 
and  after  his  death  to  his  son  or  sons,  and  other  substitutes,  as 
aforesaid,  and  on  which  an  infeftment  of  liferent^  for  his  lifereut 
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use  only,  and  nothing  further,  followed  ;  the  fee  of  the  estate    Houiditoh 
stands  vested  in  him  in  virtue  of  the  prior  investiture  in  his     SPALDwa 
favour,  in  which  investiture  he  was  absolute  fiar,  and  is  liable      "isiTT 
to  be  adjudged  for  his  debts ;  and  therefore  finds,  adjudges, 
decerns,  and  declares,  in  terras  of  the  conclusions  of  the  libel/' 

The  defenders  having  reclaimed,  the  Court  "  Adhered.'^  Judomiht. 

^  June  9, 1847. 

Lord  Jeffrey. — "  When  once  it  has  been  held,  that  under  OpmfoiwL 
conveyances  to  parents  in  liferent  allenarly,  and  children  in  fee» 
you  can  give  infeftment  in  precise  terms  of  the  destination,  then 
I  cannot  hesitate  in  saying,  that  when  you  stop  short,  and  only 
give  infeftment  in  the  liferent,  the  fee  by  such  infeftment  passes 
to  no  one,  but  remains  upon  the  old  investiture.  It  is  in  vain 
to  apply  metaphysics  to  a  settled  rule  of  law  like  this.  Perhaps, 
if  the  matter  were  open,  the  rationalistic  views  of  the  present 
day  would  not  sanction  the  subtleties  of  our  older  lawyers ;  but 
these  subtleties  have  long  ago  become  part  of  our  law,  and  we 
must  adhere  to  them." 

Lord  President  Boyle. — "  We  are  all  perfectly  satisfied 
as  to  what  was  the  intention  of  Mr.  Spalding.  He  no  doubt 
believed  that  he  was  securing  the  fee  of  the  estate  to  his 
son;  and  the  whole  mischief  has  arisen  from  the  convey- 
ancer employed  having  done  his  work  in  a  bungling  way.  I 
would  wish,  therefore,  to  pause,  to  see  if  any  means  could  be 
devised  to  prevent  the  children  being  deprived  of  their  inherit- 
ance ;  but  really  at  present  I  can  only  see  that  it  would  be  a 
very  hazardous  thing  to  express  any  doubt  as  to  the  finding  in 
the  interlocutor.  The  case  of  Falconer  is  directly  in  point. 
The  notary  here,  after  reciting  the  part  of  the  precept  which 
authorizes  infeftment  to  be  given  in  liferent,  stops  .short  and 
plays  fast  and  loose  with  the  precept ;  and  having  left  out  every- 
thing by  which  a  real  fee  could  have  been  conveyed  to  the 
children,  I  cannot  doubt  that  their  personal  right  will  not  avail 
as  against  the  diligence  of  the  creditors.'' 

Lord  Jeffrey. — "  They  have  their  remedy  against  the  con- 
veyancer." 

Lord  Mackenzie. — "  I  must  adhere  to  my  old  decision  in  the 
case  of  Falconer ;  at  the  same  time  I  was  willing  to  hear  argument 
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HouLDiTOH  on  the  point,  as  this  is  a  confused  part  of  our  law.  Where  there 
SPALDina.  is  a  conveyance  to  a  father  in  liferent,  and  children  in  fee,  I 
1847.  think,  if  the  matter  were  open,  it  ought  to  be  found  to  convey 
nothing  but  a  liferent  to  the  father  himself.  But  it  is  settled 
otherwise.  I  don't,  however,  find  fault  with  the  law,  that  a  fee 
cannot  be  in  pendente.  There  was  some  logic  in  that ;  for  why 
should  a  man  be  allowed  to  convey  to  a  nonenity,  or  how  coidd 
a  nonenity  hold  the  fee  ?" 

Lord  Fullerton. — "  I  think  we  cannot  alter  the  interlocu- 
tor of  the  Lord  Ordinary.     It  might  perhaps  be  difficult  to 
explain,  on  strict  principles  of  theoretical  reasoning,  the  judg* 
ments  in  this  branch  of  our  practice ;  but  there  are  judgments 
which  appear  to  me  to  fix  the  point  under  discussion.     In  the 
case  of  Graham,  it  was  decided  (M.  6931)  that  where  there 
was  a  disposition  to  a  party  in  liferent,  and  his  children  naaci" 
turis  in  fee,  the  infeftment  in  the  liferent,  without-  mention  of 
the  children  in  fee,  was  merely  an  infeftment  in  the  liferent ; 
though,  most  unquestionably,  if  the  fee  to  the  children  had  been 
mentioned,  the  infeftment  would  have  received  effect  as  an 
absolute  infeftment  in  the  fee  in  his  &vour.     In  the  same  way, 
it  was  held  in  the  case  of  Falconer  v.  Wright,  referred  to  by  the 
Lord  Ordinary,  that  in  circumstances  exactly  resembling  the 
present,  as  well  as  in  the  previous  one  of  Bundas,  January  23, 
1823,  an  infeftment  of  the  party  in  the  hferent,  for  his  liferent 
use  allenarly,  was  confined  to  the  liferent,  though,  if  the  infeft- 
ment had  been  exactly  in  terms  of  the  precept,  and  included 
the  fee  to  the  children,  it  would  have  been  held  to  vest  him 
with  the  fiduciary  fee  for  their  behoof.     It  might  not  be  easj 
to  explain  the  effect  thus  given  to  the  forms  of  an  infeftment  in 
favour  of  persons  not  named,  and  not  even  in  existence  at  the 
time ;  but  still  the  rule  seems  to  be,  that  to  complete  the  right 
of  fee,  there  must  be,  in  form  at  least,  an  infeftment  in  the  fee ; 
and  that,  in  the  case  of  the  hferent  being  unqualified,  the  infeft- 
ment in  the  fee  of  the  children  nascituri  vests  the  absolute  fee 
in  the  liferenter ;   while,  in  the  case  of  the  word  *  allenarlj' 
being  added,  it  vests  in  him  a  fiduciary  fee  for  the  children 
when  they  come  into  existence.     Whatever  may  be  thou^t  of 
the  principle  of  this,  the  practice  seems  too  well  fixed  for  us  to 
interfere  with  it." 
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1.  The  doctrine  of  a  fiduciary 
fee  being  in  the  person  of  a  life- 
renter  allenarly,  for  behoof  of  per- 
sons nascituri,  raises  the  question^ 
in  what  manner  are  the  fiars  to 
make  up  a  title  to  the  fee  on  their 
coming  into  existence  ?  Is  it  to 
be  by  service  to  the  liferenter,  or 
by  a  conveyance  from  him,  or  by 
an  adjudication  against  him,  in 
the  event  of  his  not  granting  a 
conveyance,  or  by  a  declaratory 
adjudication,  in  the  event  of  his 
dying  v^ithout  having  done  so; 
or,  lastly,  is  the  title  to  be  made 
up  by  the  fiar,  on  his  coming  into 
existence,  taking  infeftment  on 
the  precept  in  the  original  con- 
veyance ?  A  service  by  the  fiar  to 
the  liferenter  would  imply  that  a 
title  cannot  be  made  up  by  the 
fiar  until  the  liferenter's  death* 
A  service  also  transfers  to  the 
party  serving  the  right  merely 
that  was  in  the  party  served  to. 
The  right,  however,  to  which  a 
title  is  desired  to  be  completed  is 
an  absolute  fee,  but  the  right  that 
was  in  the  liferenter  was  a  fidu- 
ciary fee.  There  seems,  therefore, 
to  be  no  reason  in  principle  why 
the  fiar  should  complete  his  title 
by  a  service  to  the  liferenter.  This 
mode,  however,  of  completing  a 
title  by  the  fiar,  seems  to  have 
been  sanctioned  by  the  Court  in 
one  case. 

2.  In  the  case  of  Dundas  v. 
DuNDAS,  January  23,  1823,  a 
party  obtained  a  Crown-charter, 
with  a  precept  to  himself,  "  in 
vitali  reditu  pro  ejus  usu  vitalis 
reditus  tantum  duran.  omnibus 
diebuB  ejus  naturalis  vitas  et  here- 
dibus  masculis  legitimis  procreatis 


aut  procreandis  ex  ejus  corpore  in 
feodo  ;  quibus  deficientibus,"  &c., 
and  on  this  charter  he  was  infeffc 
"  in  vitali  reditu  tantum,**  but  no 
infeftment  vms  taken  in  favour  of 
the  children.  Lord  Dundas  hav- 
ing died,  his  son,  conceiving  that 
that  part  of  the  precept  in  the 
charter,  whereby  sasine  vras  or- 
dered to  be  given  to  the  heirs- 
male  in  fee,  was  imexecuted,  ex- 
pede  a  general  service  in  that 
character  to  his  father,  and  waa 
infeft  on  the  precept  contained  in 
it.  Doubts  having  arisen  as  to 
the  validity  of  this  title,  an  action 
of  declarator  was  brought  by  the 
pursuer,  as  next  heir  of  entail, 
who  objected  that,  by  the  charter, 
a  fiduciary  fee  had  been  vested  in 
Lord  Dundas,  and  that  his  infeft- 
ment had  exhausted  the  precept. 
In  support  of  his  objection  the 
pursuer  pleaded, — ^The  title  made 
up  by  LordDundas  proceeded  upon 
the  erroneous  idea  that  the  pre- 
cept in  the  charter  1787  remained 
unexecuted,  so  as  to  be  compe- 
tently taken  up  by  a  general  ser- 
vice of  the  defender  aa  heir  to  his 
father,  and  to  be  again  used  as  a 
warrant  for  infefting  the  defender 
himself  in  the  same  estates.  By 
the  legal  construction  of  the  deed 
of  entail  in  1768,  the  defender's 
father  had  in  his  person  not  only 
a  proper  liferent  right  for  his  own 
behoof,  but  also  a  fiduciary  or 
trust  fee  for  behoof  of  his  eldest 
son  and  the  succeeding  heirs  of 
entail.  The  precept,  therefore,  in 
the  charter  of  1787,  must  be  held 
as  completely  exhausted  by  the 
infeftment  taken  by  the  defender's 
&therinl788.  It  is  an  established 


672 


FEB  AND  LIFERENT. 


maxim  of  the  feudal  law  that  a 
fee  camiot  be  in  pendente.  The 
defender's  father,  therefore,  must 
be  held  to  be  the  fiar  of  the  estates. 
K,  therefore,  the  charter  of  1787 
conveyed  to  the  defender's  father, 
both  a  liferent  of  the  estates  for 
his  behoof,  and  also  a  fiduciary, 
fee  for  behoof  of  the  defender  and 
the  other  heirs  of  entail,  then  the 
infeftment  which  the  defender's 
father  took  upon  that  charter  ex- 
hausted the  precept  contained  in 
it.  In  order,  therefore,  to  make 
up  a  valid  tille  to  the  estate,  it  is 
incumbent  on  the  defender  to 
connect  himself  with  the  last  in- 
vestiture in  some  way  which  shall 
not  be  liable  to  objection,  and  the 
object  of  the  present  action  is  to 
have  it  found  that  the  mode  which 
has  been  adopted  in  making  up 
his  title  is  not  a  valid  one,  and 
that  he  should  be  decerned  to 
make  up  a  valid  title  without  de- 
lay. If^  however,  it  shall  appear 
to  the  C!ourt  that  the  precept  in 
the  charter  1787  can  still  be  held 
as  remaining  unexecuted,  in  so 
far  aa  regards  the  fee  of  the  lands, 
and  that  this  can  be  competently 
taken  up  by  the  defender's  general 
service  as  heir-male  of  his  father, 
the  pursuer  will  be  perfectly  satis- 
fied with  the  title  already  made 
up  by  the  defender. 

3.  The  defender.  Lord  Dundas, 
PLEADED, — ^A  service  as  heir  of 
provision  under  the  entail  to  Sir 
Laurence  Dundas,  would  be  in- 
correct, in  respect  that  the  entail 
does  not  convey  the  fee  to  Sir 
Laurence  himself.  No  right,  there- 
fore, remained  in  him  which  could 
be  taken  up  by  a  servica  Aspecial 


service  to  the  late  Lord  Ihindas 
would  be  equally  incorrect,  because 
by  the  entail  the  fee  of  the  estate 
was  not  conveyed  to  him,  but  the 
liferent  only.    The  fee  was  con- 
veyed to  the    heir-male  of  the 
marriage.     The  defender,  there- 
fore, was  the  institute  under  the 
entaiL     The  only  right  of  fee 
which  the  defender's  father  pos- 
sessed, was  that  of  fiduciary  fiar. 
With  respect  to  the  nature  of  a 
fiduciary  fee  two  views  may  be 
taken.    First^  It  may  be  consi- 
dered as  resembling  a  right  of 
property  vested  in  trustees  for  the 
behoof  of  third  persons,  and,  con- 
sequently, capable  of  being  feu- 
dalized by  the  trustee  taking  in- 
feftment.    Secondly,  It  may  be 
regarded  as  existing  merely  by  a 
fiction  of  law,  from  the  necessity 
of  vesting  the  fee  somewhere  untQ 
the  existence  of   the    real   fiar. 
Whichever  of  these  two  views  may 
be  considered  as  correct,  the  mode 
of  completing  his  title  adopted  by 
the  defender  appears  to  be  correct 
There  was  nothing  to  have  pre- 
vented Lord  Dundas  from  exped- 
ing  a  real  right  to  his  liferent 
while  he  retained  a  personal  right 
to  the  fiduciary  fee.     The  ques- 
tion therefore  arises,   was  Lord 
Dundas  infeft  in  the  fiduciary  fee 
or  the  liferent  only  ?     K  he  was 
infeft  merely  in  the  liferent,  then 
the  charter,  which  also  conveved 
a  personal  right  in  the  fee,  was 
still  open,  and  by  the  generaJ  ser- 
vice expede  by  the  defender,  he 
acquired  right  to  the  precept  in 
the  charter,  in  so  far  as  it  was 
unexecuted.  Hence,  therefore,  the 
infeftment  expede  by  the  defen- 
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der,  is  valid.  If,  again,  it  be  held 
that  the  fiduciary  fee  in  the  defen- 
der's father  existed  merely  by  a 
fiction  of  law,  then  it  seems  to 
follow  that  the  fiction  is  at  an 
end  so  soon  as  the  necessity  for 
which  it  was  created  ceases  to 
exist.  Accordingly,  when  the  life- 
rent of  the  defender's  father  was 
extinguished  by  his  death,  the 
faculty,  which  he  could  have  exer- 
cised over  the  fee  was  also  extin- 
guished. In  this  view,  therefore, 
the  right  to  the  fee,  which  re- 
mained personal  by  the  precept 
in  the  charter  1787  being  unexe- 
cuted in  so  far  as  regarded  the 
fee,  became  validly  transferred  to 
the  defender,  by  the  retour  of  his 
service  as  the  heir-male  of  his 
father.  The  liferent  became  ex- 
tinguished by  the  death  of  the 
liferenter,and  everyfaculty,  power, 
and  commission,  fell  with  it.  These 
burdens  being  removed,  it  was 
open  to  the  drfender,  as  the  fiar 
called  by  the  investiture,  to  ex- 
pede  his  title,  and  this  he  appre- 
hends he  has  done  validly  by  his 
general  service  as  the  heir-male  of 
his  father,  and  the  infeftment 
passed  upon  the  precept  contained 
in  the  charter  1787.  The  Court 
"  Sustained  the  defender's  title  as 
valid,  and  assoilzied." 

4.  The  case  of  Wellwood's 
Trustees  v.  Wellwood,  February 
23, 1791,  may  be  here  given,  not 
on  account  of  the  judgment  pro- 
nounced, for  that  does  not  bear 
upon  the  point  mider  considera- 
tion, but  on  account  of  the  opinions 
delivered  by  the  Court  at  the  ad- 
vising. In  that  case  Henry  Well- 
v^ood  executed  an  entail  of  his 
•    VOL.  III. 


lands  in  favour  "  of  himself  in 
liferent,  for  his  liferent  use  only, 
during  all  the  days  of  his  lifetime, 
and  failing  of  him  by  decease,  to 
Robert  Wellwood,  his  nephew,  and 
the  heirs-male  of  his  body."  The 
usual  prohibitory,  irritant,  and 
resolutive  clauses,  respecting  the 
selling  of  the  estate  or  contract- 
ing debt,  were  directed  generally 
against  the  heirs  of  entail;  but 
in  several  places  of  the  deed  the 
nephew  was  referred  to  as  "  the 
said  Robert  Wellwood,  my  nephew, 
and  the  other  heirs  of  tailzie  be- 
fore mentioned."  On  the  death 
of  the  entailer,  the  nephew  made 
up  titles  to  the  estate,  by  execut- 
ing the  procuratory  of  resignation 
which  constituted  the  deed  of  en- 
tail. He  afterwards  brought  a 
declaratory  action  against  the  heirs 
of  entail,  for  the  purpose  of  hav- 
ing it  found,  that  being  nominatim 
disponee  institute  and  fiar  in  the 
estate,  he  was  not  an  heir  of  en- 
tail, and  therefore  not  liable  to 
any  of  the  conditions  or  restric- 
tions contained  in  the  entail. 

5.  In  support  of  his  action  the 
pursuer  pleaded, — By  the  concep- 
tion of  the  entail  the  pursuer  was 
made  fiar,  the  only  right  remain- 
ing in  the  entailer  being  a  liferent 
by  reservation.  Even  in  the  case 
of  a  deed  executed  by  a  father  in 
favour  of  his  son,  the  son  would 
take  as  disponee,  not  as  heir  ;  for 
it  is  only  in  consequence  of  the 
maxim  in  law,  that  a  fee  cannot 
be  in  pendente,  that  a  destination 
to  a  father  in  liferent,  and  to  chil- 
dren nasctturi  in  fee,  renders  the 
father  constructive  fiar.  But  where 
the  fee  is  given  to  the  son  nominor- 
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tinij  the  fee  is  in  him.  It  is  true, 
this  fee  may  be  defeasible,  and 
i^e  presumptions  in  favour  of  the 
fstther's  reserved  power  are  strong ; 
and  cases  may  be  put,  where,  not- 
withstanding of  such  a  fee,  the 
substantial  interest  of  the  estate 
remained  in  the  father,  and  the 
fee  of  the  son  might  be  defeated 
or  impaired  by  the  deeds  of  the 
father.  But  stiU  this  right  of  fee 
in  the  son,  if  not  defeated  by  the 
father,  carries  the  full  right  and 
property  of  the  estate.  Thus,  if  a 
father  convey  to  the  son,  reserving 
his  own  liferent  and  a  power  to 
alter,  but  dies  without  exercising 
this  power,  the  son  takes  up  the 
estate,  as  disponee.  The  reserved 
interest  of  the  father  has  not  the 
effect  of  rendering  it  necessary  for 
the  son  to  complete  his  titles  by  a 
service.  But,  in  the  present  case, 
where  the  deed  is  granted  not  to 
the  heir  cdioqui  successuruSj  there 
cannot  be  a  doubt  that  the  fee 
was  conveyed  to  the  pursuer,  and 
that  nothing  more  than  a  liferent, 
by  reservation,  remained  in  the 
granter;  and  it  was  impossible 
that  the  pursuer  could  have  made 
up  hiB  titlee  by  a  service.  He  was 
neither  heir  of  line  nor  of  provi- 
sion to  the  granter.  There  was  no 
fee  in  the  granter  descendible  to 
him  as  heir  of  provision.  He  was 
disponee,  and  the  heirs  were  heirs 
of  tailzie  and  provision  to  him, 
not  to  the  granter. 

6.  The  defender  pleaded, — ^Al- 
though ex  Jigura  verborum  the 
entailer  resigned  in  favour  of  him- 
self, in  liferent,  for  his  liferent  use 
only,  yet  instead  of  vesting  the 
fee  in  the  pursuer,  he  is  only 


called  to  the  suooession  thus: — 
^^  Failing  of  me  by  decease,  to 
Robert  Wellwood."  The  pursuer, 
therefore,  cannot  be  considered  as 
an  institute  or  disponee,  but  as  an 
heir  of  entail,  and  in  order  to 
make  up  a  proper  title  to  the 
estate,  he  ought  to  have  been 
served  heir  of  entail  and  of  provi- 
sion to  the  granter.  To  say  that 
the  pursuer  could  not  have  com- 
pleted his  title  by  a  service,  be- 
cause there  was  no  fee  in  the 
granter  descendible  to  him  as  heir 
of  provision,  is  just  a  petitio  pri%- 
cipiij  for  if  it  be  supposed  that 
the  fee  was  in  the  entailer,  then 
the  pursuer  could  have  made  up 
titles  in  no  other  way  than  by  a 
service.  If  the  pursuer  had  pre- 
deceased the  entailer,  in  what 
manner  could  the  puTsaei^B  son 
have  completed  his  title  ?  If  he 
had  attempted  to  acquire  li^t  to 
the  unexecuted  procuratoiy  by  a 
general  service,  it  would  have  been 
objected  that  his  father,  daring 
the  lifetime  of  the  entailer,  had 
no  interest  which  could  be  carried 
by  a  service,  and  the  defimder 
must  have  served  as  heir  of  entail 
to  the  granter.  It  therefore  neces- 
sarily follows  that  the  porsoer 
must  have  completed  his  title  abo 
by  a  service. 

7.  The  Court  "  Decerned  in  fr 
vour  of  the  pursuer."  Lord  Bsk- 
GROVB  observed, — ^^  Where  the 
granter  of  a  deed  dispones  to  him* 
self,  a  fee  is  thereby  oonstitated  in 
his  own  person.  But  here  it  isfbr 
the  granter's  '  liferent  use  oolj) 
during  all  the  days  of  his  lifetime^ 
and  failing  him  by  decease,  to 
Bobert,  his  nephew/    The  entafl 
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concludes  with  reiKnucing  all 
power  of  alteration,  and  declaring 
the  deed  to  be  in  full  satisfaction 
to  Bobert  of  all  daims,  &c.  On 
this  settlement  a  charter  might 
have  been  expede  de  piano  to  the 
granter  in  liferent,  and  Robert  in 
fee.  It  was  not  conceived  to  Ro- 
bert on  the  death  of  the  granter 
and  his  heirs,  but  disponed  direct- 
ly to  him,  and  therefore  there 
was  no  occasion  for  a  service  to 
complete  lus  title.  Liferents  by 
reservation,  although  they  some- 
times are  held  to  be  fees,  yet, 
where  they  are  expressed  to  be  for 
liferent  use  allenarly,  the  same  in- 
terpnetation  will  not  be  given; 
they  will  always  be  held  pure 
liferents,  and  incapable  of  giving 
any  right  more  substantial.  A 
fee  cannot  be  in  pendente  ;  there- 
fore, when  a  fsither  reserves  a  life- 
rent in  his  marriage  contract,  as 
tkere  are  no  heirs  in  existence, 
the  liferent  is  rightly  construed  to 
be  a  fee  in  the  father;  but  the 
expression  in  this  case  is  much  too 
strong  to  admit  of  this  interpreta- 
tion. It  is  to  be  held  a  mere  right 
o[  liferent.  This  is  confirmed  by 
the  reservatiun  of  powers  to  set 
tacks  in  particular  cases,  (all  other 
powers  are  renounced;)  so  that 
here  Bobert  is  to  be  considered  as 
a  direct  disponee,  who  does  not 
need  a  service.  And  as  all  the 
prohibitory,  irritant,  and  resolu- 
tive claases  are  directed  only 
against  the  heirs  of  entail,  he 
cannot,  consistently  with  the  de- 
dsioD  in  Edmonstone's  case,  be 
sobjected  to  them.^ 

8.  Lord  President  Campbell 
observed, — ^^  The  Court  will  al- 


ways support  Duntreath's  decision. 
If  this  case  be  the  same,  it  is 
decided.  The  only  difficulty  here 
arises  from  a  doubt  where  the  fee 
lies.  This  is  a  very  nice  question. 
My  wish,  I  confess,  certainly  is  to 
make  this  gentleman  free.  It  is 
fair  to  wish  so ;  it  is  a  wish  which 
the  law  approves  of.  But  I  am 
not  clear  whether  I  can,  on 
grounds  of  law,  gratify  that  wish. 
My  difficulty  is  founded  on  the 
clause  hinted  at  by  Lord  Swinton. 
It  is  a  role  well  fixed  in  law,  that 
a  fee  cannot  be  in  pendente ;  it 
must  either  be  in  the  granter  or 
in  the  disponee.  This  is  iUus- 
trated  by  the  first  words  of  the 
settlement,  *  In  favour  and  for 
new  infeftment  to  be  made,  given, 
and  granted  to  myself  in  liferent, 
for  my  liferent  use  only,  during 
all  the  days  of  my  lifetime,  and 
failing  of  me  by  decease  to  my 
heirs  of  tailzie  and  provision,'  &c. 
Here  there  is  no  heir  named ;  and 
it  would  seem  that  though,  in  this 
case,  ex  figura  verborum^  the 
granter  has  merely  a  liferent,  it 
will  in  law  be  construed  to  be  a 
fee.  Perhaps  the  fee  would  be  only 
fiduciary;  but,  although  these 
words,  '  for  liferent  use  allenarly,' 
would  no  doubt  make  it  merely  a 
fiduciary  fee,  yet  it  would  be  a  fee. 
It  does  not  signify  whether  it  be 
a  simple  fee,  or  otherways.  It  is  a 
fee  in  that  person,  for  the  fee 
must  rest  somewhere,  and  can  in 
such  case  rest  only  in  the  granter. 
To  a  person  thus  holding  the  fee, 
the  heir  must  make  up  a  title  by 
service.  Suppose,  then,  that  no 
name  had  been  mentioned  at  all, 
Bobert  Wellwood  must  have  served 
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heir,  and  all  the  clauses  of  the 
tailzie  would  have  applied  to  him. 
What  then  is  the  difference  pro- 
duced by  the  words  in  the  deposi- 
tive  dause  ?  They  are,  ^  to  me, 
the  said  Henry  Well  wood,  in  life- 
rent, for  my  liferent  use  dlenarly, 
during  all  the  days  of  my  lifetime ; 
and  failing  of  me  by  decease,  to 
Robert  Wellwood,  my  nephew,' 
&c.    If  these  unfortunate  words, 

*  and  failing  me  by  decease,'  which 
have  been  the  source  of  so  many 
disputes,  had  not  occiured  in  this 
deed,  there  could  have  been  no 
question.  Lord  Eskgrove's  opinion, 
that  a  charter  might  have  been 
expede  to  Henry  in  liferent,  and 
to  Robert  in  fee,  must  in  that  case 
have  been  adopted.  But  these 
words  must  have  the  effect  (if  such 
a  thing  were  possible)  of  keeping 
the  fee  in  pendente.  As  this  is 
impossible,  they  must  at  least 
keep  the  fee  from  vesting  in 
Robert,  till  Henry's  death.  The 
fee  must  therefore  rest  with  the 
granter.  He  ties  up  his  hands,  it 
is  tnie.  He  makes  himself  a  fidu- 
ciary fiar ;  but,  if  he  be  a  fiar  at 
all,  Robert  must  enter  by  service  ; 
and  this,  eo  ipso,  makes  him  an 
heir.  In  the  first  clause  of  the 
disposition  the  words  run  thus,— 

*  to  myself  in  liferent,  &c.,  and 
failing  him  by  decease,  to  the 
heirs  after  mentioned.'  This  sure^ 
ly  includes  Robert ;  but  it  would 
be  wrong  to  catch  him  by  this 
expression,  if  there  were  real 
groimds  for  supposing  that  there 
was  a  fee  in  his  person.  On  the 
whole,  there  must  necessarily  be  a 
service,  and  the  person  who  serves 
must,  as  heir  of  entail,  be  included 


under  all  its  prohibitions.  There 
is  a  decision  in  the  Dictionary,  p. 
367,  where  the  lands  were  taken 
to  one,  and  failing  by  death,  to 
the  eldest  son.  But  that  case  was 
different  from  this,  for  there  no 
liferent  was  mentioned.  And  the 
only  question  remaining  is,  Whe- 
ther does  the  mention  of  liferent 
allenarly  do  more  than  make  it  a 
fiduciary  fee  ?" 

9.  Lord  Justice-Clsbk  Mao- 
Queen  observed, — "  This  is  a  nice 
question.  There  is  here  a  settle- 
ment of  the  whole  estate.  The 
whole  of  it,  liferent  fee,  &c.,  is 
taken  up  by  the  tailzie,  and  the 
only  question  is.  Where  is  the  fee  ? 
When  a  father  settling  his  estate 
in  his  marriage-contract  takes  it 
to  himself  in  liferent,  and  the 
children  of  the  marriage  in  fee, 
the  father  is  construed  to  be  the 
fiiar.  And  there  is  a  good  reason 
for  it ;  Jirst^  Because  the  fee  can- 
not be  in  pendente,  and  theiefoie 
must  vest  in  him,  since  there  is  no 
other  in  whom  it  can  vest  Se- 
condly, Because  there  is  a  natural 
presumption,  that  a  father,  though 
he  intends  to  settle  his  estate  oo 
his  child,  means  to  retain  the  full 
property  of  it  imtil  his  death. 
This  has  been  decided  often.  But, 
suppose  the  estate  is  taken  to 
himself  in  liferent,  ^  for  his  life- 
rent use  only,'  he  in  that  case  re- 
serves no  earthly  power  ov^  the 
estate.  He  enjoys  the  rents,  it  is 
true ;  but  he  can  exercise  no  right, 
except  that  of  a  mere  liferenter. 
His  creditors  are  not  entitled  to 
carry  it  off  It  may  be  said  tfiat 
there  is  no  child,  that  nobody  has 
an  interest,  and  that  the  fee  cbd- 
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not  be  in  pendente  ;  and  it  is  very 
true,  that,  though  entitled  only  to 
the  liferent,  as  there  is  no  heir 
existing,  the  father  has  the  fee. 
But  it  is  a  mere  caduciary  fee, 
£Edling  to  the  heir  of  the  marriage 
on  his  existence.    The  creditors  of 
the  father  are  not  entitled  to  affect 
the  estate,  but  merely  the  liferent. 
Here  there  is  no  such  necessity. 
The  heir  is  existing ;  he  is  called 
nominatim  ex  voluntcUe  testatoris. 
There  is  here  then  no  necessity  for 
making  the  fee  remain  with  the 
granter.     He   expressly   declares 
that  he  renounces  all  the  powers 
of  a  fiar.   There  is  a  pure  fee  in 
Bobert.    The  words,  *  and  failing 
me  by  decease,'  means  merely  that 
Bobert  is  not  to  exercise  his  right 
till  the  granter's  death.    It  was 
asked.  How  titles  would  have  been 
made  up  if  Robert  had  died  ?  To 
say  they  would  have  been  made  up 
to  the  granter,  is  a  mere  petitio 
principii.    They  would  certainly 
have  been  made  up  to  Robert,  for 
he  had  the  fee.    The  case  put  by 
the  Lord    President  is  different 
from  the  present.    It  is  the  same 
with  a  marriage  settlement,  where 
the  fee,  ex  necessitate,  must  be  in 
the  granter ;  but  here  there  is  no 
such  necessity,  where  the  disposi- 
tion is  to  the  father  in  liferent 
^  for  his  liferent  use  allenarly,'  and 
to  the  son  in  fee.    If  the  son 
serve  heir  of  provision,  he  will  no 
doubt  be  liable,  in  that  character, 
for  the  debts  of  the  father;  but 
he  is  not  obliged  to  do  so.    The 
fitther,  in  such  a  case,  would  be 
merely  the  trustee   for  his  son, 
and  a  truster  is  not  obliged  to 
serve  to  a  trustee.    He  has  a  Jus 


crediti  under  the  right.  The  heir, 
on  his  existence,  may  bring  an 
action  of  declarator  of  trust  against 
the  father,  for  having  him  declared 
to  be  mere  trustee ;  and  the  titles 
might  be  made  up  in  this  way. 
He  is  not  obliged  to  serve,  for  the 
fee  is  in  himself.  In  this  case, 
Robert  might  have  brought  an 
action  against  the  brother  of  Henry 
Wellwood,  the  lineal  heir,  to  de- 
nude him  of  the  estate.  But  there 
is  no  occasion  to  enter  into  these 
cases ;  for  here  the  fee  cannot  be 
with  the  granter,  who  has  reserved 
only  a  mere  liferent.  It  must  vest 
in  the  person  of  Robert  Well- 
wood." 

10.  In  the  case  of  Maxwell  v, 
Logan,  December  20, 1836,  John 
Maxwell  conveyed   his  lands  to 
Mrs.  Logan  "  in  liferent  only,  dur- 
ing her  lifetime  after  me,"  and  to 
the  second  son  to  be  lawfully  pro- 
created of  her  body,  and  the  heirs 
to  be  lawfully  procreated  of  his 
body ;  whom  failing,  to  his  chil- 
dren in  a  certain  order.     The  en- 
tailer died  in  1793,  and  John  Lo- 
gan Maxwell,  the  second  son  of 
Mrs.  Logan,  was  not  bom  for  two 
years  afterwards.     The  fetters  of 
the  entail  were  directed  against 
Mrs.  Logan,  nominatim,  "  or  of 
any  of  the  heirs  called  to  the  suc- 
cession."  In  1816,  the  second  son 
of  Mrs.  Logan  was  served  heir  of 
entail  and  provision  to  the  entailer, 
and  he  took  infeftment  under  the 
entaiL    In  1834  he  raised  a  de- 
clarator   against    the    substitute 
heirs,  to  have  it  found  that  the 
fetters  of  the  entail  did  not  apply 
to  him,  as  he  was  the  institute, 
but  only  to  the  heirs  of  entail. 
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The  substitute  heirs  pleaded, — 
Although  it  is  indisputably  fixed 
that  fetters  which  are  impcNsed 
only  upon  heirs,  do  not  bind  the 
institute,  still  thart  rule  is  not 
applicable  in  the  present  case,  be* 
cause  the  pursuer  was  not  bom 
for  two  years  after  the  entailer's 
death.  During  that  period  the 
fee  of  the  entailed  estate,  which 
could  not  be  in  pendente^  was 
necessarily  in  Mrs.  Logan,  the 
pursuer's  mother,  either  as  fidu- 
dary  fiar  or  otherwise.  In  conae- 
quence  of  this  the  pursuer  could 
not  take  up  the  estate  without  a 
service.  This  proved  that  the 
pursuer  took  as  heir  and  not  as 
institute,  and  accordingly  he  did 
expede  a  service  as  heir  of  provi- 
sion and  entail.  The  pureuer 
PLEADED  he  was  the  institute  by 
the  terms  of  the  disposition.  He 
was  not  indeed  called  nominatim^ 
because  he  was  not  bom  at  the 
date  of  the  deed  ;  but  he  was  de- 
signated and  individualized  as 
distinctly  as  if  named,  by  being 
described  as  the  second  son  of 
Mrs.  Mitchell  or  Logan.  The  dis- 
position conveyed  the  liferent  only 
to  her,  and  it  was  as  disponee 
that  he  took  the  fee.  The  service 
took  nothing  out  of  the  hcereditas 
jacena  of  the  entailer  under  the 
entail,  because  the  entailed  dis- 
position itself  included  everything, 
and  eflfectually  conveyed  away 
both  fee  and  liferent  fix)m  the 
entailer.  The  service  had  merely 
the  declaratory  effect  of  instract- 
ing  that  John  Logan  Maxwell  was 
the  disponee  or  institute  under 
the  entail ;  and  a  process  of  de- 
clarator   in    this    Court   would 


equally  have  served  the  purpose 
of  enabling  him  to  take  infeft- 
ment  under  the  precept  or  pro- 
curate^  in  the  disposition,  by 
l^ally  oerti(»«ting  the  notary  that 
he  was  the  disponee.  Tb^  Ml 
right  of  fee  waa  already  vested  in 
him,  but  burdened  with  the  life- 
rent of  bis  mother. 

11.  Lord  CoRBHOUBB,  Ordinary, 
"  Decerned  in  terms  <rf  the  oondu- 
sions  of  the  libel."    In  a  Note  his 
Lonlship  observed, — ^^  The  Lord 
Ordinary  hopes  it  is  no  longer 
necessary  to  state  the  grounds  of 
a  judgment,  finding  that  the  fet- 
ters of  an  entail,  imposed  upon 
heirs  only,  do  not  bind  the  insti- 
tute.   If  it  be,  no  point  in  the 
law  of  Scotland  can  be  hdd  as 
settled.     The  attempt  to  shew 
that  John  Maxwell  Logan  is  not 
the  institute,  but  an  heir  of  entail, 
it  is  thought  has  entirely  feiled. 
The    estate   is  conveyed  to  his 
mother  in  liferent,  for  her  lifer^t 
use  only,  and  to  her  seoond  son. 
The  fee  vested  in  the  second  son 
Maxwell  Logan,  ipsojure^  as  soon 
as  he  came  into  existence  aa  in- 
stitute.   No  fee  could  be  trans- 
mitted to  him  from  hia  mother. 
If  he  served  heir  to  her,  it  was  fcf 
the  purpose  not  o£  acquiring,  but 
of  dedaxing  a  right  to  the  estate. 
None  of  the  decisions  cited  by  the 
substitute    heirs  bear  upon   the 
case."     The  defenders  reclaimied, 
and  explained  that  there  was  an 
inadvertency  in  the  Note  of  Ae 
Lord  Ordinaiy  as  to  a  matter  of 
fact,  in  supposing  that  the  pursuer 
had  served  heir  to  his  mother, 
as  she  was  still  alive,  and  that 
it  was  to  the  entailer  that  he  had 


FEE  AND  LIFERENT. 


679 


servecL  The  Court  "  Adhered." 
Lord  Presidsnt  Hope  observed, 
— ^^  That  makes  no  difference 
whatever.  The  interlocutor  on 
the  merits  is  clearly  right.'' 

12.  In  the  case  of  Andrews  v. 
Laurie,  December  12,  1849,  a 
party,  by  his  trust-disposition  and 
settlement,  left  a  legacy  of  £500 
to  Mrs.  Andrews,  in  liferent  alien- 
arly,  and  to  her  children  in  fee. 
The  trustees  conveyed  to  the  bene- 
ficiary under  the  trust  the  lands 
contained  in  the  settlement,  and 
in  the  conveyance  the  l^acy  of 
£500  was  declared  to  be  a  real 
burden  upon  the  lands  conveyed 
On  the  death  of  Mrs.  Andrews, 
her  children  were  served  heirs  of 
provision  to  their  mother,  and 
raised  a  summons  of  poinding  the 
ground.  The  proprietor  pleaded 
in  defence,  that  the  pursuers  had 
not  expede  a  sufficient  title  to 
maintain  the  action,  as  under  the 
destination  the  fiduciaiy  fee  was 
in  their  mother,  and  that  their 
proper  course  was  to  take  up  the 
sucoession  by  a  declaratory  adju- 
dication. The  pursuers  pleaded, 
— That  their  service  to  their  mother 
as  fiduciary  fiar  was  in  conformity 
with  the  universal  practice  since 
the  case  of  Dundas,  but  that  even 
without  a  service  they  had  a  right 
to  insist  in  the  action,  as  it  was 
not  disputed  that  they  were  the 
children  of  Mrs.  Andrews.  Lord 
Wood,  Ordinary,  "  Repelled  the 
defence,"  and  tiie  defender  hav- 
ing reclaimed,  the  Court  ^^  Ad- 
hered.'' Lord  Justice- Clerk 
Hops  observed, — ^^  I  should  have 
been  quite  satisfied  with  the  ser- 
vice in,  this  case,  but  I  do  not 


conceive  a  service  to  be  necessary. 
On  tiie  death  of  Mrs.  Andrews, 
her  children,  as  legatees,  were 
entitled  to  carry  on  every  action 
necessary  to  establish  their  rights. 
Had  there  been  any  question  as 
to  the  fact  of  these  parties  being 
the  children  of  Mrs.  Andrews,  the 
case  would  have  been  different. 
But  this  is  not  disputed  here.  A 
declaratory  adjudication  would  be- 
an expensive  and  a  perfectly  un- 
necessary process  in  the  present 
drcumstenoes." 

13.  In  the  case  of  Emslie  v. 
Eraser,  February  13,  1850,  the 
question  was  raised  but  not  de- 
cided, whether  a  fiduciary  fiar  had 
power  to  act  as  a  trustee  for  the 
real  fiars,  so  as  to  bind  them  by 
any  proceedings  adopted  by  him 
for  the  protection  of  the  estate. 
In  that  case  a  summons  of  waken- 
ing was  raised,  for  the  purpose  of 
transferring  against  the  defender 
a  former  action,  which  had  been 
raised  by  the  defender's  father,  re- 
lative to  settling  the  marches  of 
conterminous  estates.  The  defen- 
der's father  had  possessed  his 
estate  under  a  destination,  in  fa- 
vour of  himself  in  liferent,  but  for 
his  liferent  use  only,  and  to  the 
heirs  whatsoever  of  his  body  in 
fee.  On  this  conveyance,  which 
was  executed  by  his  father  in 
1808,  the  defender's  father  was 
infeft  in  liferent,  for  his  liferent 
use  only,  but  the  instrument  of 
sasine  made  no  mention  of  the 
fee.  In  the  action  raised  by  the 
defender's  father,  and  which  was 
sought  to  be  tranferred  against 
the  defender,  he  set  forth  that  he 
stood  heritably  infefb  in  the  lands, 
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and  that  he  had  the  sole  and  ex- 
clusive right  in  them.  The  defen- 
der was  bom  subsequent  to  his 
&ther's  infeftment,  but  prior  to 
the  raising  of  the  fonner  action. 
On  his  succeeding  to  the  estate, 
he  made  up  his  title  as  heir  of 
provimon  to  his  grandfather  under 
the  disposition  by  him,  and  not  as 
heir  of  his  father.  He  objected  to 
the  former  action  being  transferred 
against  him,  on  the  ground  that 
he  did  not  represent  his  father. 

14.  In  support  of  the  action  of 
transference,  the  pursuer  pleaded, 
—The  deed  of  1808  having  taken 
full  effect  by  the  death  of  the 
defender's  grandfather  in  1809, 
and  infeftment  also  having  fol- 
lowed on  it  prior  to  the  de- 
fender's birth,  the  fee  could  not 
possibly  vest  in  the  heirs  of  the 
defender's  father's  body,  who  did 
not  then  exist,  and  must  have 
vested  in  the  defender's  father  as 
fidudarius  for  the  eventual  benefi- 
ciaries. In  this  state  of  matters, 
the  fiduciary  fiar  was  necessarily 
vested  with  the  same  power  to 
raise  and  defend  actions  for  the 
benefit  and  protection  of  the 
estate,  which  would  have  been 
competent  to  an  ordinary  trust- 
disponee  for  parties  still  unborn. 
These  powers  could  not  be  affected 
by  the  subsequent  birth  of  the 
defender,  seeing  that  it  was  im- 
possible for  him  to  take  up  or 
claim  the  character  of  heir  of  his 
father's  body  till  his  father's  death. 
At  all  events,  these  powers  must 
have  remained  as  formerly,  so  long 
as  the  defender  was  in  pupillarity, 
and  nothing  whatever  was  done 
to  connect  him  with  the  estate. 


Infeftment  is  not  necessary  to  en- 
title an  ordinary  disponee,  or  a 
trust-disponee,  or  fiduciarinSy  to 
protect  and  vindicate,  by  dedaia- 
tor  or  otherwise,  the  mardies  of 
the  estate  of  which  he  is  in  pos- 
session.    But,  in  any  view,  the 
mere  objection  that  his  heritable 
right  had  not  been  feudalized  by 
infeftment,  could  not  be  pleaded 
after  litiscontestation  in  the  de- 
claratory action,  and  by  one  who 
had  convened  and  joined  issue 
with  him  as  the  proper  party  in  a 
prior  depending  action  as  to  the 
same  marches.    There  being  thus 
no  room  for  such  an  objection  by 
the  opposing  party,  it  can,  in  no 
view,  be  competently  raised  by  the 
defender,  for  whose  benefit  the 
action  was  instituted  by  his  trus- 
tee or  fidudarius^  who  alone  could 
act  for  him  at  the  time,  and  a 
judgment  in  whose  favour  would 
have  been  available  to  the  defen- 
der.   As  the  defender,  on  the  one 
hand,  could  not  have  been  pre- 
vented from  sisting  himself  in  and 
foUowing  forth  the  action,  in  vir- 
tue  of  the  Statute  1693,  in  room 
of  his  fidudarius^  it    must   be 
equally  competent  for  the  pur- 
suer, on  the  other  hand,  to  wak&i 
and  transfer  the  action  against 
the  defender.    Assuming  the  de- 
pending action  to  have  been  one 
in  which  a  judgment  would  have 
been  res  judicata  on  the  question 
of  disputed  marches,  it    follows 
that,  as  an  accessary  to  the  estate, 
it  may  be  taken  up  by,  or  waken- 
ed and  transferred   against,  the 
proprietor  of  the  estate  for  the 
time  being. 

15.  In  support  of  the  defender's 
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objection  to  the  transference  of 
the  original  action,  the  defender 
PLEADED, — ^The  right  in  the  de- 
fender's father  having  amounted 
to  nothing  more  than  a  naked 
usufruct,  he  was  not  in  titvlo  to 
prosecute  an  action  calculated  to 
prejudice  or  affect  the  present  de- 
fender, who  has  succeeded  to  the 
estate,  not  through  him,  but  alto- 
gether independently  of  him,  and 
the  defender  cannot  be  implicated 
with  any  such  action.  More  espe- 
cially is  it  incompetent  to  waken 
and  transfer  an  inchoate  process 
reused  and  depending  at  the  in- 
stance of  the  late  Mr.  Fraser 
against  the  present  defender,  who 
does  not  represent  him,  or  take  or 
succeed  to  tiie  estate  by  or  through 
him  at  alL  The  assumption  that 
the  late  Mr.  Fraser  was  vested  in 
the  fiduciary  fee  of  the  estate,  for 
and  on  behalf  of  the  defender, 
cannot  aid  the  pursuer,  inasmuch 
as — (1)  That  assmnption  has  been 
shewn  to  be  wholly  groundless  in 
feet ;  and  (2),  at  any  rate,  a  fidu- 
dary  fiar  cannot  be  held,  either  on 
principle  or  with  reference  to  the 
authorities,  to  have  any  warrant 
or  power  to  institute  an  action  of 
the  nature  of  that  sought  to  be 
wakened  and  transferred.  It  is 
equally  unavailing  for  the  pursuer 
to  argue  that  the  late  Mr.  Fraser 
had  at  least  a  personal  right  to 
the  fiduciary  fee,  in  respect  (1), 
That  such  a  right  would  not  sup- 
ply the  requisite  power  or  title; 
and  (2),  that,  at  any  rate,  it  was 
not  in  the  character  of  fiduciary 
fiar,  infeft  or  not  infeft,  that  the 
late  Mr.  Fraser  brought  the  action 
referred  to.    The  present  pursuer 


having  been  himself  in  existence 
when  the  action  referred  to  was 
brought,  and  during  the  whole 
time  it  depended,  and  not  having 
been  a  party  to  it  in  any  shape 
whatever,  it  was  and  is  inept,  and 
cannot  be  wakened  and  transferred 
against  him.  And  the  old  or  ori- 
ginal action  having  been  raised 
and  prosecuted  by  the  late  Mr. 
Fraser  on  the  assumed  but  felse 
title  of  his  being  absolute  and  ex- 
clusive proprietor  of  the  estate  in 
question,  that  action  cannot  now 
be  wakened  or  transferred  against 
the  defender,  who  is  not  bound  to 
recognise  it  at  all. 

16.  The  Lord  Ordinary  hav- 
ing reported  the  case  vdth  a  Note 
in  favour  of  the  pursuer,  the  Court 
"  Found,  that  the  action  on  the 
grounds  laid  cannot  be  sustained, 
and  assoilzied  from  the  conclusions 
for  transference  of  the  action  of 
declarator  referred  to."  Lord  Pre- 
sident Boyle  observed, — "  I  am 
not  satisfied  that  I  can  adhere  to 
the  views  expressed  in  this  note. 
Look  to  the  original  title  of  the 
elder  Fraser.  It  has  not  been 
made  out  to  my  satisfaction,  that 
the  disposition  conveys  the  fee  to 
the  eldest  son  of  the  granter ;  for 
while  he  makes  himself  institute 
in  the  liferent,  he  conveys  the 
estate  to  the  son  *  in  liferent,  for 
his  liferent  use  only,  and  to  his 
heirs  whatsomever  in  fee.'  These 
heirs  are  clearly  the  fiars.  Suppose 
this  had  been  an  entailed  estate, 
instead  of  a  fee-simple,  and  one  of 
the  younger  brothers  of  the  de- 
ceased Mr.  Fraser  had  brought  an 
action  of  declarator,  that  in  respect 
the  tailzie  prohibited  alienations, 
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an  irritancy  had  been  incurred  by 
this  deed,  would  it  not  be  a  suffix 
dent  defence  that  he  had  not  the 
fee  but  a  liferent — ^that  it  was  not 
an  alienation,  but  a  mere  propel* 
ling  of  the  estate  to  those  to  whom 
it  was  destined  ?  No  fiduciary  fee 
even  was  granted  to  the  second 
Francis  Fraser,  the  pursuer's  fa- 
ther; he  was  a  mere  liferenter. 
No  doubt  he  was  a  consenter  to 
the  deed ;  but  he  voluntarily  took 
the  estate  with  this  limited  right 
It  was  conveyed  to  him  in  the 
first  place  in  liferent,  and  to  the 
heirs  of  his  body  in  fee.  We  have 
not  here  a  transference  of  the 
Sheriff  Court  process.  We  have 
no  such  question ;  but  we  are  to 
decide  whether  Mr.  Emslie  is  en- 
titled to  have  a  transference  activi 
of  the  process  before  this  Court, 
the  person  who  raised  it  being  only 
a  bare  liferenter.  I  can  easily  con- 
ceive the  heir  to  that  person,  who 
makes  up  a  title  aliunde^  to  have 
good  grounds  for  repudiating  the 
action  altogether,  and  objecting  to 
any  process  which  would  make 
him  a  party  to  it  This  is  not  a 
transference  pasaivi;  its  object  is 
to  make  the  defender  the  dominus 
litis  of  the  old  action,  and  that  on 
the  motion  of  Mr.  Emslie.  I  see 
no  ground  for  this.  Mr.  Emslie 
wants  to  get  benefit  by  reviving 
this  declarator;  and  it  is  out  of 
the  question,  looking  to  the  state 
of  the  titles,  to  hold  that  the  pre- 
sent defender  represents  his  &ther. 
Therefore  I  must  own  that  I  can- 
not adopt  the  views  of  the  Lord 
Ordinary." 

17.  LoKD  Mackenzie  observed, 
— ^'^  I  have  extreme  difficulty.  The 


point  is  a  very  nice  one,  but  on 
the  whole  I  am  inclined  to  concur 
in  the  views  of  the  Lord  Oidinaiy. 
In  the  first  place,  I  ratiier  consi'- 
der  that  the  disposition  by  the  de- 
fender's grand&ther  made  his  aota 
the  fiduciary  fiar,  after  his  death. 
Indeed  I  think  he  was  fiar  before 
that    This  interpretation  appears 
to  me  to  follow  out  the  decifiicm 
in  the  case  of  Newlands.    In  that 
case  there  was  a  grant  of  the  life- 
rent allenarly  to  Lieutenant  New- 
lands,  vdth  the  fee  to  his  children 
naacituris.    That  was  held  to  im- 
ply a  grant  of  a  fiduciaiy  fee  to 
the  liferenter.     If  that  be  tme^ 
observe  what  was  done  here.   The 
grandfather  grants  the  estate  in 
liferent  to  himself,  and  in  li&reot 
only  to  his  son,  and  in  fee  to  hk 
son's  heirs,  then  unborn.    Does 
not  that  imply  that  the  son's  ri^t 
was  a  liferent  for  himself^  and 
fiduciary  fee  for  his  children  ?    K 
it  is  a  grant  to  himself  in  lifer^t, 
and  in  liferent  only  to  his  son,  and 
to  the  son's  heirs  nciscituris  in  fee, 
that  lA  just  Newland's  case.     I 
humbly  think  that,    under   the 
terms  of  this  disposition,  the  fte 
was  in  the  grantor's  son.    It  may 
have  been  difficult  to  contrive  a 
form  of  infeftment  applicable  to 
such  a  case,  but  I  do  not  think 
the  want  of  a  form  of  infeftment 
can  prevent  the  son  firom  being 
fiduciary  fiar  for  his  heiiK    He 
stood  BO,  in  my  opinion.     He  was 
fiduciary  fiar  for  his  unborn  son. 
In  this  position,  what  were  his 
rights  ?    The  estate  was  attached. 
Had  he,  or  had  he  not,  a  right  to 
defend  it  ?    Most  deariv,  as  fido* 
dary  fiar,  he  had  that  right    If 
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not,  who  had  it  ?  I  never  heard 
of  an  application  for  the  appoint- 
ment of  a /oc^or  loco  turn  existerUia 
in  such  a  case ;  and  that  would  be 
necessary,  if  the  fiduciary  fiar  could 
not  defend  the  estata  If  he  were 
infeft  in  the  estate,  he  was  entitled 
to  state  himself  as  fiduciary  fiar.  He 
defended  himself,  in  the  first  place, 
and  then  he  raised  a  declaiator  of 
property.  I  do  not  see  that  there 
was  any  error  in  all  this.  It  is 
said  that  he  committed  an  error, 
first,  in  declaring  himself  to  be 
infeft,  when  he  was  not  infeft, 
and  next,  in  describing  himself  as 
proprietor,  when  he  was  only  fidu- 
ciary fiar.  That  certainly  creates 
another  difficulty,  but  it  does  not 
make  the  action  an  absolute  nul- 
lity. I  certainly  .think  that,  being 
fiduciary  fiar,  he  waa  entitled  to 
defend  the  estate,  and  raise  this 
action  ;  and  I  am  rather  oropinion 
that  the  summons  could  be  cor- 
rected, by  saying  that  he  held  the 
property  as  fiar,  but  subject  to  a 
trust  for  certain  beneficiaries.  I 
cannot  therefore  think  that  the 
action  is  a  nullity.  Then  the  case 
is  at  an  end ;  for  there  is  no  doubt 
about  the  transference.  The  clear- 
est of  all  transference  is  that  ope- 
rated by  the  death  of  the  trustee 
against  the  beneficiaries.  I  think 
the  transference  is  well  founded. 
There  are  difficulties  in  its  way, 
but  they  are  not  insuperable.  As 
to  the  circumstance  that  the  de- 
fender made  up  his  title  as  heir  to 
his  grandfather,  if  he  is  liable  to  a 
transference  of  this  action,  raised 
by  his  father  aa  his  trustee,  he 
cannot  get  rid  of  it  by  the  way  he 
makes  up  his  title.     He  incurs  no 


danger  of  liability  for  his  father^s 
debts,  as  the  action  will  not  be 
transferred  against  him  as  his 
father's  heir,  but  as  the  beneficiary 
for  whom  the  estate  was  held.  I 
must  sav,  however,  that  I  feel 
much  difficulty,  and  I  should  like 
to  hear  farther  argument." 

18.  LoBD  FuLLERTON  obscrved, 
— ^*'  I  have  no  objection  to  hear 
further  argmnent,  particulaily  on 
that  part  of  the  case  which  goes 
to  settle  what  is  the  nature  of  the 
powers  held  by  this  party,  in  the 
event  of  it  being  found  that  he 
was  a  fiduciary  fiar.  I  have  great 
difficulty  there;  for  though  the 
term,  ^  fiduciary  fiar,""  has  been  in- 
troduced into,  and  is  now  recog- 
nised  by  the  kw,  BtiU  if  the  party 
is  nothing  more  than  a  mere  life- 
renter,  I  do  not  see  that  he  is  to 
have  the  powers  of  a  trustee  be- 
cause he  is  called  a  fiduciary  fiar. 
Even  in  the  case  of  Newlands, 
there  was  great  difficulty.  That 
whole  proceeding  was  adopted  to 
avoid  an  anomaly  in  the  law.  The 
object  of  the  legal  principle  there 
established  was  to  secure  the  in- 
tention of  the  granter  of  the  deed, 
by  taking  the  fee  out  of  him ;  and 
as  the  fee  could  not  be  in  pen- 
dente, the  notion  was  adopted  of 
establishing  a  fiduciary  fee  in  the 
liferenter.  But  I  do  not  think  the 
decision  went  any  farther  than 
that ;  it  was  meant  merely  to 
satisfy  that  requirement  of  the 
law.  I  desiderate  any  authority 
for  the  proposition,  that,  in  such 
a  case,  there  is  any  proper  trust 
in  the  liferenter.  Is  this  doctrine 
to  be  carried  beyond  the  case  of  a 
fiduciary  fee  for  behoof  of  the 
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children  of  the  liferenter  himself  ? 
We  can  conceive  a  disposition  to 
A  in  liferent  allenarly,  and  to  the 
children  nascituria  of  B  in  fee. 
No  doubt,  the  fee  is  vested  in  A, 
80  as  to  tsJ^e  it  out  of  the  granter ; 
but  can  it  be  said  that  A,  who  has 
no  connexion  with  the  children 
of  B,  is  to  be  looked  upon  as  a 
trustee  for  them  ?  That  is  a  very 
delicate  question.  Then,  in  this 
case,  the  liferenter  chooses  to  take 
an  infefbnent  that  does  not  divest 
the  granter;  he  is  infeft  for  his 
liferent  use  allenarly.  The  very 
object  of  resorting  to  this  notion 
of  a  fiduciary  fee  in  the  liferenter 
is  to  protect  the  rights  of  the  fiars 
by  divesting  the  granter.  But  if 
the  liferenter  takes  an  infeftment 
which  does  not  divest  the  granter, 
I  do  not  see  how  he  can  be  called 
a  fiduciary  fiar.  It  is  said  he  had 
a  personal  right  to  the  fiduciary 
fee  ;  but  how  is  he  to  make  up  his 
title  ?  In  the  case  of  Dundas,  the 
infeftment  was  taken  in  virtue  of 
the  precept  in  the  original  charter. 
I  thmk  taking  infeftment  was  es- 
sential to  making  this  party's  right 
a  fiduciary  fee ;  for  infeftment  is 
necessary  to  take  the  fee  out  of  the 
granter,  which  is  the  only  object 
of  this  fiction  of  a  fiduciary  fiar. 
His  infeftment  confined  his  right 
to  a  bare  lifei*ent,  and  I  do  not  see 


how  he  can  have  any  possible  right 
to  a  fiduciary  fee.  At  the  same 
time,  the  whole  question  as  to  the 
efiect  of  a  conveyance  such  as  this 
is  involved  in  so  much  obscurity, 
that  I  have  no  objection  to  hear 
farther  argument.  But  I  must  say, 
I  am  much  moved  by  the  simple 
view  of  the  case  presented  to  us  by 
the  counsel  for  the  defender.  We 
see  that  the  action  was  raised  by 
the  late  Mr.  Eraser,  not  as  lif^ 
renter  or  fiduciary  fiar,  but  as  the 
party  having  the  actual  right  to 
the  estate.  This  is  a  most  proper 
mode  of  libelling  when  the  pursuer 
is  the  absolute  proprietor,  but  not 
when  he  is  merely  liferenter  <Nr 
fiduciary  fiar.  Now,  can  we  com- 
pel this  party,  who  denies  that  his 
£Bither  was  proprietor,  to  go  on 
with  this  action  ?  There  are  con- 
clusions in  it  in  which  he  cannot 
be  calleii  on  to  acquiesce.  That 
specialty  appears  to  me  to  be  quite 
enough  for  the  disposal  of  this 
case."  The  counsel  for  the  pur- 
suer then  moved  the  Court  to 
order  farther  argument  on  the 
general  effect  of  such  a  conv^- 
ance  as  the  one  in  question,  and 
the  proper  mode  of  taking  iniieft- 
ment  upon  it.  Lord  PRBsmsur 
Boyle,  however,  observed, — "It 
is  unnecessary  to  go  into  that 
question." 
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A  conveyance  to  Trustees  for  behoof  of  a  parent  in  liferent,  and  his 
children  nascituri  in  fee,  imports  a  fee  in  the  children,  and  a  life- 
rent merely  in  Hie  parent, 

I.— SETON  V,  SBTOITS  CREDITORS. 

Charles  Smith,  in  the  marriage-contract  of  his  son  with  Mwch  6,  i7oa 
Mrs.  Seton,  obliged  himself  to  invest  £8000  in  land,  or  in  hen-  Nakrativb. 
table  secm'ities,  and  to  take  the  titles  in  the  name  of  certain 
trustees,  for  behoof  of  his  son,  '^  Hugh  Smith,  in  liferent,  and 
the  heirs-male  to  be  procreated  of  the  marriage,  in  fee."  In 
part  implement  of  this  obligation,  he  purchased  certain  lands, 
and  conveyed  them,  together  with  an  heritable  bond,  to  the 
trustees,  but  at  his  death  there  remained  a  balance  of  above 
£3000  against  him. 

The  trustees  conveyed  the  lands  to  the  heir  of  the  marriage, 
in  terms  of  the  trust ;  but  the  heritable  bond,  with  the  consent 
of  a  quorum  of  the  trustees,  was  paid  to  his  father,  who  was 
himself  one  of  the  trustees. 

In  a  ranking  of  his  father's  creditors,  the  heir  of  the  marriage 
claimed  to  be  ranked  as  a  creditor,  firsty  fqr  the  balance  which 
his  father  owed,  as  representing  his  father,  Charles  Smith ;  and, 
secondly^  for  the  amount  of  the  heritable  bond  which  was  paid 
to  his  father,  as  trustee,  and  had  not  been  employed  in  terras 
of  the  marriage-contract.  To  this  claim  the  common  agent 
objected. 

Pleaded  for  the  Orjector. — If  in  a  simple  obligation  the  q^^J^  ^^ 
claimant's  grandfather  had  bound  himself  to  convey,  or  had 
actaally  conveyed  a  certain  sum  or  subject  to  his  son  in  life- 
rent^ and  his  children  naaciluri  in  fee,  the  son  would  have  been 
fiar,  and  the  claimant  would  have  had  no  jus  crediti.  There 
seems  to  be  no  reason  for  a  different  construction  of  the  right, 
when  it  is  taken  to  trustees  for  the  parent  in  liferent,  and  the 
children  in  fee,  instead  of  being  taken  directly  to  the  parent 
himself.  The  trustees  were  not  taken  bound  to  denude  in 
favour  of  the  heir  of  the  marriage  at  any  given  time,  nor  were 
they  prohibited  from  making  a  conveyance  to  the  father  in 
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SrroN  liferent  and  the  heirs-male  naacituri  in  fee.     Such  a  convey- 

8noK*8  ance  by  the  trustees  would  have  placed  the  father  in  the  same 

""^'^  situation  as  a  direct  conveyance  in  similar  terms  from  his  own 

^^®^*  father  would  have  done. 

ABommr  roa        PLEADED  FOR  THE  CLAIMANT. — ^The  legal  subtletv  which  prc- 
Claimaiit.  .       .  ' 

vents  a  fee  from  vesting  in  children  nasctturt,  is  completely 
removed  by  the  appointment  of  trustees,  who  supply  their  place, 
and  are,  while  the  tmst  subsists,  fiars  of  the  subject.  The  case 
then  comes  to  be  precisely  the  same  as  if  the  obligation  had 
been  taken  to  the  father  in  liferent,  and  the  children  naminatim 
in  fee,  when  the  father,  beyond  dispute,  would  hare  been  only 
a  naked  liferenter.  The  trustees  could  not  denude  themselves 
of  the  trust  before  the  existence  of  an  heir  of  the  marriage. 
They  then  became  bound  to  convey  the  fnnds  in  their  hands  to 
Hugh  Seton  in  liferent,  and  the  heirs  nominatim  in  fee  ;  and  so 
far  as  Mr.  Smith  had  not  fulfilled  his  obligation,  to  convey  it 
and  the  jus  exigendi  in  the  same  terms.  The  case  is  the  stronger 
that  the  obligation  did  not  flow  from  the  lather,  but  from  a 
third  party,  who  vested  nothing  in  the  father,  but  a  right  of 
compelling  the  trustees  to  give  him  the  liferent  of  the  subject, 
they  continuing  fiars  till  the  heirs  of  the  marriage  obliged  them 
to  denude  in  their  favour. 


Jf!^S!?^i7Qft      ^^®  Court  "  Repelled  the  objections,  and  s'ostained  Archi- 
bald Seton's  claim.'^ 


March  6, 1798. 


Opihiohs.  In  the  Faculty  Report  it  is  stated,  "  The  Court  were  unani- 
mously of  opinion,  that  the  effect  and  sole  intention  of  appmnt- 
ing  trustees  was  to  prevent  the  father  from  being  fiar.  The 
subject,  it  was  observed,  was  vested  in  the  trustees,  who  held 
the  fee  for  behoof  of  the  children,  and  the  Kferent  only  for  the 
father.  If  they  had  paid  the  sum  to  Hugh  Seton,  they  would 
as  infringing  on  the  trust,  have  been  liable  in  damages  to 
Archibald." 
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II.— ROSS  V.  KINO. 

In  1821  Captain  Bowie  executed  a  settlement,  by  which  he  Jane  22, 1847. 
made  over  his  whole  property,  heritable  and  moveable,  to  kaesatztb. 
General  M'Nair,  whom  failing,  to  Charles  Moreland,  as  trustees. 
The  residue  of  the  moveable  property  was  directed  to  be  given 
to  William  Bowie,  the  testator's  natural  son.  With  regard  to 
the  heritage  the  provision  was  as  follows  : — ''  And  in  the  last 
place,  it  is  my  will,  and  I  hereby  direct  that  my  said  trustees 
shall  hold  my  whole  heritable  property,  with  the  household 
furniture,  plate,  and  other  effects  in  my  dwelUng-house,  in  trust 
for  my  said  son  William  Bowie,  in  liferent,  and  his  lawful  issue 
in  fee ;  whom  failing,  for  James  King,  eldest  lawful  son  of  the 
said  Mary  Bowie  and  Alexander  Kin^,  for  the  said  James 
King's  liferent,  and  his  lawful  issue  m  fee  ;  whom  feiUng,  for 
my  said  daughter  Elizabeth,  in  liferent,  and  her  lawful  issue  in 
fee ;  whom  faiUng,  for  my  said  daughter  Ann  in  liferent,  and 
her  lawful  issue  in  fee ;  whom  all  failing,  for  my  said  nieces 
Eliza  and  Helen  Mackenzie,  equally  between  them,  and  their 
heirs  and  assignees  whomsoever.  And  I  ordain  my  said  trus- 
tees to  convey  my  property  accordingly." 

Captain  Bowie  died  in  March  1824,  at  which  time  William 
Bowie  was  only  eight  years  of  age.  General  M*Nair  accepted 
the  office  of  trustee,  and  was  infefl  in  the  heritage.  William 
Bowie  came  of  age  in  1837,  when  he  was  allowed  to  collect  the 
rents  himself ;  but  Greneral  M'Nair  still  remained  undenuded  of 
the  real  right  to  the  heritage  at  the  time  of  his  death,  which 
happened  in  1840.  Moreland,  the  second  trustee  named  in 
the  settlement,  declined  to  act 

In  1841,  William  Bowie  executed  a  general  disposition  and 
settlement  of  all  his  estate  and  effects,  heritable  and  moveable, 
in  favour  of  James  Hunter  Ross;  and  thereafter  he  died 
unmarried,  and  without  issue.  Ross  thereupon  raised  an  action 
of  declarator  and  adjudication  against  the  heir  of  Greneral 
M'Nair,  Moreland,  and  the  substitutes  in  the  destination,  to 
have  it  declared  that  a  right  of  fee  had  vested  in  William  Bowie, 
and  that  he  had  validly  conveyed  it  to  the  pursuer  by  his 
general  disposition. 
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Rom  The  defenders  pleaded,  that  nothing  more  than  a  liferent 

Kwo.       was  given  to  William  Bowie,  and  therefore  that  the  fee  could 
ig^7        not  be  carried  to  his  general  disponee. 

LordOrdiMiy'B     LoRD  IvoRY,  Ordinary,  "  Found  it  incompetent,  in  the  present 

question  of  construction,  to  look  to  any  circumstances  extrane- 
ous to  the  trust-deed,  and  more  especially  to  the  acts  or  writ- 
ings of  any  party  other  than  the  truster  himself,  in  order  to 
reach  the  true  meaning  and  intention  of  the  truster  ;  and  finds 
that  the  true  meaning  and  intention  of  the  truster,  as  to  be 
gathered  from  the  whole  terms  and  conception  of  the  trust- 
deed,  must  be  held  to  have  been,  not  to  give  to  the  late  William 
Bowie,  in  whose  right  the  pursuer  here  insists,  an  estate  of  fee, 
but,  on  the  contrary,  the  liferent  merely  of  the  property  in  dis- 
pute :  Therefore  sustains  the  defences,  assoilzies  the  defenders 
simpliciter  from  the  conclusions  of  the  libel,  and  decerns." 

In  a  Note  his  Lordship  observed, — "  The  Lord  Ordinary 
holds  this  case  to  fall  substantially  within  the  principle  of  the 
case  of  Seton,  March  6,  1 793.  It  is  not  at  all  the  same  case 
as  Robertson,  20th  November  1806,  where  the  only  direction 
given  to  the  trustees  was  to  ^  dispone,  transfer,  alienate,  and 
make  over,  in  favour  of  my  son,  upon  his  arrival  at  the  age  of 
twenty-one  years  complete,  and  behaving  well,  and  to  the  satis- 
faction of  said  trustees,  and  that  in  liferent,  for  his  liferent  use, 
and  in  fee  to  the  heirs-male  of  his  body,  whom  failing,'  kc 
The  specific  period  at  which  disposition  was  to  be  granted — 
the  express  designation  of  the  son,  as  disponee — and  the 
farther  most  important  circumstance,  that  it  was  only  in  regu- 
lating the  form  and  terms  of  the  dispasition  to  be  thus  executed 
in  his  favour,  that  any  ulterior  words  of  destination  were 
employed,  all  tended,  in  Robertson's  case,  to  bring  out  the 
animus  of  the  truster,  and  to  show,  that  while  it  was  for  bis 
son  primarily  that  the  disposition  was  intended,  the  effect  of 
the  destination,  directed  to  be  introduced,  was  left  to  rest  upon 
the  ordinary  legal  construction  to  be  put  upon  the  executed 
deed.  In  other  words,  the  destination  was  to  be  construed 
exactly  as  similar  terms  of  destination  would  be,  when  occurring 
in  a  direct  dispositive  deed. 

"No  doubt,  had  the  direction  here  been,  not  to  '  hold  mj 
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whole  heritable  property  in  trust  for  ray  said  son  William  Bowie,  ^<« 
in  liferent,  and  his  lawful  issue  in  fee/  &c.,  but  '  to  convey  the  Kwo. 
same  to  William  Bowie  in  liferent,  and  his  issue  in  fee/  the  ~im. 
case  would  have  nm  upon  all-fours  Tvith  that  of  Robertson. 
And  the  pursuer  endeavoured  to  bring  the  question  up  to  this 
point,  by  force  of  the  general  direction  inserted  at  the  very 
close  of  all  the  trust  purposes,  *  and  I  ordam  my  said  trustees 
to  convey  my  property  accordingly.*  But  the  Lord  Ordinary 
cannot  adopt  a  reading  of  the  deed,  which  would  essentially 
neutralize,  and  deprive  of  all  effect,  the  previous  express  direc- 
tion to  hold  the  property  in  trust.  That,  as  the  Lord  Ordinary 
conceives,  was  the  leading  and  primary  object  which  the  tnister 
had  in  view  ;  and,  had  it  stood  alone,  its  legal  operation  could 
not  have  been  misunderstood.  Now,  it  is  not  to  be  presumed 
that  this,  the  plain  and  natural  import  of  the  trust,  was  in- 
tended all  at  once  to  be  upset,  and  contradicted,  and  rendered 
nugatory,  by  the  posterior  direction  to  convey.  On  the  con- 
trary, if  there  be  any  diflBculty  or  ambiguity  from  a  supposed 
conflict  between  the  two  clauses,  it  is  this  latter  clause,  which, 
as  being  merely  subsidiary  and  adjected,  must  give  way,  so 
that  full  effect  may  be  given  to  the  former.  But  there  is  truly 
neither  difficulty  nor  contradiction  in  the  case.  The  trustees 
are  directed  *  to  convey  accordingly  /  that  is  to  say,  to  convey 
in  such  a  way  and  manner  as  shall  not  defeat,  but  accord  wdth 
and  carry  into  effective  execution,  the  previously  declared  trust 
— in  short,  the  true  principle  of  construction  being,  so  to  read 
the  deed,  as  that  an  effective  meaning  shall  be  given  to  every 
part  of  it.  It  humbly  appears  to  the  Lord  Ordinary  that  this 
may,  and  only  can  be  done,  by  interpreting  the  direction  '  to 
convey'  as  having  reference  to  the  previously  expressed  purpose 
for  which  the  trustees  were  to  '  hold  in  trust  /  and  hence,  as 
the  trust  is  declared  to  be  a  trust  (1)  *  for  my  said  son  in  life- 
rent/ and  (2)  for  '  his  lawful  issue  in  fee  /  so  the  conveyance 
must  be  such  as  shall  secure  both  of  these  distinct  interests. 
Accordingly,  just  suppose  the  truster  to  have  survived  so  long, 
as  that  his  son,  when  the  trust  came  to  take  effect,  had  had  a 
child  alive,  could  it  ever  be  maintained  to  have  been  the  mean- 
ing, that  the  trustees  should  execute  a  conveyance  without 
inserting  therein  the  child's  name,  per  expressurriy  as  a  fiar? 
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R088       Yet  if,  in  such  a  case,  the  child  must,  qua  fiar,  have  been  made 

Kino.       a  nominotim  disponee,  there  would  have  been  an  end  at  once 

jg^y        to  all  claim  on  its  father's  part  beyond  a  strict  liferent.     Now, 

can  the  intention  of  the  truster  bo  construed  diflFerently,  with 

reference  to  a  child  born  after,  and  a  child  born  before,  the 

date  of  his  trust  coming  into  effect  ? 

"  It  was  maintained  by  the  pursuer,  that,  in  any  conveyance 
to  be  executed  by  the  trustees,  they  must  of  necessity  have 
adopted  and  used  the  very  words  of  destination  contained  in 
the  trust ;  meaning  thereby,  that  it  would  have  been  incompe- 
tent for  them  to  convey  to  William  Bowie  himself  in  liferent, 
vnthout  also  adjecting  the  other  words,  '  and  his  lawful  issue  in 
fee.'     But  this  is  to  assume  the  whole  matter.    Why  should  not 
the  trustees,  fulfilling  both  of  the  truster's  directions,  have  con- 
veyed the  liferent  to  Bowie,  and  held  the  fee  in  trust  for  his 
issued     Campbell,  30th  May  1843,  is,  so  far,  an  example  of 
such  a  thing ;  Lord  FuUerton  expressly  observing  (the  rest  of 
the  Court  concurring),  '  I  think  the  trustees  should  only  ^ve 
the  pursuer  the  liferent,  reserving  the  fee  till  it  shall  be  seen 
whether  she  has  children.'     The  case  of  Campbell  is  important 
in  another  point  of  view,  as  settling  that,  in  questions  of  the 
present  kind,  ^  we  are  not  to  apply  that  sort  of  malignant 
interpretation  which  is  applied  to  entails.    The  trustees  are  not 
entitled  to  interpret  strictly,  if  by  so  doing  they  defeat  the 
manifest  intention  of  the  truster.     If  the  trustees  are  entitled 
to  look  for  the  true  will  of  the  truster,  they  are  bound  to  give 
effect  to  it'  (per  Lord  Mackenzie,  ibid.)     The  question  there- 
fore just  recurs,  what  did  the  truster  here  intend  ?     And  the 
Lord  Ordinary  is  satisfied,  that  he  intended  that  his  trustees 
should  hold  the  fee  in  trust  for  Bowie  s  issue,  in    the  first 
instance,  should  he  have  any  ;  not  that  they  should  so  convej 
to  Bowie,  as  that  this  trust  for  his  issue  should  be  defeated. 

'^  It  is  not  necessary,  at  present,  to  consider  any  question  as 
to  the  effect  of  the  ulterior  destinations  in  the  trust-deed,  fil- 
ing Bowie  and  his  issue.  That  question,  hereafter,  may  or  maj 
not  raise  other  difficulties*  But  it  does  not  arise  in  the  present 
action ;  and  the  parties  interested  in  its  settlement  are  not 
now  competently  before  the  Court.  The  only  question  here  for 
decision,  is  the  question — whether  Bowie  himself  had  moro 
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thau  a  liferent  conferred  upon  him  1  and  if  the  Lord  Ordinary  »o» 

have  rightly  disposed  of  that  question  in  the  negative,  all  right  Edto. 

of  action,  at  the  pursuer's  instance,  as  Bowie's  general  disponee,  Tm^ 
must  necessarily  fall  to  the  ground/' 

The  pursuer  having  reclaimed,  the  Court  "  Adhered."  j^S^'wT 

Lord  President  Boyle. — "  This  is  a  point  certainly  of  some 
little  nicety  ;  but  I  must  own  that  I  have  formed  a  clear  opinion 
in  favour  of  the  interlocutor.  I  think  it  of  importance  that  this 
question  occurs  in  regard  to  the  terms  of  a  trust-deed,  on  which 
the  interpretation  would  be  different  from  what  would  be  due 
to  a  general  direct  conveyance  to  A  B  in  liferent,  and  his 
children  in  fee.  The  very  purpose  of  a  trust  of  this  description 
is  to  secure  by  effectual  means  that  the  views  of  the  truster 
shall  be  fulfilled.  In  the  case  of  Seton,  referred  to  by  the 
Lord  Ordinary,  the  Court  were  unanimously  of  opinion  that 
the  effect  and  sole  intention  of  appointing  trustees  was  to  pre- 
vent the  father  from  being  fiar.  '  The  subject  (it  was  observed) 
was  vested  in  the  trustees,  who  held  the  fee  for  behoof  of  the 
children,  and  the  liferent  only  for  the  father.  If  they  had  paid 
the  sum  to  Hugh  Seton,  they  would,  as  infringing  on  the  trust, 
have  been  liable  in  damages  to  Archibald.'  The  rule  for  our 
decision  now  must  be  to  give  full  effect  to  the  will  of  the  testa- 
tor ;  and  that  must  be  discovered,  by  taking  his  whole  deed 
from  beginning  to  end.  The  trustees  were  ordered  to  pay  these 
legacies,  and  there  were  sufficient  moveable  funds  to  defray 
them.  Now,  we  must  keep  in  view  the  situation  in  which  the 
testator  stood.  He  had  a  family  of  natural  children,  and  there- 
fore he  cautiously  speaks  of  his  '  lawful  issue;'  and  it  is  the 
latter  only  who  are  to  benefit  in  regard  to  his  heritable  estate. 
The  trust-deed  thus  proceeds  : — '  In  the  seventh  place,  for 
payment  to  my  son,  William  Bowie,  and  his  heirs,  of  all  the 
residue  and  remainder  of  my  moveable  property,  including  any 
legacies  above  bequeathed  that  may  fall  by  predecease  or  other- 
ways,  but  excepting  my  household  furniture,  plate,  and  other 
effects  in  my  dwelling-house  (which  I  intend  to  follow  the 
destination  of  my  heritable  property,  as  after  mentioned),  and 
in  the  event  of  the  said  William  Bowie's  death  without  issue 
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Rohs       before  this  settlement  can  take  effect,  the  said  residue  as  afore- 
KrNG        ^^^  ^®  ^^  ^^  equally  divided  among  my  said  daughters,  Mary, 
Elizabeth,  and  Ann  Bowie ;  whom  all  failing  without  lawful 
issue,  then  the  residue  to  be  equally  divided  between  my  said 
nieces,  Eliza  and  Ellen  M'Kenzie,  and  their  heirs  whomsoever.' 
Then  the  trust-deed  goes  on  to  declare,  that  his  trustees  are  to 
hold  the  *  houses  and  garden  presently  possessed  by  my  sister, 
Mrs.  M'Kenzie,  in  trust  for  her  liferent  use  and  enjoyment 
during  all  the  days  of  her  life,  and  after  her  death,  for  the  life- 
rent use  and  enjoyment  of  her  daughter  Ellen,  during  all  the 
days  of  her  life/     Then,  finally  he  says,  '  It  is  my  will,  and  I 
hereby  direct  that  my  said  trustees  shall  hold  my  whole  heri- 
table property,  with  the  household  furniture,  plate,  and  other 
effects  in  my  dwelling-house,  in  trust  for  my  said  son  William 
Bowie,  in  liferent,  and  his  lawful  issue  in  fee  ;  whom  failing,  for 
James  King,  eldest  lawful  son  of  the  said  Mary  Bowie  and 
Alexander  King,  for  the  said  James  King's  liferent,  and  his 
lawful  issue  in  fee  ;  whom  failing,  for  my  said  daughter  Eliza- 
beth, in  liferent,  and  her  lawful  issue  in  fee  ;  whom  failing,  for 
my  said  daughter  Ann,  in  liferent,  and  her  lawful  issue  in  fee ; 
whom  failing,  for  my  said  nieces,  Eliza  and  Ellen  M*Kenzie, 
equally  between  them,  and  their  heirs  and  assignees  whomso- 
ever.    And  I  ordain  my  said  trustees  to  convey  my  property 
accordingly.'     Here   there  is  the  indication  of  the  testator's 
intention  that  the  tnistees  should  hold  for  a  series  of  liferenters, 
and  also  for  a  series  of  fiars.     We  are  told  that  the  trustees 
have  found   it   necessary  so  to   hold  the  property,  and  that 
General  M*Nair  has  so  practically  interpreted  the  deed.     The 
legacies  have  been  paid  out  of  the  moveable  fund  ;  but  not- 
withstanding this,  the  General  continues  to  hold  the  estate  of 
the  truster.     The  question  then  comes  to  be.  Is  there  anything 
else  in  the  deed  that  prevents  us  giving  effect  to  the  intention! 
— in  regard  to  which  there  can  be  no  doubt.     What  follows 
afterwards  ?     *  And  I  ordain  my  said  trustees  to  convey  my 
property  accordingly.'     These  words  are  certainly  ambiguou& 
One  party  maintains  that  this  was  an  injunction  to  convey  out 
and  out,  without   regard  to  whether   there  w^as  lawful  issue 
existing  or  not ;  and  then,  that  if  done,  it  could  only  be  in 
those  terms  that  would  have  left  the  absolute  property  in  the 
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liferenter.  The  trustees  are  to  *  convey  accordingly ;'  that  is,  Rosa 
according  to  the  will  of  the  maker.  Now,  the  maker  meant  to  kwo. 
give  liferents,  in  different  orders,  to  these  various  persons  ;  and  "^i^ 
that,  if  any  one  had  lawful  issue,  there  was  to  be  a  conveyance 
in  favour  of  that  issue.  If  William  Bowie  had  a  son  or  daugh- 
ter, he  would  be  entitled  to  say,  Here  is  the  deed  under  which 
you  have  held  the  property  till  this  time.  I  am  a  favoured 
liferenter,  and  have  a  son  and  daughter,  and  it  is  your  duty 
now  to  convey.  The  trustee  could  not  withhold  that  convey- 
ance—* to  William  Bowie  in  liferent,  and  lawful  issue  in  fee.' 
If  that  issue  existed,  the  trustee  could  not  refuse  that  convey- 
ance ;  but  when  no  such  son  and  daughter  exist,  and  William 
Bowie  is  not  married,  the  trustees  are  not  bound  to  give  any 
farther  conveyance  to  him,  except  for  his  liferent.  No  convey- 
ance like  that  demanded  can  be  granted  now  :  it  would  defeat 
the  true  purposes  of  the  maker  of  the  deed,  who  intended  to 
prevent  the  father  obtaining  the  fee. 

"  That  being  my  view  of  the  true  purpose  and  intention  of 
the  testator,  I  do  not  think  the  case  of  Robertson  a  decision  to 
the  contrary  of  the  principles  I  now  recognise.  There  is  this 
distinction  between  the  two  cases,  that  while  there  is  in  the 
one  before  us  a  trust  created,  with  power  to  the  trustee  to  do  a 
particular  thing,  there  is  an  injunction  on  him  '  to  hold'  the 
subjects ;  but  in  Robertson's  case  there  was  no  such  injunction. 
The  question  comes  to  be,  whether  there  was  a  fee  in  this  man 
or  not  ?  I  do  not  think  there  was  ;  and  the  case  of  Robertson 
cannot  therefore  rule  the  present." 

Lord  Mackenzie. — "  I  am  also  for  adhering  to  the  judgment 
of  the  Lord  Ordinary.  The  case  is  one  of  some  nicety  ;  and  I 
cannot  allow  that  any  of  the  prior  decisions  quoted  are  pre- 
cisely of  the  same  kind.  There  are  some  rules  that  come  near 
it,  and  which  are  clear  enough.  In  the  first  place,  where  a 
conveyance  is  made  to  a  father  in  liferent,  and  to  issue  nasci" 
turis  in  fee,  that  gives  the  fee  to  the  father  ;  the  reason  being, 
that  no  fee  can  be  in  pendente.  And  suppose  there  were 
twenty  interjected  trustees,  the  rule  would  just  be  the  same,  if 
their  appointment  was  solely  to  make  the  conveyance  in  the 
same  terms. 

"  Again,  where  the  order  is  not  to  convey  out  and  out,  but 
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Ross  to  hold  for  behoof  of  a  party,  then  the  rule  must  just  precisely 
King.  be  the  reverse.  I  do  not,  in  such  a  case,  see  the  least  reason  for 
"{^  saying  that  the  lather  is  to  have  the  fee.  Why  should  directions 
to  hold  for  the  father  in  liferent,  and  children  ntzscituris  in  fee, 
be  held  to  give  the  father  the  fee  ?  Why  should  he  get  it^ 
seeing  the  trustees  could  properly  hold  it  ?  There  -would  be 
no  danger  in  such  a  case  of  the  fee  being  in  pendente ;  and  the 
directions  to  the  trustees  to  *  hold,'  appear  to  me  the  stnmgest 
indications  of  intention  that  the  father  was  not  to  get  it. 

"  But  this  case  escapes  from  falling  under  the  one  rule  or  the 
other.  It  is  taken  hold  of  by  both  rules,  which  are  pulling  at 
it  at  once.  It  is  a  disposition  to  the  trustees  to  ^  convey,'  and 
also  to  *  liold.'  Now,  first,  there  is  a  disposition  to  hold  for  the 
son  William  Bowie  and  his  issue  in  fee.  It  was  argued  that 
this  meant  to  hold  only  till  certain  things  be  done  ;  but  I  can 
see  no  limit  to  the  holding ;  nothing  to  prevent  the  trustees 
holding  so  as  to  exclude  the  feudal  difficulty  as  to  the  pendency 
of  the  fee.  It  is  not  said  that  the  holding  is  to  be  till  debts 
are  paid,  but  to  hold  indefinitely ;  and  therefore  the  trustees 
might  perfectly  well  hold  on  till  a  son  was  bom,  and  then  con- 
vey. If,  then,  this  were  a  direction  to  hold  for  the  children,  it 
would  be  difficult  to  say  that  the  father  could  have  a  right  as 
beneficiary  under  the  trust. 

^  But  the  trust-deed  does  not  stop  there.  It  goes  on  to  say, 
*  And  convey  accordingly.'  On  that  word  *  accordingly'  arises 
the  dispute.  One  party  says,  *  According  to  the  intention.' 
The  holding  is  directed  to  be  in  certain  words,  and  the  convey- 
ance must  be  in  the  same  words.  That  seems  natural  enough. 
To  this,  however,  there  is  a  strong  reply  :  The  conveyance  can- 
not be  in  the  same  words ;  for  if  so,  the  meaning  would  be  then 
totally  different.  One  says  that  you  are  to  convey  in  the 
meaning  in  which  you  are  to  hold,  and  the  other,  that  you  are 
to  convey  according  to  the  language. 

"  Of  these  two  constructions,  the  most  reasonable  is  that 
adopted  by  the  Lord  Ordinary.  There  is  an  exception  of  part 
of  the  moveables  from  any  conveyance,  or  direction  to  convey, 
to  William  Bowie  and  his  heirs.  What  could  be  the  meaning 
of  that,  if  the  effect  of  the  trust  was  just  to  make  an  immediate 
conveyance  to  him  of  the  fee  ?     The  trustees,  therefore,  when 
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they  did  convey,  were  to  do  so  in  such  a  manner  as  that  the  Rom 
father  should  only  have  a  liferent,  while  the  children  got  the  fee,  kwo. 
by  putting  in  the  word  *  alleuarly,'  or  some  equivalent  expression."      "isItT 

Lord  Fullbrton. — "  I  am  of  the  same  opinion." 

Lord  Jepprby. — "  I  also  substantially  concur.  I  was  a  good 
deal  perplexed  at  first  with  regard  to  the  case ;  but  on  consi- 
deration, I  have  come  to  be  satisfied  that  the  interlocutor  is 
right.  It  may  be  very  true  that  the  trustees  are  bound  to  con- 
vey in  terms  of  the  trust-deed ;  but  I  don't  think  they  are 
more  bound  to  convey  in  virtue  of  that  clause,  adjected  to  the 
broad  specification  of  the  parties  for  whom  they  were  to  hold, 
than  they  would  be  without  any  such  clause.  All  trustees  are 
bound  to  convey  when  the  trust  purposes  are  ended ;  and  the 
question  just  is,  what  were  they  instructed  to  do? — what 
interests  were  they  intended  to  protect  1 

"  It  is  not  denied  that,  if  it  were  not  for  the  addition  of  that 
superfluous  clause,  which  does  not  qualify  the  legal  impress  of 
the  truster's  appointment — if  this  were  on  all-fours  with  the 
case  of  Seton,  where  there  was  merely  a  direction  to  hold — the 
father,  entitled  to  claim  the  liferent,  would  have  been  entitled 
to  no  more,  and  the  fee  would  remain  with  the  trustees  for  the 
fiars.  The  obligation  to  convey  is  therefore  the  only  point.  It 
was  taken  for  granted  in  argument  that  the  demand,  if  ever 
made  to  any  purpose,  must  have  been  a  demand  on  the  trustees 
to  denude  out  and  out.  It  is  now  quite  established  that  the 
trustees  may  hold  the  fee  themselves,  and  are  entitled  to  make 
a  separate  feudal  conveyance,  and  grant  infeftment  to  the  life- 
renter,  simply  in  the  liferent.  They  may  hold  till  the  convey- 
ance of  the  fee  exhausts  the  trust.  I  don't  deny  that  these 
trustees  are  bound  to  convey,  in  terms  of  the  order  to  do  so. 
They  must  convey  to  each  what  is  due  to  each,  when  the  pro- 
per time  has  come  ;  but  they  are  entitled  to  refuse  to  a  mere 
liferenter  everything  but  a  liferent ;  and  as  to  the  fee,  they 
must  hold  it.  They  save  all  the  difficulty,  they  avoid  all  the 
perplexing  capes  and  reefs  of  feudal  navigation,  by  keeping  the 
fee  in  their  own  hands." 

Lord  Fullerton. — "  We  decide  that  William  Bowie  has 
only  a  Uferent." 

Lord  Mackenzie. — "  We  do  not  decide  whether  the  rule  as 
to  liferent  and  fee  applies  to  the  more  remote  destination." 
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1.  In  the  case  of  Mein  v,  Tay- 
lor, June  8, 1827,  and  affirmed  in 
the  House  of  Lords  February  23, 
1830,  lands  were  conveyed  to  the 
grantor's  three  brothers,  but  under 
the  express  provision  and  declara- 
tion that  they  were  conveyed 
"  under  the  burdens  and  condi- 
tions underwritten,  and  that  the 
said  subjects  shall  be  held  by 
them  in  liferent,  and  belong  to 
their  children  in  fee,  in  the  pro- 
portions after  specified/'  After 
providing  for  payment  of  the 
granter's  debts,  and  a  provision  to 
his  wife,  the  deed  thus  proceeded : 
— "  Under  these  burdens  my  said 
subjects  shall  be  held  by  my  said 
disponees,  in  the  proportions  and 
on  the  terms  and  conditions  fol- 
lowing, viz. :  my  said  disponees 
shall  divide  the  same  into  twelve 
equal  shares  or  parts,  and  I  hereby 
appoint  that  four  and  one-half  of 
these  shares  shall  be  held  by  the 
said  James  Taylor  in  liferent,  dur- 
ing aU  the  days  and  years  of  his 
lifetime,  and  at  his  decease  the  fee 
and  property  thereof  shall  be 
divided  among  the  children  law- 
fully procreated  of  his  body,  as 
follows,  namely,  one  equal  share 
to  each  of  his  sons,  and  one  equal 
share  to  each  of  his  daughters, 
Mary  Taylor  and  Ann  Taylor,  to 
be  divided  equally  among  them, 
declaring  that  the  survivors  or 
survivor  of  my  said  disponees 
shall  see  the  share  devised  to  the 
said  Mary  Taylor  and  Ann  Tay- 
lor equally  divided  betwixt  them, 
and  the  hjdf  belonging  to  the 
said  Mary  Taylor  secured  to  her 
in  liferent,  and  to  her  children 
equally  among  them  in  fee,  and 


the  other  half  secured  to  the  said 
Ann  Taylor,  and  to  her  children 
equallyamongthem,in  fee/'  James 
Taylor,  the  father,  became  bank- 
rupt, and  the  trustee  on  his  estate 
brought  an  action  of  declarator, 
to  have  it  found,  that  although  ex 
facie  of  the  deed  the  father  was 
only  a  liferenter,  yet  as  tlie  fee 
was  granted  to  his  children  nasci- 
turij  it  vested  in  him  by  virtue  of 
law.  In  defence,  the  children 
PLEADED — ^That  their  father,  as  one 
of  the  four  trustees,  held  the  fee 
in  trust  for  them,  and  that  he 
had  no  beneficial  interest  under 
the  deed,  except  a  bare  right  of 
liferent. 

2.  Lord  Corehouse,  Ordinarr, 
sustained  the  defence,  and  in  a 
Note  observed, — "  When  a  con- 
veyance is  made  to  one  in  liferent, 
and  his  children  unnamed  or  im- 
bom  in  fee,  it  is  settled  law  that 
the  fee  is  in  the  parent,  and  that 
the  children  have  only  a  hope  of 
succession,  to  prevent  the  infringe- 
ment of  the  feudal  maxim,  that  a 
fee  cannot  be  in  pendente.    It  is 
perhaps  to  be  regretted  that  the 
point  was  so  settled,  because  the 
plain  intention  of  the  maker  \&  in 
consequence  often  sacrificed  to  a 
mere  form  of  exi^rcssion  ;  and  the 
feudal   maxim  might  have  been 
saved  by  supposing  a  fiducian'  fee 
in  the  parent,  as  is  done  when  the 
liferent  is  restricted  bv  the  word 
allenarly    or    only.      Upon    this 
point,  however,  it  is  too  late  to 
go  back ;  but  certainly  the  prin- 
ciple ought  not  to  be  extendeil  to 
cases  which  have   not  vet  l»een 
brought  under  it.     In  the  pnssent 
ca£e,  the  subjects  are  not  disponed 
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to  the  Messrs.  Taylor  in  liferent, 
and  their  children  in  fee,  but,  on 
the  contniry,  to  the  Messrs.  Taylor 
in  fee ;  because  the  obligation  to 
infeft  is  in  favour  of  them  and 
their  heirs  and  assignees.  The 
question  therefore  is,  "^Tiether  the 
fee  so  given  is  absolute  or  quah- 
fied  ? — a  question  to  be  deter- 
mined by  the  ordinary  ndes  of 
construction.  It  appears  clearly 
that  it  is  a  qualified  or  fiduciary 
fee,  because  it  is  granted  imder 
certain  burdens  and  conditions. 
The  disponees  are  required  to 
divide  the  property  into  tvs^elve 
equal  shares,  four  and  a  half  of 
which  are  to  be  held  bv  James 
Taylor  in  liferent,  two  by  Thomas 
in  liferent,  one  by  Robert  in  life- 
rent, and  four  and  a  half  by  Wil- 
liam in  liferent ;  and  it  is  declared, 
that  at  the  death  of  each  liferenter 
his  share  or  shares  shall  belong  to 
his  children.  The  mode  of  divi- 
sion is  also  distinctly  i)ointed  out. 
In  the  case  of  James  Taylor,  who 
had  children  in  existence,  tlie  dis- 
ponees, or  the  survivor  or  survivors, 
are  specially  directed  to  divide  the 
shares  of  the  two  daughters,  who 
are  named,  equally  betwixt  them, 
and  to  secure  them  to  the  hidies 
in  liferent,  and  their  children  in 
fee  ;  and  particular  directions  are 
also  given  with  regard  to  the 
division  of  the  shares  of  Robert 
Tavlor  and  William  Tavlor  ;  all 
which  iniplies  that  the  disj)osition 
to  the  Messrs.  Taylor  is  a  tnist  to 
enable  them  to  execute  certain 
purposes.  But  where  a  fiduciary 
fee  18  given  to  a  person,  and  it  is 
directed  that  he  liimself  shall  en- 
joy the  liferent,   and  still  more 


clearly  when  a  fiduciary  fee  is 
vested  in  several  persons  coUec- 
tivelv,  and  the  survivor  or  survi- 
vors,  and  each  of  them  separately, 
is  to  have  a  liferent,  such  liferent 
must  be  construed  a  naked  usu- 
fruct, in  the  same  manner  as  if  it 
had  been  qualified  by  the  word 
allenarly.  See  the  case  of  Seton 
against  the  Creditors  of  Hugh 
Seton,  March  6, 1793." 

3.  The  trustee  having  reclaim- 
ed, the  Court  "  Adhered."  Lord 
President  Hope  observed, — "  I 
never  was  clearer  in  any  case, 
and  do  not  wish  to  hear  tte  coun- 
sel for  the  defenders.  James  was 
one  of  four  trustees.  The  con- 
veyance was  tfiken  to  them  in  that 
character,  and  for  various  pur- 
poses. One  of  these  pm^ioses  was, 
that  four  and  one-half  shares 
should  be  held  or  enjoyed  by 
James  in  liferent,  and  bv  his 
cliildren  in  fee ;  then,  after  his 
death,  it  is  declared  that  the  trus- 
tees shall  i)roceed  to  divide  them 
■  among  his  children  in  certain  pro- 
portions. The  fee,  therefore,  never 
Wius  in  James,  but  in  the  trustees, 
and  will  continue  to  be  so  till  his 
death,  when  the  shares  must  be 
divided  in  the  mode  pointed  out. 
It  is  impossible,  therefore,  to  main- 
tain that  the  fee  is  vested  in 
James."  Lord  Craigie  was  de- 
sirous to  have  heard  the  counsel 
for  the  defenders ;  but  the  other 
Judges  having  declined  to  do  so, 
he  obseiTcd, — "  From  the  tenns 
of  the  deed,  ever}'tliing  thereby 
conveyed  wjis  vested  in  the  four 
brothers.  If  they  had  no  chil- 
dren, then  the  fee  would  belong 
to    them,   so    that    the    vesting 
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of  the  fee  would  be  dependent  on 
the  existence  or  non-existence  of 
children.  But  in  such  cases  it 
has  been  settled  that  the  fee 
vested  in  the  parent^  and  that  the 
children  had  a  mere  spes  succea- 
sionts"  Lord  Balgray  was  of  a 
different  opinion,  and  observed, — 
"  The  conveyance  was  to  the  four 
brothers  as  trustees.  They  were 
therefore  trustees  for  the  respec- 
tive rights  of  liferent  and  fee  pro- 
vided for  by  the  deed ;  and  conse- 
quently the  fee  could  not  vest 
absolutely  in  James,  but  only  as 
one  of  four  trustees/'  Lord  Gil- 
lies concurred  in  the  opinion  of 
the  Lord  Ordinary,  and  observed, 
— "  It  was  no  doubt  true  that  the 
fee  was  conveyed  to  the  four 
brothers ;  but  that  was  under  a 
declaration  that  they  were  to  hold 
it  in  trust  for  various  purposes, 
among  which  it  was  provided  that 
each  of  them  was  to  have  a  life- 
rent, and  that  the  children  should 
have  the  fee.  Besides,  the  trustees 
were  to  divide  the  shares  in  cer- 
tain proportions  among  the  chil- 
dren after  the  death  of  James, 
shewing  clearly  that  they  were  to 
be  held  in  trust  for  them  ;  and  it 
was  also  declared  that  this  should 
be  done  by  the  survivor  or  sur- 
vivors/' 

4.  The  pursuer  having  appealed 
to  the  House  of  Lords,  it  was 
"  Ordered  and  Adjudged  that  the 
interlocutors  complained  of  be 
Affirmed/'  In  the  course  of  the 
argument  of  the  second  counsel 
for  the  appellant,  it  was  pleaded, 
— "  It  is  an  established  principle 
in  the  law  of  Scotland,  that  where 
a  liferent  is  vested  in  the  parent^ 


and  the  fee  destined  to  children, 
either  unborn  or  unnamed  in  the 
deed,  the  right  of  fee  is  held  to  be 
in  the  parent,  and  the   children 
have  only  a  hope  of  successioa 
If,  however,   the   taxative  word 
*  allenarl/  or  '  onl/  be  introduc- 
ed, the  interest  of  the  parent  is 
reduced  to  a  bare  usufiruct,  and 
the  fee  is  fiduciary  in  him  for 
behoof  of  the  children.     This  has 
been  fixed  by  a  series  of  deci- 
sions." Lord  Chancellor  Lyniv 
HURST. — ^"  You  do  not  mean  to 
argue  that  there  is  nothing  except 
the  word  '  allenarly'    that  could 
produce  that  effect?"    CoimsEL. 
— "  No,  my  Lord ;  but  stiU  the 
nile  of  law  is  important  in  consi- 
dering   what    other    expressions, 
apparently  conveying  a  mere  life- 
rent, have  been  held  to  amount  to 
the  conveyance  of  a  fee."    Lord 
Chancellor. — "  This  case  seems 
to  have  been  decided  on  the  ground 
of  the  fee  being  a  fiduciary  fee. 
It  is  most  material  to  meet  the 
case  on  that  ground.     It  is  the 
one  on  which  Lord  Corehouse  de- 
cided.    Not  that  the  facts  were 
precisely  the  same  in  this  case  as 
in  the  case  which  he  cited ;  but 
he  extracted  the  principle  of  that 
case,  and  applied  that  principle  to 
the  facts  of  this  case.     It  came 
afterwards  before    the   Court  of 
Session,  and  was  there  decided  on 
the  same  principle  ;  and  therefore 
the  material  inquiry  is,  whether 
the  judgment  can  be  supported 
on  that  ground.    The  general  rule 
of  the  Scotch  law  on  this  subject 
seems  very  clear    and  distinct" 
Counsel. — "  We  shall  adopt  the 
suggestion  of  your  Lordships,  and, 
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reframing  from  saying  anything 
more  on  the  rule  of  law,  shall  only 
ftirther  inquire,  whether  this  is  a 
deed  so  expressed  aa  to  come  imder 
the  operation  of  the  case  of  Seton. 
The  soundness  of  that  decision  we 
do  not  dispute ;  but  it  was  a  case 
of  direct  trust.  The  present  deed, 
however,  is  neither  in  form  nor 
terms  a  trust-deed.  On  the  con- 
trary, it  possesses  all  the  qualities 
of  a  simple  disposition.  The  pro- 
perty being  cumtdo,  and  the  four 
brothers  constituted  joint  fiars, 
a  division  was  necessary :  accord- 
ingly, the  projyerty  is  conveyed  to 
the  four  brothers,  for  the  purpose 
of  being  divided  in  manner  under- 
written. But  to  divide  implies  to 
convey ;  and  the  instant  that  there 
is  a  division  and  conveyance,  the 
joint  labour  of  thp  four  brothers 
ceases.  Even,  therefore,  if  they 
divided  and  conveyed  qua  trus- 
tees, that  trust  expires  with  the 
act  of  division.  But  the  property 
being  divided,  what  are  the  in- 
terests of  the  parties  ?  The  deed 
says,  the  properties  are  to  be  held 
in  manner  underwritten  : — the 
shares  '  shall  be  held  by  the  said 
James  Taylor  in  liferent,'  not  that 
the  disponees  are  to  hold  for  James 
Taylor  in  liferent.  Now  if,  as  is 
clear,  the  testator  had  disponed 
directly  to  James  Taylor  in  life- 
rent, and  to  the  children  in  fee, 
the  fee  would  have  been  in  James ; 
why  should  any  other  conclusion 
follow,  where  the  testator  dispones 
to  four  disponees,  directing  them 
to  conv^  in  liferent,  &c.  ?  Even 
if  the  testator  intended  otherwise, 
his  intention  cannot  be  permitted 
to  disturb  a  fixed  rule  of  law. 


But  the  manner  in  which  he  uses 
the  word  '  descendants'  implies, 
that  he  considered  the  children 
took  as  heirs,  and  not  as  trust- 
disponees  to  the  four  brothers.*' 
Lord  Chancellor. — "  Are  there 
any  precise  words  necessary  by  the 
law  of  Scotland,  for  the  purpose 
of  creating  a  trust-deed  ?  Is  it 
not  sufficient,  if  you  collect  from 
the  whole  tenor  of  the  instrument, 
that  the  property  is  conveyed  in 
order  that  certain  things  may  be 
done  by  the  parties  who  are  gran- 
tees and  feoffees  ?  Does  not  that 
make  them  trustees  according  to 
the  law  of  Scotland  as  well  as  of 
England  ?  Does  not  this  deed, 
under  the  burdens,  provisions,  and 
declarations,  and  for  the  purpose 
of  being  divided  and  held  in  man- 
ner therein  and  herein  under- 
written, give,  grant,  assign  and 
dispone,  and  so  forth  ?"  Counsel. 
— "  Very  true ;  but  if  there  be  a 
trust  at  all,  it  expired  when  the 
division  among  the  brothers  took 
place.  Then  the  brothers  became 
fiars."  Lord  Chancellor. — "  I 
ask  this  for  information :  A  cer- 
tain number  of  shares  are  to  be 
held  by  Taylor  in  liferent,  what  is 
there  to  prevent  the  fee  being  still 
in  the  trustees  ?  Then,  at  the 
death  of  James  Taylor,  he,  hold- 
ing in  liferent,  something  further 
is  to  be  done:  at  his  death  the 
fee  of  the  property  is  to  be  divided 
among  the  children  lawfully  pro- 
created of  his  body.  Is  there  any- 
thing inconsistent  with  the  law  of 
Scotland,  (certainly  there  is  not 
with  the  law  of  England,)  in  the 
trustees  having  the  fee,  and  James 
Taylor  the  liferent.^'    Counsel. 
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— "  Nothing,  my  Lord,  if  the 
party  express  himself  in  an  apt 
and  legal  form/'  Lord  Chancel- 
lor— "  Then  the  fee  is  not  in 
pendente.  The  case  is  very  clear : 
— ^The  testator  says,  '  the  smriv- 
ors  of  my  said  disponees  shall  see 
the  share  devised  to  Mary  Taylor 
and  Ann  Taylor  equally  divided 
between  them;'  and  when  it  is 
said,  *  at  his  death  the  real  pro- 
perty shall  be  divided,'  that  im- 
ports that  it  is  to  be  divided  by 
the  trustees.  But  if  there  be  a 
trust  continuing  during  the  life  of 
James  Taylor,  how  can  the  fee  be 
said  to  be  in  pendente  T  Coun- 
sel.— "  If  that  be  your  Lordship's 
view  of  the  import  of  the  deed  in 
question,  it  will  be  difficult  to 
oppose  the  judgment."  Lord 
Chancellor. — "  I  have  been  of 
that  opinion  from  the  beginning. 
Mr.  Brougham  argued  the  case 
extremely  well  and  fully  in  all  its 
points  except  this;  he  passed  it 
over  very  gently.  I  was  glad  to 
hear  his  dissertation  on  the  law ; 
but  by  passing  over  this  point  so 
lightly,  he  confirmed  me  in  my 
opinion,  and  satisfied  me  that  he 
felt  as  I  felt.  Although  thLs  is 
not  a  formal  trust-deed,  I  consider 
it  to  be  one  substantially.  In  the 
case  of  the  creditors  of  Frog,  which 
has  been  referred  to,  a  legal  sub- 
tlety prevented  the  fee  vesting  in 
the  children  nascituri.  That  is 
avoided  here  by  the  appointment 
of  trustees.  I  consider  that  the 
tnist,  as  far  as  relates  to -the  fee, 
remiiins  in  the  trustees,  and  the 
liferent  in  the  particular  indivi- 
dual, James  Taylor.  Under  these 
circumstances,  it  is  quite  unneces- 


sary to  apply  the  general  rule; 
and  this  seems  to  have  been  the 
ground  upon  which  the  case  was 
decided  below.  That  is  my  opi- 
nion as  one  of  your  Lordships ;  and 
if  the  rest  of  your  Lordships  are 
of  that  opinion,  we  may  save  time 
and  go  no  further." 

5.  In  the  case  of  Scott  v,  Na- 
pier, February  14,  1826,  and 
affirmed  in  the  House  of  Lords 
May  14,  1827,  a  party  sold  his 
estate  to  his  son-in-law,  under 
biuden  of  the  price  payable  at 
certain  stipulated  periods ;  but 
with  regard  to  one  portion  of  the 
price,  it  was  declared  that  during 
the  seller's  life  no  interest  should 
be  payable,  and  that  the  principal 
sum  was  to  be  secured  to  the  son- 
in-law  and  liis  wife  in  manner 
following,  viz. : — "  The  interest  of 
the  said  sum  is  to  be  liferented  by 
the  said  William  Scott  and  Mrs. 
Magdalene  Scott,  his  spouse,  dur- 
ing their  lives,  and  during  the  Ufe 
of  the  survivor  of  them,  and  the 
said  princij)al  sum  of  £10,000  to 
be  the  property  of  and  clivisible 
amongst  the  issue  of  the  mar- 
riage, male  and  female,  as  their 
said  parents  may  jointly  direct  by 
anv  settlement  under  their  hands, 
and  in  default  of  such  direction, 
amongst  the  stiid  issue  as  the  sur- 
vivor may  direct  by  deed  or  will ; 
and  in  default  of  issue,  as  the  said 
Mrs.  Mfigdalene  Scott  may  direct 
under  her  own  will  or  settlement" 
A  comi)ctition  arose  Ijetween  the 
children  of  Mr.  Scott  and  Mr. 
Napier,  the  assignee  of  Mrs,  Scott>, 
when  the  Coiut  Found  "  That  the 
fee  belonged  to  the  eluldren.'' 
Lord  Balgrat  observed, — '*  The 
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£10,000  clearly  belongs  to  the 
children,  and  not  to  Mrs.  Scott. 
The  words  of  the  deed  are  very 
remarkable,  and  it  is  impossible 
to  peruse  them  without  being 
satisfied  that  it  was  the  intention 
of  Mr.  Glendonwyn  that  the 
£10,000  should  belong  to  the 
children,  and  not  to  their  parents. 
Indeed  he  expressly  limits  their 
right  to  the  interest ;  and  he  fur- 
ther states  that  this  interest  is  to 
be  Ufcrented  by  them,  which  is 
quite  exclusive  of  the  idea  of  vest- 
ing a  fee  in  them/'  Lords  Her- 
MAND  and  Craigie  concurred. 
Lord  Gillies  observed, — "  I  am 
of  a  different  opinion,  and  it  seems 
to  me  to  be  impossible,  in  consis- 
tency with  the  former  decisions, 
to  hold  that  the  fee  is  in  the 
children,  and  not  in  the  parents. 
The  deed  expressly  bears  that  the 
money  is  to  be  secured  to  Mr. 
and  Mrs.  Scott,  and  failing  issue, 
that  it  is  to  be  at  her  dkposiil. 
Some  stress  is  laid  on  the  word 
*  property ;'  but  it  has  been  re- 
peatedly held  that  a  conveyance 
to  parents  in  liferent,  and  children 
in  fee,  does  not  vest  the  fee  in  the 
children.  But  the  word  '  pro- 
pertjr'  is  not  stronger  than  ^  fee.' 
If  a  trust  had  been  created,  the 
case  would  have  been  different ; 
but  this  was  not  done,  and,  on  the 
contrary,  a  right  of  disposing  of 
the  £10,000  was,  in  a  certain 
event,  Ixjstowed  on  Mrs.  Scott." 
Lord  President  Hope  obscnx^d, 
— "  I  concur  with  the  majority  of 
the  Court,  and  I  am  not  disposed 
to  extend  the  subtleties  of  the 
feudal  law  to  cases  such  as  this. 
Indeed  I  have  always  thought  that 


it  was  contrary  to  principle  to 
apply  that  law  to  money  provi- 
sions. The  intention,  however,  is 
perfectly  clear  in  favour  of  the 
children ;  and  the  words  of  the 
deed  exclude  the  application  of 
the  feudal  principle  on  which 
Lord  Gillies  rests  his  opinion. 
There  is  no  conveyance  to  the 
parents  and  children  in  fee  and 
liferent ;  on  the  contrary,  the  in- 
terest alone  is  given  to  the  parents, 
while  the  subject  out  of  which 
that  interest  is  to  be  paid  is  con- 
veyed to  the  children."  The  as- 
signee of  Mrs.  Scott  having  ap- 
pealed to  the  House  of  Lords, 
"  It  was  Ordered  and  Adjudgetl 
that  the  interlocutors  complained 
of  be  affirmed." 

6.  In  the  case  of  Hutton's 
Trusteed  v,  Hutton,  February 
11,  1847,  a  truster  directed  his 
trustees  to  pay  four  shares  of  tlie 
residue  of  his  estate  to  Peter  Fer- 
guson, senior,  in  liferent,  for  Iiis 
liferent  use  allenarly ;  and  at  his 
death,  to  pay  one  share  and  a  half 
to  Elizabeth  Ferguson,  in  liferent, 
and  to  her  lawful  children  in  fee  ; 
another  share  and  a  half  to  Peter 
Ferguson,  junior,  in  liferent,  and 
to  his  children  in  fee  ;  and  the 
remaining  fourth  share  to  be  divid- 
ed into  two  equal  halves,  one  of 
the  said  halves  to  be  paid  to  Mary, 
and  the  other  to  Catherine  Fer- 
guson, and  to  their  several  chil- 
dren, in  case  of  their  death,  equal- 
ly, share  and  share  alike,  in  fee. 
The  trust-deed  declared  tliat  it 
was  the  intention  of  the  truster 
that  the  sums  made  payable  to 
Helen  Hutton,  Elizabeth,  Mary, 
and  Catherine  Ferguson,  shoidd 
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be  secured  for  their  own  proper 
use  and  behoof.    The  deed  farther 
declared,   "  In  all  events,  it  is 
hereby  declared  that  the  same  are 
alimentary,  and  shall  noways  be 
aflFected  by  their  debts  or  deeds,  or 
by  any  diligence  to  be  used  by 
their  respective  creditors ;  and  for 
the  same  reason,  the  jvs  mariti 
and  aU  right  of  administration 
competent  by  law  to  any  future 
husband  of  the  said  Janet  Fer- 
guson,  and  to  the  present  or  fu- 
ture husbands  of  the  said  Helen 
Button,  Elizabeth  Ferguson,  Mary 
Ferguson,  and  Catherine  Fergu- 
son, is  hereby  expressly  excluded : 
And  it  is  hereby  declared,  that 
the  subjects  and  eflFects  so  con- 
veyed, and  sums  so  made  payable 
to  them  respectively,  as  aforesaid, 
shall  not  be  affectable  by  the  debts 
or  deeds,  legal  or  voluntary,  of 
such  husbands,  nor  by  the  dili- 
gence of  their  creditors,  and  that 
the  acts  and  deeds  of  the  said 
Janet  Ferguson,  Helen  Hutton, 
Elizabeth  Ferguson,    Mary  Fer- 
guson,  and  Catherine  Ferguson, 
respectively,    shall    be    as    valid 
and  sufficient  thereanent,    as  if 
their  said  several  husbands  had 
given  consent  thereto."    On  the 
death  of  the  truster,  the  question 
was  raised.  Whether,  on  a  con- 
struction of   the  trust-deed,  the 
directions  to  the  trustees  to  pay 
the  shares  of  the  residue  therein 
mentioned  to  the  claimants,  Peter 
Ferguson,  junior,  and  Mary  and 
Catherine  Ferguson,  the  son  and 
daughters    of    Peter    Ferguson, 
senior,  and  to  their  children  in 
fee,  vested  in  them  a  right  of  fee, 
or  only  of  liferent,  in  these  shares  ? 


These  parties  were  without  chil- 
dren, and  unmarried.  The  Court 
Found,  "  That  the  interest  vested 
by  the  deed  libelled,  in  the  chil- 
dren of  Peter  Ferguson,  senior, 
was  a  right  of  fee." 

7.  Lord  Justice-Clerk  Hops 
observed, — "  I  am  of  opinion  that 
the  interest  which  emerged  at  the 
death  of  Peter  Ferguson,  senior, 
is  a  right  of  fee  in  tlie  claimants. 
There  is  no  provision  for  the  con- 
tinuance of   the  trust  after  the 
death  of  the  said  Peter  Ferguson. 
The  direction  is — ^at  his  death,  or, 
if  he  predeceases  the  longest  Uver 
of  the  spouses,  to  pay  at  once  over 
to  the  claimants  the  shares  in- 
tended for  them  respectively.    It 
is  a  proper  direction   to  pay  at 
that  event.    The  funds  are  then 
to  be  divided  and  paid  over.    The 
trustees  would  not  be  entitled  to 
continue  the  trust,  or  to  hold  the 
funds.    Neither  is  there  even  any 
direction  that  the  trustees  are  to 
invest  the  shares  in  such  a  way  as 
may  be  said  to  vest  only  a  liferent 
in  the  claimants.      On  the  con- 
trary, the  only  direction  is  to  pay 
over  the  funds.    Neither  does  any 
difficulty  arise  fix)m  the  use  of  the 
same  term  *  to  pay'  to  Peter  Fer- 
guson, senior,  for  in  his  case  it  is 
said  expressly,  for  his  liferent  use 
allenarly,  and  the  proper  mode  of 
executing  such  direction  is  to  give 
him  only  the  Ufe  interest  of  the 
funds.     When  a  liferent  was  in- 
tended, we    thus    see  *  that   the 
makers  of  the  deed  used  the  ap- 
propriate and  technical  terms  to 
constitute  a  liferent,  by  introduo- 
tion  of  the^  terms,  '  for  his  liferent 
use  allenarly.'     There  are  other 
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parts  of  the  deed  confinning  the 
same  conclusion — as,  for  instance, 
the  declaration  that  the  sums 
made  payable  to  the  claimants 
and  one  of  the  Buttons  (putting 
both  too  on  the  same  footing), 
shall  be  alimentary,  and  not  af- 
fected by  their  debts  or  the  debts 
of  their  husbands,  which  shews 
that  the  trust  was  then  held  to  be 
at  an  end.  As  to  the  interest  of 
the  claimants,  the  terms  employed, 
according  to  their  settled  and  iixed 
interpretation,  give  beyond  doubt 
a  fee  to  the  claimants.  Other  ex- 
pressions and  separate  provisions 
in  the  deed  might  have  controlled 
the  terms  so  employed.  But  there 
are  no  such  declarations  or  provi- 
sions, and  hence  I  must  give  to 
the  terms  employed  their  ordinary 
meaning.  The  cases  referred  to, 
are  all  cases  in  which  a  trust  was 
expressly  constituted  for  the  pur- 
pose of  maintaining  a  fee  for  the 
children,  and  the  direction  to  exe- 
cute the  trust  was  only  on  the 
death  of  the  liferenter.  It  is  very 
true  that  the  expressions  in  the 
deed,  as  to  the  shares  for  the  Hut- 
tons  and  for  the  Fergusons,  are 
different,  but  that  consideration  is 
not  of  itself  sufficient  We  often 
see  the  phraseology  varied  without 
any  reason,  and  where  the  legal 
result  must  be  the  same/' 

8.  LoBD  MoNCREiFF  obscrvcd, — 
"  I  am  of  opinion,  that  in  this 
case  the  provision  of  the  trust- 
deed  for  the  disposal  of  that  por- 
tion of  the  residue  of  the  estate 
appointed  by  the  post-nuptial 
contract  and  mutual  settlement  to 
be  paid  to  the  relations  of  the 
mfey   Janet    FeigujBon,    on   the 


failure  of  Peter  Ferguson,  her 
father,  is  so  conceived  as  to  carry, 
in  legal  construction,  a  right  of 
fee  to  the  four  persons  named, 
viz.,  Elizabeth  Ferguson,  Peter 
Ferguson,  Mary  Ferguson,  and 
Catherine  Ferguson,  according  to 
the  proportion  specified  in  the 
deed.  The  appointment  is,  that 
the  trustees  shall  pay,  in  the  first 
instance,  the  four  shares  which 
are  here  in  question,  '  to  Peter 
Ferguson,  father  of  the  said  Janet 
Ferguson,  in  Hferent,  for  his  life- 
rent use  allenarly.'  Under  these 
words  there  wa^  no  fee  vested  in 
that  Peter  Ferguson ;  and  the 
remainder  of  the  clause  must  be 
taken  as*  disposing  of  the  fee  of 
those  four  shares,  by  appointing 
that  at  his  death  the  trustees  shall 
pay  one  share  and  a  half  '  to 
Elizabeth  Ferguson,  sister-german 
of  the  said  Janet  Ferguson  in 
liferent,  and  to  her  lawful  children, 
equally  and  share  and  share  alike, 
in  fee.'  And  so  in  the  same  terms, 
one  share  and  a  half  to  Peter 
Ferguson,  &c.,  and  the  remaining 
fourth  share  to  be  divided  into 
two  equal  halves,  and  one  of  said 
halves  to  be  paid  to  Mary  Fer- 
guson, and  the  other  to  Catherine 
Ferguson,  in  precisely  the  same 
terms,  that  is,  '  in  liferent,  and  to 
their  several  children  in  case  of 
their  death,  equally  and  share  and 
share  alike,  in  fee.'  These  fom: 
persons  are  nominatim  donees  ac- 
cording to  the  terms  of  the  ap- 
pointment ;  and  there  is  no  farther 
destination  or  appointment  after 
theirchildren,  to  render  the  further 
subsistence  of  the  trust  necessary, 
after  the  death  of  Peter  Ferguson 


704 


FEE  AND  LIFERENT. 


the  elder.     The  only  other  provi- 
sion which  appears  to  be  material, 
is  that  which   excludes  the  jus 
mariti    in  regard   to  Elizabeth, 
Mary,  and  Catherine  Fergusons, 
'  and  declares  ^  that  the  acts  and 
deeds  of  the  said  Elizabeth  Fer- 
guson, Mary  Ferguson,  and  Ca- 
therine Ferguson,  shall  be  as  valid 
and  sufficient  thereanent,    as   if 
their  said  several  husbands  had 
given  their   consent  thereto ;'   a 
provision  which  tends  strongly  to 
fortify,  with  reference  to  the  in- 
tention of  the  testators,  the  legal 
construction   otherwise  deducible 
from   the  words    of  destination. 
Having  a   very  clear  opinion  on 
the  present  case  as   it  stands,  I 
do  not  think  that  it  would  be  use- 
fiil  to  go  into  the  details  of  the 
arguments    derived     from    other 
cases.  The  general  principle  being, 
that  w^e  must  look  to  the  inten- 
tion of  the  maker  of  the  deed,  in 
so  far  as  it  may  be  expressed  or 
distinctly  indicated  by  the  terms 
employed  in  all   the   clauses,  it 
necessarily  must  be,  that  the  re- 
sult may  be  different  in  different 
cases,  from  the  necessity  of  con- 
struction of  various  forms  of  ex- 
pression.     But    I    have    always 
understood  it  to  be  a  clear  rule 
generally,    that,    if   there    be    a 
destination  to  a  lather  or  mother 
in  liferent,   and   to    his    or    her 
children  nascituris  in  fee,  the  fee 
is  by  construction  of  law  vested  in 
the  father  and  mother,  and  the 
right  of  the  children,  when  they 
come  to  exist,  is  merely  a  sj^cs 
succes&ionis  ;  miless  there  be  other 
clauses  in  the  deed,  expressing,  or 
by  necessary  implication  establish- 


ing, that  the  intention  was  differ- 
ent.   See  Lord  Ivory's  Note,  Ersk. 
iii.  8,  36.     And  I  am  not  of  opi- 
nion that  the  existence  of  a  trust, 
however  material  in  other  circum- 
stances, makes  any  material  dif- 
ference on  such  a  simple  case.    It 
is  unnecessary  to  go  into  the  par- 
ticular cases  in  which  it  has  been 
held    that  this  general    rule  of 
construction    is    necessarily   con- 
trolled and  overruled,  eitiier  by 
the  use  of   other  terms    in  the 
appointment  itself,  such  as  *  for 
liferent  use  allenarlv/  added  to  tlie 
provision  for  the  father  in  liferent, 
or  an  existing  child  being  named 
in  the  appointment  of  the  fee,  as 
in  the  case  of  Mackintosh,  Jan. 
28,  1812,  or  by  other  clauses  in 
the  deed.   For  in  the  present  case, 
though   there   are   other   clauses 
which  tend  to  confirm  the  legal 
construction  of  the  terms  them- 
selves, there  is  nothing  either  in 
the  form  of  the  pro\Tsion  itself,  in 
the  natiu^  of  the  trust,  or  in  any 
other  claase,  having  the  least  ten- 
dency to  shew  that  there  was  any 
intention  adverse  to  that  construc- 
tion.    On  the  contrarv,  I  think  it 
very  clear  that  the  intention  in 
this  case  was,  that  the  fee  should 
be  vested    in  the    four    persons 
named.  I  think  that  it  was  vested 
from  the  death  of  the  longest  liver 
of  James  Hutton  and  Janet  Fer- 
guson.    But  it  is  enough,  that,  at 
the  death  of  Peter  Ferguson,  sen., 
it  became  fullv  vested,  unburden- 
ed  with  his  liferent." 

9.  In  the  case  of  Campbell  r. 
Campbell,  May  30,  1843,  Charles 
Campbell  conveyed  his  estate  to 
trustees  by  trust-disposition  and 
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settlement,  with  the  following 
directions : — *'  Fourthly^  As  it  is 
my  wish  and  desire  that  my  estate 
of  Leckuary  remain  in  my  family, 
I  direct  my  said  trustees,  and 
survivor  of  them,  in  the  event  of 
my  having  a  son  procreated  of  my 
present  marriage  who  shall  attain 
to  the  age  of  twenty-five  years 
complete,  and  be  in  every  respect 
capable  of  managing  his  own 
afibirs,  to  dispone,  convey,  and 
make  over  to  him,  at  his  attaining 
said  age,  the  foresaid  estate  of 
Leckuary,  burdened,  and  quali- 
fied, however,  in  such  a  manner 
as  it  shall  not  be  in  the  power  of 
my  son  to  sell  or  dispose  of  the 
said  estate  during  his  life,  but  he 
shall  only  be  entitled  to  the  life- 
rent thereof;  and  failing  of  him 
by  decease,  without  leaving  law- 
ful issue  of  his  body,  that  then 
the  said  estate  shall  return  to  my 
eldest  daughter,  if  in  life,  and 
failing  thereof  to  her  children ; 
whom  failing,  to  mysecond  daugh- 
ter, and  her  heirs ; — and  as  the 
said  estate  is  burdened  with  the 
payment  of  £50  sterling  yearly  to 
Mrs.  Young,  my  aunt,  I  appoint 
the  surplus  rents  to  be  applied  for 
the  behoof  of  my  whole  family,  un- 
til the  succession  of  my  said  estate 
opens  up  to  my  son  or  daughter, 
as  before  and  after  mentioned. 
Fifthly y  In  the  event  of  my  hav- 
ing no  son  procreated  of  my  pre- 
sent marriage,  I  direct  and  appoint 
the  said  estate  of  Leckuary  to  be 
made  over  in  the  foresaid  manner, 
and  under  the  foresaid  burdens 
and  qualifications,  to  my  eldest 
daughter,  npon  her  attaining  the 
age  of  twenty-five  years,  or  being 
VOL.  in. 


lawfully  married,  whichever  of 
these  events  shall  first  happen ; 
and  failing  her  by  decease,  and 
without  leaving  lawful  issue  of 
her  body,  then  I  direct  the  same 
to  be  made  over  to  her  immediate 
younger  sister,  under  the  said 
burdens  and  qualifications;  and 
faiUng  her  also  by  decease,  with- 
out leaving  heirs  of  her  body,  then 
to  my  youngest  daughter,  and  the 
heirs  of  her  body." 

10.  Mr.  Campbell  died,  leaving 
four  daughters,  but  no  son,  and 
in  1842  his  widow,  the  only  sur- 
viving trustee,  by  a  disposition, 
proceeding  on  the  narrative  of  the 
trust-deed  and  full  recital  of  the 
fourth  and  fifth  purposes,  con- 
veyed the  estate  of  Leckuary  to 
the  eldest  daughter,  Mrs.  Isabella 
Campbell,  spouse  of  Major  Neil 
Campbell,  under  the  declaration 
that  it  was  "  burdened  and  quali- 
fied in  terms  of  the  before  recited 
trust-disposition  and  deed  of  set- 
tlement." Mrs.  Campbell  then, 
with  consent  of  her  husband, 
brought  an  action,  concluding  to 
have  it  declared  that  she  was  ab- 
solute proprietor  of  the  estate  of 
Leckuary,  and  as  such  was  en- 
titled to  sell  it  and  apply  the 
price  to  her  own  purposes.  In  this 
action  she  called  her  own  children 
and  her  sister,  and  their  children, 
as  defenders,  along  with  her 
mother,  her  father's  only  surviv- 
ing trustee.  In  support  of  this  ac- 
tion she  PLEADED, — That  there  was 
no  proper  substitution  of  any  one 
to  her,  but  a  mere  direction  to  the 
trustees  to  convey  the  estate  to 
others,  in  the  event  of  her  pre- 
deceasing without  issue  the  term 
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appointed  for  their  conveying  it 
to  her.  In  conveying  to  her, 
therefore,  the  trustees  could  not, 
in  accordance  with  the  directions 
of  the  truster,  execute  any  deed 
which  could  have  the  effect  of 
limiting  her  absolute  right  of  fee. 
If  they  executed  an  entaU,  the 
pursuer  would  be  the  last  as  well 
as  the  first  heir  of  entaU,  and 
therefore  unfettered.  The  defen- 
ders PLEADED, — ^That  the  intention 
of  the  truster  being  obviously  to 
keep  the  estate  in  the  family,  and  to 
give  the  pursuer  a  mere  liferent, 
the  trustees  were  bound  to  cany- 
it  into  effect.  Lord  Wood,  Or- 
dinary, repelled  the  defences,  and 
decerned  in  terms  of  the  libel. 

11.  The  defenders  having  re- 
claimed, the  Court  pronounced 
the  following  interlocutor : — ^^  In 
respect  by  the  conception,  and 
according  to  the  true  meaning  of 
the  purposes  and  directions  of  the 
tnist-deed,  the  pursuer  has  a  life- 
rent only  in  the  estates  in  ques- 
tion: Alter  the  interlocutor  of 
the  Lord  Ordinary,  and  assoilzie 
the  defenders  from  all  the  conclu- 
sions of  the  libeL"  Lord  Mac- 
kenzie observed, — "  The  first 
principle  is  this,  that  as  there  is 
here  a  trust,  we  must  give  a  fair 
interpretation  to  the  will  of  the 
truster.  We  are  not  to  apply  to 
this  deed  that  sort  of  malignant 
interpretation  that  is  applied  to 
entails.  The  trustees  are  not  en- 
titled to  interpret  strictly,  if  by  so 
doing  they  defeat  the  manifest  in- 
tention of  the  truster.  If,  then,  the 
trustees  are  entitled  to  look  for  the 
true  will  of  the  truster,  they  are 
bound  to  give  effect  to  it    Now, 


what  was  his  intention  ?    In  the 
first  place,  it  is  clear  that  he  meant 
the  estate  should  remain  in  his 
family.   He  then  goes  on  to  make 
provision,  that,  if  he  shall  have  a 
son — (his  Lordship  read  the  fourth 
purpose  of  the  trust)     He  here 
states  the  burdens  and  qualifica- 
tions that  shall  be  on  a  son  if  he 
have  one.    The  grant  to  him  is  of 
nothing  but  a  liferent   The  words 
are  clear.    It  is  said  that  the  fee 
is  not  given  to  any  one ;  but^  with 
a  fair  interpretation,  there  can  be 
no  doubt  that  the  fee  was  to  go 
to  the  children  of  the  son.    The 
deed  provides,  '  that  failing  him 
by  decease  without  leaving  lawful 
issue  of  his  body,  that  then  the 
estate  shall  return  to  my  eldest 
daughter,'  &c.     '  Betum  to'  is  an 
odd  expression.     What  I  think  is 
meant  is,  that  the  bringing  in  of 
the  son,  if  he  should  happen  to 
have  one,  was  a  postponing  of  the 
daughters ;  but  if  he  should  die 
without  issue,  then  they  were  to 
stand  as  they  did  before.     It  was 
plainly  meant,  however,  that  if 
there  had  been  a  son,  he  was  to 
have  the  liferent ;  and  that,  fail- 
ing his  issue,  the  estate  was  to  go 
to  sisters.     It  is  plain  by  implica- 
tion, that  the  fee  was  to  go  to  his 
children  if  he  had  any.    Tho^ 
fore,  if  there  had  been  a  son  who 
had  children,  and    he  had  de- 
manded a  conveyance  in  fee  sim- 
ple, his  children  would  have  been 
entitled  to  object      Having  got 
this  length,  we  come  to  the  actual 
question,  which  falls  under  the 
fifth  purpose.     Now,  this  is  just  a 
repetition  of  the  fourth,  applicable 
to  the  event  that  has  happened. 


PEE  AND  LIFERENT. 


707 


It  is  a  sabstitation  of  the  eldest 
daughter  to  the  son,  under  the 
same  burdens  and  qualifications, 
which  are,  that  she  should  be  the 
liferenter  only,  and  that  the  estate 
should  nevertheless  vest  in  her,  so 
that  her  sister,  who  is  substituted 
to  her,  should  not  succeed,  in  the 
event  of  her  having  issue  of  her 
own  body,  implying  that  her  chil- 
dren should  be  fiars.  We  must 
give  the  same  interpretation  to 
this  that  we  would  have  done  to 
the  fourth  purpose.  I  do  not 
think  it  necessary  to  consider  the 
later  rights  of  the  other  daugh- 
ters.'' 

12.  Lord  Fullerton  observed, 
— "  I  am  of  the  same  opinion. 
This  question  has  arisen  under  the 
fifth  clause  alone,  but  that  clause 
imports  into  it  aU  the  burdens 
and  qualifications  imposed  on  the 
son  in  the  fourth.  Now,  what  are 
these  burdens  and  qualifications  ? 
(His  Lordship  read  those  imposed 
upon  the  son  in  the  fourth  clause, 
observing  that  they  limited  his 
right  to  a  liferent.)  Here  then  is 
a  trust,  directing  that  in  a  parti- 
cular event  the  estate  shall  be 
made  over  to  the  truster's  eldest 
daughter,  but  that  she  shall  only 
have  a  liferent.  There  might  be 
a  difficulty,  if  the  direction  to  the 
trustees  were  to  be  considered  as 
one  to  execute  a  kind  of  entail ; 
but  I  do  not  think  that  difficulty 
arises  here.    Where  the  fee  may 


be,  and  how  it  may  be  dealt  with 
afterwards,  may  be  a  difficult  ques- 
tion.    I  think  the  trustees  should 
only  give  the  pursuer  the  liferent, 
reserving  the  fee  till  it  shall  be 
seen  whether  she  has  children." 
Lord  President  Boyle. — "  This 
is  a  question  of  intention.     We 
are  not  fettered  by  the  strict  rules 
applicable  to  deeds  of  entail.    We 
are  to  make  out  the  purpose  of 
the  truster.     Now,  looking  to  the 
deed,  I  have  not  been  able  to  see 
that,  in  the  fourth  clause,  any- 
thing more  was  meant  to  be  con- 
veyed to  the  son,  who  was  the 
most  favoured  i)ariy,  than  a  life- 
rent.    The  words  are  plain — '  he 
shall  only  be  entitled  to  the  life- 
rent thereof.'    The  word  '  only*  is 
as  eifectual  as  '  allenarly.'     This 
is  the  first  thing  to  be   settled, 
though  the  case  arises  under  the 
fifth  clause ;  for  how  is  that  clause 
worded  ? — (His  Lordship  read  the 
clause.)     Now,  I  cannot  extract 
from  this,  that  anything  more  was 
meant  to  be  given  to  the  daughter 
than  to  the  son,  viz.,  a  liferent. 
We  cannot  anticipate  any  ques- 
tions with  regard  to  the  fee,  for 
no  such  questions  are  raised  before 
us  ;  but  in  the  question,  whether 
the  trustees  are  to  make  over  the 
estate  to  the  pursuer  in  fee,   I 
think  we  must  alter  the  interlo- 
cutor of  the  Lord  Ordinary,  and 
ordain  them  to  convey  in  liferent 
only." 
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A  Conveyance  by  a  Parent  to  himself  in  liferent,  and  to  his  chUd 

nominatim  in  fee,  imports  a  fee  in  ihe  child, 

MCINTOSH  V,  MCINTOSH. 

Jan.  28, 1812.  GILBERT  M'Intosh  having  purchased  a  house,  took  the  con- 
NARHATim  veyance  of  it  to  himself  and  his  wife,  and  the  longest  liver  of 
them,  in  liferent,  and  Janet  M'Intosh,  their  daughter,  her  heirs 
and  disponees,  in  fee.  Infeftment  more  burgi  was  taken  upon 
the  disposition,  in  terms  of  the  precept — the  Bailie  delivering 
to  the  parents  "  liferent  state  and  sasine,"  and  to  the  daughter 
"  heritable  state  and  sasine.*' 

The  wife  having  died,  the  husband  married  a  second  time, 
and  afterwards  sold  the  subject.  The  daughter  thereupon 
raised  a  suspension  and  interdict  to  interinipt  the  sale,  and 
afterwards  insisted  in  a  reduction  and  declarator  against  her 
father  and  the  purchaser. 

ARouMEKTroB      Plbaded  for  THE  PcjRSUER. — Where  a  person  conveys  an 

estate  to  himself  in  liferent,  and  to  his  son  nomincUim  in  fee,  or 
takes  the  conveyance  of  any  subject  in  these  terms,  and  reserves 
no  power  of  altering  or  revoking  the  deed,  or  of  burdening  the 
estate,  he  as  clearly  expresses  his  intention  of  vesting  the  estate 
in  favour  of  his  son  as  any  deed  or  words  can  do.  If  he  keep 
the  deed  in  his  own  custody,  it  will  be  in  his  power  to  alter  it 
But  if  he  deliver  it  to  another  person,  or  what  is  still  more 
decisive,  has  an  infeftment  taken  in  favour  of  the  fiar,  and  has 
that  infeftment  put  upon  record,  he  then  makes  the  right  of  the 
fiar  a  public  right,  which  must  form  a  part  of  the  progress  in 
any  titles  which  may  afterwards  be  made  up. 

Argument  poR       PLEADED  FOR  THE  DEFENDER. — Presumed  will  or  intention  is 

Defender.  i       r         i      •  /•     h      i  i  i  i-    -i  • 

the  foundation  of  all  the  rules  that  are  apphed  in  construing 
deeds  granted  by  parents  to  children.  No  man  is  presumed  to 
intend  to  divest  himself  of  his  property  by  a  deed  that  is  purely 
gratuitous,  in  favour  of  his  children.  Where  a  deed  by  * 
parent  in  favour  of  his  children  is  not  executed  intuitu  matri- 
movii,  so  as  to  give  it  an  onerous  character,  it  ought  to  be  heU 
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as  a  settlement  mortis  causa  among  the  children,  and  the  M'Intosh 
father  ought  not  to  be  presumed  to  denude  of  the  right  during  mi-ntosu. 
his  own  life.  1^ 

Lord  Robertson,  Ordinary,  pronounced  the  following  inter-  Dec.  ib,  isio. 
locutor : — "  In  respect  the  subjects  were  purchased  with  the 
money  of  the  defender,  Gilbert  M'Intosh,  and  that  the  disposi- 
tion which  he  took  in  favour  of  himself  and  his  wife  in  liferent, 
and  of  his  daughter,  the  present  pursuer,  her  heirs  and  dis- 
ponees  in  fee,  was  entirely  gratuitous  as  to  her,  and  that  there 
is  no  reason  to  presume  that  it  was  the  intention  of  the  father 
to  divest  himself  during  his  own  life,  finds  that  he  must  still  be 
held  as  the  fiar  ;  and,  therefore,  in  the  suspension  and  interdict, 
repels  the  reasons  of  suspension,  and  recalls  the  interdict ;  and 
in  the  reduction,  sustains  the  defences,  assoilzies  the  defenders, 
and  decerns." 

The  pursuer  having  reclaimed,  the  Court  "  Altered  the  inter-  Judomkxt. 
locutor  of  the  Lord  Ordinary,  and  reduced  the  sale."  *  ' 

The  defender  having  now  reclaimed,  and  pleaded  that  the  Jan.  28,  I812. 
fee  was  constructively  in  the  father,  the  Court  "  Adhered." 

Lord  Mbadowbank  observed, — "  It  does  not  appear  to  me  Opwions. 
that  there  is  any  doubt  in  this  case.  All  the  former  cases  of 
liferent  and  fee,  &c.,  were  argued  by  both  sides,  on  the  supposi- 
tion that  the  nominatim  disponee  takes  the  fee.  Was  there 
ever  a  doubt  that  the  fee  goes  where  it  is  desired  to  go,  where 
the  granter  expressly  gives  it,  and  the  grantee  is  capable  of 
holding  it  1  In  the  case  of  Newlands,  which  was  just  a  disposi- 
tion to  a  person  in  liferent  for  his  liferent  use  allenarly,  and  to 
children  nascitnris  in  fee,  where  lay  the  difficulty  ?  The  grantee 
of  the  liferent  had  no  fee  according  to  the  will  of  the  donor. 
Now,  where  in  that  case  was  the  fee  ?  Was  it  in  hcereditate 
jacente  ?  That  would  have  been  the  old  notion.  The  answer, 
however,  was  *  No ;'  the  disposition  gives  all  away  from  the 
disponer  to  a  set  of  heirs.  But  there  was  no  substantial  fee 
conferred  on  any  person  existing.  The  liferent  there  is  the 
only  substantial  interest  conferred  on  any  person  in  existence. 
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M'lNT  su     There  is  indeed  a  fee  granted  away  to  a  donee  in  spe ;  and  as 

m*Iktosh.     the  only  grantee  in  existence  is  the  liferenter,  he  is  held  to  be 

TsHiT      also  constructive  fiar  in  trust  for  the  grantee  in  spe.    It  was  the 

want  of  a  grantee  in  existence,  and  capable  of  taking  the  fee, 

which  palpably  created  the  whole  doubt,  and  made  way  for  a 

constructive  fee. 

"  The  case  of  Gerran  v.  Alexander  was  much  discussed  in  the 
case  of  Newlands  ;  and  the  account  given  in  the  report  of  the 
former  case  of  the  Lord  Justice-Clerk  Braxfield's  opinion,  as  if 
a  fee  might  be  in  pendente,  possibly  led  him  to  hold  up  the 
doctrine  of  the  law  the  more  explicitly,  in  order  to  cure  the 
misconception  of  the  reporter.  I  had  occasion  to  write  in  the 
case  of  Newlands ;  and  I  found  it  difficult  to  shew  how  the  fee 
was  disposed  of  in  the  interim ;  and,  therefore,  I  endeavoured 
to  shew  that  a  fee  might  be  in  pendente,  and  quoted  the  case  of 
Rosehaugh,  where  the  fiar  was  not  born  at  the  death  of  the 
disponer,  and  the  Court  had  allowed  the  next  heir  to  serve. 
Where,  in  the  interim,  was  the  fee  there  ?  When  the  true  fiar 
was  bom,  he  compelled  the  interim  fiar  to  denude.  I  remember 
a  great  deal  of  argument  was  used  as  to  where  was  the  fee. 
The  law  finds  it  so  impossible  to  do  without  a  fiar,  that  it  must 
have  an  interim  fiar.     There  must  be  a  fee  somewhere. 

"  In  short,  all  the  cases  were  obviated  by  my  Lord  Justice- 
Clerk.    He  thought  it  necessary  to  state  the  matter  fully ;  and 
as  I  took  notes  of  his  speech,  I  will  read  it  in  his  own  words : 
— *  Clear  a  fee  cannot  be  in  pendente  in  the  idea  of  the  law.  It 
may  be  in  the  hcereditas  jacens,  i.e.,  have  remained  with  the 
donor,  where  it  is  sufficiently  safe,  as  it  cannot  be  lost  by  the 
negative  prescription,  and  may  be  taken  up  by  the  destined 
fiar,  or  his  representatives,  at  the  distance  of  centuries.     The 
law  admits  of  this  sort  of  pendency  of  the  fee,  while  remaining 
in  hcereditate  jacente ;  and  there  the  superior  has  his  feudal  re- 
medies.   In  all  other  oases,  the  fee  cannot  be  in  pendente ;  and  as 
to  the  principle,  there  is  no  diflFerence  between  fees  of  land  and 
fees  of  money.   Grants  under  suspensive  or  defeasible  conditions 
suggest  no  difficulty  in  ascribing  the  fee.    Taking  then  the  rule 
that  a  fee  cannot  be  in  pendente,  as  universally  applicable  to 
cases  like  the  present,  and  that  the  maxim,  uti  quieque  leffossetj 
&c.,  itajus  estOj  is  the  general  rule  of  law,  I  think  the  Court 
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have  put  a  natural  construction  on  the  grants  that  have  been  m»Lnto8h 
the  subject  of  the  decisions.  We  must  construe  the  deed  on  M'Intosh. 
these  principles  :  Firaty  The  donor  has  given  away  the  whole  liiiT 
from  himself.  Secondly^  Must  presume  he  knows  fee  cannot 
go  to  a  person  not  existing.  Then  he  must  mean  to  give  the 
fee  to  an  existing  person.  Now,  what  does  he  mean  here  ? 
Apparently  gives  it  to  people  not  capable  of  taking.  (The  gift, 
you  observe,  is  to  parent  in  liferent,  and  to  children  unborn  in 
fee.)  He  means  to  give  at  the  time  no  substantial  right 
beyond  liferent.  But,  presuming  that  he  understands  the  law, 
he  must  then  mean  to  give  a  nominal  fee  for  behoof  of  the 
children.  Now,  is  it  not  lawful  for  him  to  create  merely  a  sub- 
stantial liferent  1  Trustee  cannot  create  debt  on  the  trust-estate. 
But  suppose  a  man  to  dispone  to  his  son  for  liferent  use  allen- 
arly,  and  to  provide  that  no  fee  is  to  be  vested  in  him  fiduciarily, 
or  otherwise,  what  is  the  consequence  ?  The  only  consequence 
is,  that  the  fee  must  remain  with  the  disponer.  The  will  of 
the  grantor  is  the  rule ;  and  you  are  not,  from  any  idea  of 
necessitas  leffw,  to  construe  the  grant  contrary  to  his  will.  No 
question  in  the  case  of  Baltilly,  whether  the  creditor  in  the 
heritable  bond  would  not  have  been  a  good  personal  creditor.^ 

**  In  the  course  of  the  deliberation,  his  Lordship  was  twitted 
with  the  idea  that  fiduciary  fees  implied  a  substantial  fee 
somewhere,  which  of  course  could  not  be  in  pendente,  and 
might  be  affected  by  the  fiar  ;  and  he  spoke  in  a  kind  of  reply, 
which  was  not  very  common  with  him. 

"  *  Fiduciary  fee  said  to  imply  a  substantial  fee  somewhere. 
But  I  take  that  to  be  inaccurate.  Many  estates  in  England, 
and  some  in  this  country,  are  held  in  trust  for  the  heirs  of 
man*iages.  If  the  substantial  fee  must  be  in  the  trustees  till 
the  birth  or  succession  of  those  heirs,  it  will  follow  that  the 
trustees  might  spend  the  estate.  The  fact  is,  the  only  existing 
fee  stands  in  the  nominal  fiar.  But  there  is  a  jus  credUi  quali- 
fying the  right  on  the  face  of  it,  and  that  may  be  in  pendente. 
Said  fai'ther,  there  must  be  formalities  of  Act  1685  to  restrain ; 
agree,  if  a  fee  for  man's  own  behoof.  But  here  there  is  nothing 
given  to  the  fiar.  The  jus  crediti  is  established  in  the  child  ; 
that  absorbs  the  beneficial  interest.  CaniK)t  help  saying,  before 
I  conclude,  what  Lord  Eskgrove  has  already  said,  that  ever 
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M'Intosb 
M*Iktosh. 


1812. 


since  I  knew  anything  about  law,  liferent  only  is  understood 
to  be  granted  ;  and  I  hold  it  most  dangerous  to  stretch  princi- 
ples to  cut  down  established  rights.  A  thousand  estates  in 
Scotland  held  on  this  destination/ 

"  That  was  the  opinion  of  this  very  learned  Judge  on  these 
different  doubts. 

"  Now,  my  Lords,  if  all  these  difficulties  arose  from  the  want 
of  a  nominatim  fiar,  then  your  Lordships  have  no  difficulty  in 
your  way  here.  If,  indeed,  the  defender  had  kept  this  disposi- 
tion in  his  own  hands,  and  given  it  back  to  the  seller,  or 
destroyed  it,  and  taken  a  new  one  in  another  form,  we  would 
have  held  differently;  for  we  should  have  held  in  that  case 
that  it  was  only  an  intended  fee.  But  when  a  man  expedes  an 
infeftment,  he  has  no  more  right  over  the  grant." 


Where  a  Parent  conveys  to  himself  in  liferent,  and  to  his  child 
nominatim  in  fee,  or  takes  a  conveyance  from  another  in  these 
terms,  but  reserves  to  himself  power  to  alienate  and  burden,  the 
substantial  fee  is  in  the  father^  and  that  in  the  child  is  nominal 
merely ;  but  if  the  reserved  power  to  alienate  is  not  exercised,  the 
child  takes  as  disponee,  and  does  not  require  to  be  served  heir  to  his 
father. 


I.— CUMING  V.  HIS  MAJESTY'S  ADVOCATE. 

Narbative.  Ik  1692  Adam  Hay  obtained  a  charter  to  himself  in  liferent, 
Feb.  10, 1766.  and  to  his  son  Andrew  in  fee,  but  reserving  to  himself  a  power 
of  contracting  debt,  and  of  disposing  of  the  lands,  and  infeft- 
ment followed  upon  the  charter.  Andrew,  the  son,  predeceased 
his  father,  and  in  1726  the  father  conveyed  the  lands  to  his 
grandson,  Adam  Hay.  After  the  death  of  his  grandfather, 
Adam  engaged  in  the  rebellion  of  1745,  and  the  lands  were 
forfeited  to  the  Crown.  Christian  Cuming,  the  widow  of 
Andrew,  claimed  her  terce. 

aboumkktftr      Pleaded  for  the  Claimant. — Andrew  died  infeft  in  the 
lands  under  the  charter  of  1692.    By  the  deed  of  1726,  the 
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grandfather  merely  meant  to  save  his  grandson  the  expense  of  a      Cumimo 
service  to  Andrew,  the  original  fiar,  and  not  to  recall  the  fee  his  MajksttV 
which  had  vested  in  him  under  the  charter  of  1692.  Advocatk. 

1766. 

Pleaded  for  the  Crown. — In  virtue  of  the  reserved  faculty  argument  roE 
contained  in  the  charter  of  1692,  the  substantial  fee  was  in  the  ^^^• 
grandfather,  and  that  in  his  son  Andrew  was  merely  nominal. 
The  claimant,  therefore,  Andrew's  widow,  has  no  right  to  terce. 

The  Court  dismissed  the  claim.  fSTi^tw. 


II.— BAILLIE  V.  CLARK. 

James  Clark  having  purchased  certain  subjects,  took  the  Feb.28,i809. 
conveyance  to  himself  in  liferent,  during  all  the  days  of  his  life,  Nabrawvi. 
and  to  his  son,  George  Clark,  his  heirs  and  assignees  whomso- 
ever, in  fee.  The  deed,  however,  contained  a  reservation  in 
favour  of  the  father,  to  burden  and  aflFect  the  lands,  and  to  sell 
and  dispose  of  them  at  pleasure,  without  the  consent  of  his  son. 
On  this  disposition  infeftment  was  takep  in  favour  of  the  father 
and  son,  in  tlie  respective  interests  of  liferent  and  fee. 

The  father  never  availed  himself  of  his  reserved  power.  On 
his  death,  the  widow  of  a  younger  son,  in  virtue  of  a  convey- 
ance in  her  favour,  claimed  from  the  elder  brother  one-half  of 
the  whole  property  left  by  his  father,  on  the  ground  that  he 
had  taken  his  share  of  the  executry,  and  was  therefore  bound 
to  collate  the  heritage  with  his  younger  brother.  The  defender 
denied  that  he  was  bound  to  collate  the  lands  in  which  he  had 
been  infeft,  in  favour  of  his  father  in  liferent,  and  himself  in 
fee. 

Pleaded  for  the  Defender. — The  defender  did  not  take  ARauMwrr  for 
the  subjects  in  question  by  succession  to  his  father  as  heir,  but 
by  sale  and  disposition  from  the  vendor.  It  is  true  that  the 
right  of  fee,  conveyed  to  him  by  this  disposition,  was  liable  to 
a  liferent  and  reserved  faculty  in  his  father,  but  still  it  was  a 
fee  vested  in  him  instanter ;  and  when  these  burdens  ceased,  it 
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BAtLLu  became  an  absolute  fee  as  if  they  never  had  existed.  The 
Clabk.  defender  can  no  more  be  said  to  have  succeeded  to  his  &tber 
i^.~  ^  h^i^9  ^^^^  ^6  could  have  been  said  to  have  succeeded  as  heir 
to  any  body  else  in  whose  favour  a  liferent  of  this  nature  had 
been  reserved.  He  never  could  be  heir  in  the  fee  to  a  person 
in  whom  it  never  was  vested.  This  case  is  quite  different  fi^m 
that  of  an  heir  dlioqui  sticcessurtis  taking  the  estate  by  a  par- 
ticular destination,  or  even  by  a  disposition  from  bis  immediate 
ancestor.  For  here  the  defender  did  not  succeed  as  heir  of 
provision,  nor  indeed  succeed  in  any  way  to  the  right  that  was 
in  his  father. 

aboumbkt  fob      Pleaded  for  the  Pursuer. — It  is  fixed  law  that  a  nominal 

fee  in  the  heir  alioqui  successuruSy  and  under  such  qualifica- 
tions as  in  the  present  case  imports  neither  more  nor  less  than 
a  right  of  succession.  In  the  case  of  Murray  v.  Murray,  July 
23,  1678,  it  was  found  expressly  that  an  heir  taking  by  dis- 
position must  collate.  It  is  impossible  to  give  any  reason  why 
a  disposition  taken  from  a  vendor  in  the  terms  in  which  the 
disposition  in  question  was  taken,  should  have  any  different 
effect  from  the  one  made  by  the  buyer  himself  to  his  heir  under 
similai*  qualifications. 

jriKjHKNT.  The  Court  Found,  "  That  the  defender  must  either  collate, 

*^  *    '       *  or  must  give  up  the  whole  of  the  executry." 

OriMONs.  The  result  of  the  opinions  of  the  Court  is  thus  given  in  the 
Faculty  Report, — "  The  Court  thought  there  was  not  much 
difficulty  in  the  case.  That  at  first  sight  the  disposition 
appeared  to  make  the  father  only  liferenter,  but  the  reservation 
clearly  made  him  fiar.  That  full  property  was  nothing  more 
than  a  liferent  with  a  power  of  disposing  at  pleasure;  and, 
therefore,  a  liferent  with  such  power  of  disposal  was  full  pro- 
perty. That  the  father  had  this ;  and  therefore  the  son, 
during  his  life,  had  nothing  at  all  but  a  mere  chance  of  succes- 
sion dependent  on  his  father's  pleasure,  which  is  just  the  com- 
mon situation  of  an  heir  with  a  revocable  disposition  in  bis 
favour,  reserving  his  ancestor's  liferent  and  power  of  disposal 
That  such  an  heir,  succeeding  by  such  a  disposition,  was  hable 
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to  collate ;  and  there  was  a  good  reason  for  it,  since,  otherwise, 
in  consequence  of  a  change  merely  in  the  form  of  succession, 
intended  only  to  save  the  necessity  of  a  service,  an  heir  might 
run  away  with  the  whole  heritage,  and  yet  come  in  for  a  share 
of  the  moveables." 


Bailui 

9. 
ClABK. 

1809. 


1.  In  the  case  of  Dickson  v. 
Dickson,  December  7, 1780,  Dick- 
son executed  a  conveyance  of  his 
lands  in  favour  of  his  son  Alex- 
ander, reserving  his  own  and  his 
wife's  liferent,  and  also  a  power 
to  himself  to  alter  and  burden  as 
he  thought  proper.  He  after- 
wards sold  the  lands,  and  took  a 
bond  for  the  price  from  the  pur- 
chaser, "  in  favour  of  liimself  and 
his  wife,  and  longest  liver  of  them, 
in  liferent,  for  their  liferent  use 
allenarly,  and  in  favour  of  their 
son,  his  heirs  and  assignees,  in 
fee."  The  bond,  however,  ex- 
pressly declared  that  it  was  "  with- 
out prejudice  always  to  the  said 
James  Dickson  of  suing  and  using 
all  manner  of  execution  and  dili- 
gence, at  any  time  in  his  lifetime, 
upon  the  bond,  after  the  tenii  of 
payment,  as  he  shall  see  fit ;  and 
of  uplifting  and  discharging  the 
principal  sum,  annualrcnt,  and 
penalty  aforesaid,  notwithstanding 
he  is  only  provided  to  the  liferent 
as  aforesaid."  On  the  father's 
death  his  daughter  claimed  a  share 
of  the  bond,  in  virtue  of  her  right 
of  legitim^  and  pleaded  that  it 
was  evident  that  her  father  did 
not  intend  to  divest  himself  of  the 
fee  in  favour  of  his  son ;  that  he 


had  that  bond  so  conceived  as  to 
save  his  son  the  expense  of  mak- 
ing up  titles  after  his  death,  and 
therefore  her  right  to  legitim 
affected  the  bond,  as  it  remained 
under  her  father's  power  till  the 
last  moment  of  his  life,  any  right 
which  the  son  had  being  pendent 
and  defeasible  during  his  father's 
life.  The  son  pleaded, — From 
the  moment  that  the  bond  existed, 
the  fee  was  in  the  son,  and  a  life- 
rent only  in  the  father.  The  clause 
authorizing  the  father  to  do  dili- 
gence upon  it,  was  properly  thrown 
in,  to  prevent  any  difficulty  that 
might  arise  in  the  event  of  it 
being  foimd  expedient,  for  all 
concerned,  to  insist  for  payment, 
as  the  son,  being  an  officer  in  the 
army,  might  have  been  abroad, 
and  imable  to  concur  in  a  dis- 
charge. The  Court  Found  "  Tliat 
the  sum  in  dispute  made  a  part  of 
the  di\dsible  fimds,  in  the  pre- 
sent accounting  for  the  pursuer's 
legitim!* 

2.  In  the  Faculty  lieport  it  is 
stated  to  have  been  observed  on 
tlie  Bench, — "  As  there  was  no 
obligation  upon  the  father,  in  case 
he  should  uplift  the  money,  to  re- 
employ it  in  the  same  way,  the 
substantial  fee  remained  in  him." 
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Lord  Hailes,  in  his  Decisions, 
gives  the  following  opinions  of  the 
Court.  Lord  Hailes. — "  The 
father  meant  to  settle  the  £600 
on  his  son  ;  but  he  has  expressed 
himself  in  an  ineifectual  manner. 
It  is  probable  that  he  foi^ot  that 
his  daughter  still  remained  a  bairn 
of  the  house/'  Lord  Braxfield. 
— "  When  a  father  lends  out 
money  in  this  way,  with  power  to 
uplift,  and  without  an  obligation 
to  re-employ,  the  fee  in  the  son  is 


merely  nominal.  AD  his  purpose 
here  was  to  save  the  expense  of 
making  up  titles,  but  his  deed  has 
transgressed  his  purpose."  Lord 
President  Dundas. — "  I  wish  to 
find  law  for  the  heir,  but  I  can- 
not. This  is  an  exceedingly  hard 
case — the  heir  gets  less  than  the 
younger  child.  But  the  subject 
was  in  bonis  of  the  father,  and 
had  he  forfeited,  it  would  have 
gone  to  the  Crown." — Hailes'  De- 
cisionSy  voL  ii.  p.  865. 


Narrativk. 


A  conveyance  to  a  husband  and  wife  in  conjunct  fee  and  liferent,  for 
the  wife's  liferent  use  aUenarlt/,  and  to  a  child  nominatim  in  fee, 
imports  a  right  of  fee  in  the  father ,  and  on  his  decea^  the  child 
must  serve  to  him  as  heir  of  provision. 

WILSON  V.  GLEN. 

Dec.  14, 1819.  In  1764  a  disposition  was  granted  by  Isabel  and  James 
Black  to  George  Cunningham  and  Margaret  White,  his  spouse, 
and  the  longest  liver  of  them  two,  in  conjunct  fee  and  liferent, 
for  her  liferent  uso  allenarly,  and  to  Thomas  Cunningham,  their 
son,  his  heirs  or  assignees,  in  fee,  under  the  condition  and 
reservation  after  expressed,  conceived  in  favour  of  the  said 
George  Cunningham. 

The  reservation  was  in  the  following  terms  : — "  But  always 
with  and  under  the  condition,  reservation,  provision,  power, 
and  faculty  underwritten,  conceived  in  favour  of  the  said  George 
Cunningham,  viz.,  *  That  although  the  foresaid  subjects  are 
conveyed  to  the  said  Thomas  Cunningham  in  fee,  yet  it  shall 
be  free  and  lawful  to  the  said  George  Cunningham,  and  in  his 
power  at  any  time  in  his  life,  not  only  to  set  tacks  to  continue 
for  any  space  of  time,  long  or  short,  even  after  his  decease,  for 
payment  of  such  tack  duties,  great  or  small,  as  he  shall  think 
proper ;  but  also  to  sell,  wadset,  or  dispone  the  said  subjects  in 
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whole  or  in  part,  either  gratuitously  or  for  onerous  causes,  and      Wimow 
to  burden  and  affect  the  same  with  infeftments  of  liferent  or       Ouai. 
annualrent,  to  be  uplifted  forth  of  the  same,  or  to  contract      "liiiT 
debts  to  the  value  thereof,  and  for  which  the  said  Thomas 
Cunningham  and  his  heirs  shall  be  liable,  whether  such  debts 
shall  be  due  by  heritable  securities  affecting  the  said  subjects, 
or  only  by  personal  obligements,  and  generally  with  power  to 
the  said  George  Cunningham  to  do,  use,  and  exerce  all  other 
acts  and  deeds  concerning  the  premises,  which  any  other  heri- 
table proprietor  could  do,  and  all  without  the  advice  or  consent 
of  his  said  son,  or  his  foresaids,  as  folly  and   freely  in  all 
respects  as  if  the  fee  had  not  been  disponed  to  him." 

Infeftment  was  taken  on  this  disposition  in  favour  of  George 
Cunningham,  Margaret  White,  and  Thomas  Cunningham,  "  con- 
form to  their  respective  interests  of  liferent  and  fee  above 
mentioned,"  and  a  charter  of  confirmation  was  obtained  from 
the  superior  in  terms  of  the  disposition. 

George  Cunningham  survived  his  wife  about  four  years,  and 
at  his  death  in  1784,  his  son  Thomas  Cunningham  assumed 
possession,  but  died  without  having  completed  any  title,  being 
survived  by  an  infant  son  only  a  few  days.  He  had  executed 
a  settlement,  "  to  and  in  favours  of  the  said  George  Cunning- 
ham, my  son,  and  failing  of  him  without  heirs  procreate  of  his 
body,  to  any  other  child  or  children  to  be  procreated  of  my 
present  or  any  future  marriage,  and  to  their  heira  and  assig- 
nees, and  failing  of  heirs  of  their  bodies,  to  and  in  favour  of 
the  said  Margaret  Henderson,  my  spouse,  and  her  heirs  and 
assignees  whomsoever." 

Margaret  Henderson  having  been  infeft  on  the  precept  in 
this  disposition,  conveyed  the  subjects  to  George  Glen,  her 
second  husband. 

Margaret,  Isabel,  and  Helen  Cunninghams,  nieces  and  heirs- 
at-law  of  George  Cunningham,  on  the  footing  that  the  fee  was 
still  in  hcBreditate  jacente  of  their  uncle,  in  consequence  of 
Thomas  Cunningham  having  made  up  no  title,  proceeded  to 
make  up  a  title  in  their  favour  as  heirs-portioners  of  line  and 
provision  in  special  to  their  uncle.  In  their  service  they  were 
opposed  by  George  Glen ;  and  the  case  having  come  before 
the  First  Division  of  the  Court,  it  was  found,  27th  February 
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Wilson  1812,  that  the  fee  being  full,  a  special  service  was  not  the 
Glkn.  competent  mode  of  making  up  titles  in  order  to  challenge  the 
1^97      infeftment  of  another. 

William  Wilson,  shoemaker  in  Linlithgow,  a  creditor  of  Mar- 
garet Cunningham,  charged  her  to  enter  heir  in  special,  and  in 
general  special  to  George  Cunningham,  her  uncle  ;  and  haying 
afterwards  (25th  January  1814)  obtained  decree  of  adjudica- 
tion, he  raised  an  action  of  reduction  impi;obation  against 
George  Glen,  on  the  ground  that  Thomas  Cunningham,  not 
having  a  vested  right  of  fee  under  the  disposition  to  bis  father 
and  mother,  and  him,  but  only  possessing  on  his  apparency, 
the  conveyance  by  him  to  Margaret  Henderson  was  a  nan 
hahente  potestatem. 

Puarow"  ^"      Pleaded  for  the  Pursuer. — Heritable  property,  when  once 

vested  in  a  person,  cannot  be  transferred  but  according  to  cer- 
tain forms  ;  and  where  it  is  to  be  transferred  from  the  dead  to 
the  living,  a  special  service  or  precept  of  clare  constat  is  neces- 
sary. The  term  "  conjunct  fee,''  in  deeds  taken  to  husband  and 
wife,  is  fixed  and  certain,  as  invariably  importing  a  fee  alterna- 
tively in  the  husband  or  wife,  or  absolutely  to  the  husband  or 
the  wife,  as  the  qualifying  words  indicate.  The  fee  in  the  pre- 
sent case  was  in  George  Cunningham,  as  his  wife  had  only  a 
liferent ;  and  the  idea  of  his  having  only  a  liferent  is  contrary 
not  only  to  any  inference  to  be  drawn  from  the  dispositive 
clause,  which  must  be  the  ruling  clause,  but  to  the  express 
words  of  it,  and  contrary  to  the  whole  train  of  authorities  and 
decisions. 

The  constitution  of  a  conjunct  fee  is  very  different  from  what 
occurs  in  the  present  case.  Conjunct  fees  are  properly  co- 
ordinate, and  are  held  by  the  several  fiars  pro  indiviso.  But 
there  is  no  such  anomaly  as  a  ftill  fee  in  one  person,  with  the 
uncontrolled  power  of  disposal,  and  a  fee  of  a  lesser  denomina- 
tion in  another  not  accompanied  by  possession,  nor  any  power 
of  enjoyment  or  disposal. — Bankton,  b.  ii.  tit.  3,  §  1 1 6  ;  Stair, 
b.  ii.  tit.  3,  §  41  ;  Erskine,  b.  iii.  tit.  8,  §  35.  A  destination  to 
a  husband  and  wife,  and  the  survivor  in  conjunct  fee  and  life- 
rent, and  after  the  death  of  the  survivor  to  the  son  nominatifn 
in  fee,  is  held  by  all  the  writers  to  be  a  subordinate  fee.    But 
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that  is  not  a  more  clear  indication  of  the  subordination  of  the      wilsos 
fee  than  where  the  right  is  taken  to  the  husband  and  wife,  in       glbk. 
conjunct  fee  and  liferent  to  the  wife,  for  her  liferent  use  alien-      IsioT 
arly,  but  to  the   husband  as  a   fee   conferring   uncontrolled 
powers  of  disposal ;  for,  till  the  death  of  the  person  holding 
these  powers,  there  can  be  no  fee  in  the  son.     He  has  merely  a 
spes  successionis.     Although  George  Cunningham  may  have 
intended  to  save  to  his  heir  the  expense  of  making  up  titles  by 
inserting  him  nominatim  in  the  deed  as  a  disponee,  his  inten- 
tion was  not  legitimately  carried  into  execution,  and  it  was 
altogether  inconsistent  with  the  fee  vested  in  himself* 

Pleaded  for  the  Defender. — The  present  case  resolves  ARaimiMT  po» 
into  a  pure  question  of  destination,  and  the  leading  object  must  "^^*^* 
be  to  ascertain  the  intention  of  George  Cunningham.  In  dis- 
covering intention,  not  only  the  grantor's  direct  and  explicit 
declarations  are  resorted  to,  but  his  meaning  is  often  gathered 
from  indications  of  his  intention,  not  very  direct,  and  appearing 
in  subordinate  parts  of  the  deed.  The  intention  of  George 
Cunningham  evidently  was  to  vest  the  fee  in  his  son  Thomas 
Cunningham,  to  the  effect  that  the  son  might  be  infeft,  and 
have  an  immediate  and  direct  right  of  property,  but  quali- 
fied vnth  a  reserved  power  and  faculty  to  the  father.  If  the 
father  was  the  sole  and  exclusive  fiar,  there  was  no  occasion  for 
his  reserving  a  faculty  to  do  those  things  which  were  inherent 
in  his  right  of  fee.  The  clause  of  reservation  clearly  shews 
that  the  fee  was  disponed  to  the  son  ;  and  although  this  is  said 
to  have  been  a  mistake  in  point  of  law,  there  is  the  clearest 
acknowledgment  that  the  fee  was  meant  to  be  in  the  son,  and 
the  power  and  faculty  reserved  could  not  give  the  fee  to  the 
father. 

Although  the  dispositive  clause  gives  to  the  two  spouses  a 
conjunct  fee  and  liferent,  yet  it  gives  an  express  right  of  fee  to 
the  son,  not  to  take  place  upon  their  decease  or  failure,  but 
unico  corUextUy  and  in  absolute  and  unqualified  terms.  It  is 
quite  a  mistake  to  infer  that,  supposing  a  fee  vested  in  the 
father,  the  destination  and  infeftment  of  fee  in  favour  of  the 
son  was  inept,  and  that  he  was  bound  to  take  it  up  by  service 
as  an  heir  only  by  destination.    It  arises  from  confounding  fees 
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Wilton  which  are  joint  with  subordinate  fees ;  the  one  vesting  in  a 
Gleh.  plurality  of  persons  immediately  and  directly,  and  the  other 
1819  going  to  such  plurality  in  succession. — Craig,  lib.  ii  dieg.  22, 
§  6  ;  M'Kenzie,  b.  iii.  tit.  8,  $  20  ;  Stair,  b.  ii.  tit.  3,  $  41,  42 ; 
Bankton,  b.  ii.  tit.  3,  ^  116  ;  Erskine,  b.  iii.  tit.  8,  §  34,  35,  36, 
48.  There  is  no  reason  to  suppose  that  anything  more  was 
meant  to  be  given  to  the  father  than  a  liferent ;  there  is  no 
right  of  fee  given  to  him,  while  it  is  given  to  the  son.  The 
term  "  conjunct  fee"  always  means  a  liferent  in  one  of  the 
parties.  If  the  son  had  an  immediate  fee  co-ordinate  with  the 
supposed  fee  in  the  father,  the  effect  would  be  the  same  as  if 
the  father  had  been  declared  a  bare  liferenter  ;  as  the  fee  which 
was  conjunct  during  the  right  of  father  and  son  became  exclu- 
sive in  the  son  on  the  death  of  the  father. 

Lord  Pitmilly,  Ordinary,  "  Assoilzied  the  defender." 

D«o!°r4  "i8i9        ^^^  pursuer  having  reclaimed,  the  Court  "  Altered,  and  Found, 

That  by  the  disposition  in  1764,  and  infeftment  thereon,  the 
fee  of  the  subject  was  vested  in  George  Cunningham  ;  and,  in 
respect  that  no  title  was  subsequently  expede  in  the  person  of 
Thomas  Cunningham,  his  son,  find  that  the  settlement  executed 
by  him  is  inept,  and  therefore  alter  the  interlocutor.'* 

Opiiiiohs.  Lokd  Glenleb. — "  I  rather  think  the  interlocutor  wrong. 
Intention  is,  no  doubt,  material  in  all  such  questions  ;  but  it  is 
necessary  to  examine  distinctly  what  is  the  subject-matter  of 
the  intention.  If  a  person  has  constituted  in  the  first  part  of 
a  deed  only  a  liferent,  and  he  declares  that  certain  powers  are 
still  to  remain  with  him,  these  powers  are  inherent  and  reserved 
as  to  a  liferenter,  and  if  he  dies,  these  powers  vanish,  and 
nothing  can  pass  into  his  hcereditas  jacens.  It  is  very  different 
where  there  is  a  fee ;  the  reservation  then  declares  the  purpose 
of  reserving  these  powers  ;  and  all  he  meant  by  the  dee<l  is. 
that  if  he  intended  anything  like  a  fee  in  the  son,  it  was  merely 
a  potential  fee  till  his  death,  and  then  to  come  in  (ictu  to  be 
taken  up  by  service.  There  is  a  fee  given  to  the  father,  and  it 
is  a  fee  to  which  the  powers  are  attached.  These  powers  must 
be  taken  out  of  his  hcereditas  jacens.     There  is  a  necessity  that 


FBB  AND  LIFERENT.  721 

the  fee  should  be  somewhere.  If  a  person  has  only  a  liferent,  Wilsoh 
there  is  no  fee  to  which  the  powers  are  attached  ;  it  vanishes  Glen. 
with  him.  But  when  it  is  a  fee  in  himself,  he  is  fiar  to  all  "igioT 
intents  and  purposes,  although  another  person  may  be  called 
fiar.  Suppose  that  his  intention  had  been,  that  he  should  be 
proprietor,  but  that  the  son  should  have  also  that  right  in  him, 
to  become  effectual  at  his  death,  contrary  to  the  general 
authority  of  the  law,  whatever  force  we  may  give  to  his  inten- 
tion, we  cannot  alter  the  established  law  of  the  land,  so  as  to 
find  that  a  fee  in  the  father  should  belong  to  the  son.  There 
is  one  view  of  the  case  which  struck  me.  If  there  had  been  no 
infeftment,  the  personal  right  to  the  fee  would  just  have  been  a 
personal  right,  to  the  same  effect  as  when  it  is  made  feudal  by 
the  infeftment ;  as  in  the  case  of  Livingstone,  if  there  had  been 
an  infeftment,  he  could  not  have  made  up  a  title  without  a 
special  service.  If  there  was  no  personal  right  of  immediate 
fee  before  the  sasine,  what  difference  does  the  sasine  make  ? 
It  only  feudalizes  the  personal  right ;  and  if  the  personal  right 
w^as  in  the  father,  the  son  must  have  made  up  a  title  by  ser- 
vice ;  and  in  the  same  way  the  feudal  right  must  be  taken  up. 
I  suspect  the  other  Division  had  the  idea  that  the  fee  was 
in  Thomas,  and  I  was  somewhat  staggered  by  that.  But 
whatever  may  happen  in  other  cases,  it  appears  to  me  that  this 
question  has  no  analpgy  to  the  case  where  a  liferent  is  given, 
and  powers  reserved ;  as  here  a  fee  is  given,  and  the  nature  of 
it  explained.'' 

Lord  Robertson. — "  I  have  great  hesitation  in  adopting  the 
opinions  now  delivered.  It  is  a  question  of  destination ;  and 
we  must  look  mainly  to  intention.  I  am  free  to  admit,  if  the 
question  were  to  be  decided  merely  by  the  first  words  of  the 
clause,  that,  according  to  the  received  interpretation,  the  fee 
would  be  in  the  father ;  but  in  questions  of  destination,  wo 
must  consider  the  other  clauses.  When  I  look  at  the  other 
clauses,  therefore,  I  view  it  in  a  different  light.  It  appears  to 
me  that  the  father  understood  that  the  fee,  by  the  conception 
of  the  deed,  vested  in  the  son  ;  for  there  is  a  clause,  that 
*  although  the  foresaid  subjects  are  conveyed  to  the  said 
Thomas  Cunningham  in  fee,'  &c.  The  father,  no  doubt,  re- 
served certain  powers ;  but  there  is  a  distinct  statement  that 
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wiMON      the  fee  was  in  the  son  ;  and  the  same  is  repeated  in  the  close 
Gluv.       of  the  same  clause,  '  as  if  the  fee  had  not  been  disponed  to 
him  ;^  so  that  you  have  it  stated  in  anxious  terms,  that  the 
father  understood  that  the  fee  was  in  the  son.     I  cannot  over- 
look these  clauses/' 

Lord  Justice-Clerk  Boyle. — "  It  appeared  to  me  firom  the 
first  that  this  was  a  question  of  intention.  I  am  disposed  with 
Lord  Robertson  to  agree,  that  if  the  deed  had  stopt  at  the  first 
clause,  I  would  not  have  disturbed  the  general  doctrine  ;  but  I 
never  could  get  rid  of  the  diflBculty,  raised  not  only  by  the 
words  in  the  reservation,  but  even  by  the  dispositive  clause 
itself,  which  is  coupled  with  these  words,  *  with  and  under  the 
condition  after  expressed.'  This  is  an  indication  of  the  inten- 
tion, embodied  in  the  dispositive  clause.  I  cannot  stop  short 
at  the  words  *  in  fee,'  without  attending  to  the  subsequent 
words.  In  short,  here  is  the  person,  in  law  the  fiar,  declared 
in  the  body  of  the  dispositive  clause  to  have  only  the  power 
reserved  in  the  deed  ;  and  then  there  is  the  clause  of  reserva- 
tion, concluding  with  the  emphatic  words,  *  as  if  the  fee  had 
not  been  disponed  to  him.'  If  this  is  a  question  of  intention, 
and  it  is  impossible  to  dispute  that  it  is,  (it  is  not  like  a  ques- 
tion as  to  the  fetters  of  an  entail,)  the  only  point  is  to  discover 
the  intention  of  the  parties.  At  the  time  when  the  purchase 
was  made,  they  were  all  present,  and  it  was  to  be  settled  how 
the  estate  was  to  be  conveyed.  There  is  a  declaration,  that, 
though  the  father  has  reserved  certain  powers,  his  son  was  to 
be  the  fiar,  and  there  is  a  direction  to  take  the  infeftment  in 
favour  of  the  son  nominatim.'' 

Lords  Craigie  and  Bannatynb  were  for  altering  the  Lord 
Ordinary's  interlocutor. 

The  defender  having  now  reclaimed,  the  Court  "  Adhered." 

Lord  Jctsticb-Clerk  Boyle  observed, — *^  I  formerly  ent«^ 
tained  doubts  on  the  efiects  of  the  additional  clauses  in  the 
deed,  not  so  much  doubting  the  effect  of  the  dispositive  clause. 
But  on  attending  to  this,  which  is  important,  that  independent 
of  it  being  conveyed  to  the  husband  and  wife,  there  is  added, 
'  for  her  liferent  use  allenarly,'  I  have  come  to  be  more  recon- 
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ciled  to  the  interlocutor.     This  is  just  one  of  the  circumstances      Wimox 
to  explain  the  meaning  of  the  previous  words,  as  it  shews  that       Qliw. 
it  was  meant  that  the  wife  was  only  to  have  a  liferent,  and  that      "igioT 
the  fee  was  in  the  husband;  and  attending  to  the  series  ofLcftcimgCR8e«, 
cases,  and  particularly  to  the  case  of  Livingstone   in  Bell's  ^^*"*^* 
Reports,  it  is  most  important  to  adhere  to  the  general  under- 
standing of  the  legal  meaning  of  such  a  clause  as  the  present ; 
and  thinking  that  such  is  the  result  of  these  decisions,  it  is 
more  advisable  to  adhere  to  the  interlocutor,  though  it  has 
always  appeared  to  me  to  be  a  difficult  case ;  and  it  is  only 
from  not  wishing  to  entertain  doubts  on  such  conveyances,  that 
I  am  for  adhering/' 


A  conveyance  to  a  husband  and  wife,  and  the  longest  liver,  in  conjunct 
fee  and  liferent,  and  to  tlie  heirs  of  the  marriage  in  fee,  imports  a 
right  of  fee  in  the  husband 

MADDEN  v.  CURRIE'S  TRUSTEES. 

A  FEU-DISPOSITION  was  granted  "  in  favour  of  Edward  Kerr  Feb.  22, 1842. 
and  Elizabeth  Morrison  or  Kerr,  and  to  the  longest  liver  of  them  Narbativk. 
two,  in  conjunct  fee  and  liferent,  and  to  the  heirs  of  the  mar- 
riage of  the  said  Edward  Kerr  and  Elizabeth  Morrison  ;  whom 
failing,  to  his  and  her  own  nearest  and  lawful  heirs  or  assignees 
whomsoever,  equally  between  them,  in  fee,  heritably  and  irre- 
deemably." Infeftment  followed  in  favour  of  the  spouses,  "  and 
to  tlie  longest  Hver  of  them  two,  in  conjunct  fee  and  liferent, 
and  to  the  aforesaids  in  fee." 

The  husband  predeceased  the  wife  without  issue.  The  wife 
thereafter  sold  the  subjects  to  the  defenders,  but  they  declined 
to  accept  of  a  conveyance  from  her,  on  the  ground,  that  under 
the  terms  of  the  feu-disposition  she  had  not,  by  her  survivance, 
acquired  the  whole  fee  of  the  subjects.  The  pursuer  then 
brought  an  action,  in  which  she  called  the  trustees  of  her  hus- 
band, and  his  heirs,  for  their  interest,  as  well  as  the  purchaser, 
in  which  she  sought  to  have  it  found,  that  by  the  feu-disposition 


724  PEE  AND  LIFERENT. 

Maddw  referred  to,  she  had  a  good  and  valid  title  to  the  whole  of  the 
Cu&BiB*s  subjects  in  question,  and  in  which  she  further  concluded  to  have 
TaLSTEEs.     ^j^^  purchaser  decerned  to  implement  the  missives  of  sale. 

1»42. 

aroitment  for  Pleaded  for  the  Pursuer. — The  subjects  contained  in  the 
feu-disposition  were  not  acquired  with  money  from  either  the 
husband  or  the  wife.  The  destination  to  the  two  spouses  is  not 
in  liferent  merely,  but  in  conjunct  fee  and  liferent,  and  to  the 
longest  liver  of  them  two,  not  to  the  longest  liver  in  fee,  but  to 
both  in  conjunct  fee  and  liferent.  The  institution  and  substi- 
tution in  the  deed  is  complete.  There  being  a  complete  estate 
created  and  disposed  in  favour  of  the  spouses  and  longest  liver, 
there  is  no  occasion  to  look  at  all  to  the  heirs  called  to  explain 
the  destination,  as  the  deed  explains  itself,  and  the  terms  make 
a  perfect  disposition  in  favour  of  the  survivor.  Had  the  des- 
tination been  to  A  and  B,  and  other  heirs  of  A  in  fee,  it  would 
have  been  important  to  see  whose  heirs  were  called,  for  the 
purpose  of  explaining  the  terms  of  the  deed.  Where  there  is 
within  the  deed  a  well-created  fee  in  the  spouses  and  the  sur- 
vivor, the  fee  is  in  that  one  of  the  spouses  who  survives.  The 
question  is.  Where  that  fee  is  now  ?  and  that  appears  from  the 
deed,  the  words  disposing  of  the  fee  to  the  longest  liver  preced- 
ing the  substitution  in  favour  of  heirs. 

abqumbnt  for     Pleaded  for  the  Defenders. — The  title  offered  by  the  pu^ 
DEFKXDBRa.      g^gJ.  jg  jj^j  g^  yg^jjjj  q^q^  Jjj  rcspcct  that,  by  her  survivance,  she 

acquired  the  fee  of  at  least  not  more  than  one  half  of  the 
subjects.  She  could  not  therefore  in  her  own  person  make  an 
eflfectual  conveyance  of  the  whole  subjects  in  her  own  person. 
If  the  argument  of  the  pursuer  be  right,  that  the  mere  surviv- 
ance vests  the  wife  with  the  full  fee  under  the  terms  of  the 
destination,  this  would  give  her  a  right  in  preference  to  the 
eldest  son  of  the  husband.  The  husband  is  always  the  persona 
predilecta,  and  the  presumption  is,  that  the  liferent  only,  not 
the  fee,  is  in  the  wife.  It  is  quite  fixed,  that  a  right  of  con- 
junct fee  and  liferent  to  the  husband  and  his  heirs  gives  him 
the  fee.  It  may  be  admitted  that  a  destination  to  husband 
and  wife,  in  conjunct  fee  and  liferent,  and  to  the  survivor  and 
their  heirs  and  assignees  in  fee,  gives  the  fee  to  the  surviving 
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"wife.     There  was  a  doubt  as  to  the  meaning  of  the  word  their     Maddkn 
in  such  a  destination,  but  the  opinion  prevailed  that  it  meant     Ouriije  s 
the  survivor's  heirs.     The  dispute  about  this  word  shews  that      "^'^^™*' 
the  decision  of  it  one  way  or  other  would  settle  the  question  as       ^®*^- 
to  the  rights  of  the  survivor.    The  terms,  in  the  case  of  Neilson, 
were  quite  the  same  as  in  this  case ;  and  that  authority  must 
either  be  cut  down,  or  rule  this  case ;  but  it  has  been  sup* 
ported  by  subsequent  decisions.     The  case  of  Ferguson  turned 
upon  the  question,  whether  it  was  a  destination  to  the  heirs  of 
the  marriage  or  to  the  heirs  of  the  survivor,  depending  on  the 
meaning  of  the  word  their.     It  was  there  held,  that  their  heirs 
meant  the  heirs  of  the  survivor.     The  argument  on  the  other 
side  goes  the  length  of  saying,  that  if  the  destination  was  to 
the  heirs  of  the  husband,  the  fee  would  still  be  in  the  surviving 
wife. 

Lord  Ccjninohame,  Ordinary,  Found  "  That  the  pursuer  is 
not  in  a  situation  to  give  a  valid  title  to  the  whole  property  to 
the  defenders  ;  and  that  by  the  conception  of  the  said  feu- 
right,  she  was  only  vested  in  a  contingent  liferent  of  the  same, 
and  that  her  husband  was  fiar  thereof  during  the  subsistence 
of  the  marriage :  Finds  that,  upon  the  dissolution  of  the 
marriage,  the  pursuer  was  entitled  to  claim  one-half  of  the  fee 
of  the  said  property,  as  now  belonging  to  her  and  her  heirs, 
under  the  ultimate  destination  in  the  settlement,  without  pre- 
judice to  her  right  of  liferent  over  the  other  half:  And  in 
respect  this  appears  to  be  agreeable  to  the  view  of  her  right 
admitted  in  the  defences,  on  the  whole  matter  sustains  the 
defences,  and  assoilzies  the  defenders  from  this  action  ;  reserv- 
ing to  the  pui-suer  to  bring  such  action  of  implement  or  other- 
wise, as  she  may  be  advised,  of  the  contract  of  sale  libelled  on, 
upon  her  tendering  a  good  and  suflScient  title  to  the  defenders, 
and  to  the  latter  parties  their  defences  thereagainst,  as  accords." 

The  pursuer  having  reclaimed,  the  Court,  of  new,  Found  Judqmknt. 
"  That  the  pursuer  cannot  of  herself  give  a  good  title  to  the 
subjects  in  question,  and  remitted  to  the  Lord  Ordinary." 

Lord  Justice-Clerk  Hope  observed, — "  This  is  an  action     Oplmoxs. 
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Madden  at  the  instance  of  Mrs.  Madden,  the  widow  of  a  person  of  the 
Cubrik's  name  of  Edward  Kerr,  against  the  representatives  of  Archibald 
TBU8IEE8.  Currie,  to  whom  Mrs.  Madden  had  sold  some  heritable  property, 
1^42.  to  which  she  alleges  that  she  had  an  absolute  right  under  a  feu- 
contract  obtained  by  her  husband.  The  action  demands  imple- 
ment of  the  missives  of  sale,  and  payment  of  the  price,  on 
receiving  a  disposition  to  the  subjects.  But  the  summons  con- 
tains a  prior  conclusion  as  necessary  to  entitle  the  pursuer  to 
judgment  against  these  defenders,  viz.,  that  the  pm^suer  has,  by 
virtue  of  her  husband's  deed,  a  good  right  to  the  whole  of  the 
subjects.  That  conclusion  is  directed  against  the  husband's 
heirs-at-law.  No  appearance  is  made  for  them,  and  no  decree 
has  been  taken  against  them.  A  decree  in  absence  would  not 
have  been  sufficient  to  exclude  the  purchasers  from  trying  the 
point,  and  they  have  accordingly  disputed  the  pursuer's  right 
to  give  them  a  title  ;  but  still  the  pursuer  has  not  even  such  a 
decree  against  the  heirs-at-law. 

"  The  deed  under  which  the  pursuer  maintains  that  she  has 
right  to,  and  is  entitled  to  sell  the  subjects  in  question,  is  a  fea- 
disposition  obtained  by  the  late  Edward  Kerr,  the  pursuers 
former  husband,  from  Sir  M.  Shaw  Stewart,  in  1833,  by  which 
the  subjects  were  feued  •  to  and  in  favour  of  Edward  Kerr  aiid 
Elizabeth  Morrison  or  Kerr,  and  to  the  longest  Hver  of  them  two, 
in  conjunct  fee  and  liferent,  and  to  the  heirs  of  the  marriage 
of  the  said  Edward  Kerr  and  Ehzabeth  Morrison  ;  whom  fail- 
ing, to  his  and  her  own  nearest  and  lawful  heirs  and  assignees 
whatsoever,  equally  betwixt  them,  in  fee,  heritably  and  irre- 
deemably.' The  defenders  plead  that  Mrs.  Madden,  under  this 
deed,  has  not  right  to  the  whole  of  the  subjects — certainly  not 
right  to  more  than  to  the  fee  of  one-half. 

"  With  what  precise  meaning  the  term  *  in  conjunct  fee  and 
liferent,'  or,  '  to  two  parties,  and  the  longest  liver  of  them  two 
in  conjunct  fee  and  liferent,'  were  introduced  into  our  practice, 
it  would  not  be  easy  to  determine,  and  is  not  now  very  profit- 
able to  inquire.  The  term  was  not  perhaps  a  very  accurate 
legal  description  in  any  sense.  The  sense  in  which  it  was  used 
varied  with  many  other  exponents  of  the  object  of  parties  in 
the  different  classes  of  deeds  in  which  it  was  employed.  But 
there  is  one  form  in  which  it  is  used,  as  to  which  I  apprehend 
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the  legal  meaning  of  it  was  clearly  fixed  at  a  very  early  period,  Maddbh 
viz.,  a  right  taken  by  the  husband,  as  in  this  case,  to  two  currib's 
spouses,  and  the  longest  liver  in  conjunct  fee  and  liferent,  and  ^^^"^"' 
to  the  heirs  of  the  marriage.  I  have  always  understood  it  in  ^^^ 
that  case  to  be  clear  law,  that  the  fee  was  vested  in  the  hus- 
band, just  as  much  as  if  the  wife  had  not  been  conjoined  with 
him,  and  that  she  is  in  that  case  conjoined  with  him  solely  for  a 
right  of  Hferent.  The  pursuer's  argument,  that  you  must  not 
look  to  the  substitution  which  follows  the  mention  of  the 
spouses,  or,  as  I  term  it,  to  the  provision  to  the  heirs  of  the 
marriage  in  such  a  case,  is  against  all  principle  and  every 
decision.  Indeed,  in  the  simple  case  of  such  a  destination 
followed  by  their  heirs,  one  of  the  strongest  grounds  on  which 
the  fee  is  given  to  the  wife  as  the  longest  hver,  is,  that  their 
heirs  means  the  heirs  of  the  longest  liver,  and  that  as  the 
longest  hver  may  be  either  spouse,  the  wife  surviving  equally 
with  the  husband  may  get  the  fee,  contrary  to  general  principle. 
The  SoUcitor-General,  not  adopting  this  argument,  rather  wished 
to  make  out  that  the  heirs  of  the  marriage  was  the  same  thing 
as  their  heirs,  and  if  in  the  one  case  the  fee  went  to  the  wife, 
being  longest  Uver,  so  ought  it  in  the  other.  The  answers  to 
that  observation  are  obvious,  and  need  not  be  stated. 

"  The  case  of  Neilson  v.  Murray  appears  to  me  to  be  a  clear 
and  direct  authority.  I  cannot  find  that  there  is  any  diflSculty 
in  that  case  in  arriving  at  the  point  decided.  The  appellant's 
case  is  short  and  distinct,  and  brings  out  the  point  most  clearly. 
The  question  on  the  import  of  the  deed  arose  simply  and 
directly  as  a  point  for  decision,  and  it  was  in  terms  decided  by 
the  express  words  of  the  judgment,  which  found  that  the  hus- 
band was  fiar.  I  cannot  find  the  difficulty  pressed  upon  us  as 
to  drawing  out  the  point  from  the  facts  of  that  case.  On  the 
contrary,  the  facts  presented  the  point  in  a  very  remarkable 
manner.  The  appellants  had  purchased  the  estate  from  the 
mother,  Elizabeth  Maxwell,  as  having  right  by  another  title, 
but  with  consent  of  the  son  of  the  marriage,  William  M'Artney, 
a  Papist  But  the  Court  found — 1.  That  the  husband  was  fiar. 
2.  That  the  right  descended  to  his  daughter  by  a  former  mar- 
riage, to  the  exclusion  of  the  children  of  his  marriage  with 
Elizabeth  Maxwell,  being  Papists,  the  disponee  of  that  daugh- 
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Madden      ter  (who  happened  to  be  the  Protestant  son  of  the  mother  by 
CuBRiB*9     her  first  marriage,  which  seemed  to  give  some  intricacy  to  the 
TausTEBs.     ^^^^  proving  that  the  heirs  of  the  lease  were  Catholics.     3. 
1842.        That  the  purchaser  was  in  the  knowledge  of  the  marriage- 
contract,   and    could  not  acquire   right,  in   concert  with  the 
mother,  in   defraud  of  the  same.     There   were   many  other 
points  in  the  cause,  many  of  them  arising  out  of  and  conse- 
quential on  these  findings  ;  but  these  come  out  most  clearly  on 
the  face  even  of  the  appellant's  case,  and  are  embodied  in  the 
interlocutors.     These  interlocutors  are  affirmed.     The  case  is 
taken  as  a  ruling  authority  by  Bell,  in  his  *  Principles  and 
Illustrations/     The  other  cases  referred  to  of  Ferguson  and 
Riddell,  are  in  no  degree  inconsistent  with  Neilson  v.  Murray. 
On  the  contrary,  I  think  they  all  assume  the  point  in  the  latter 
case  to  be  fixed,  and  draw  a  most  marked  distinction  between 
the  two  forms  of  destination  or  provision,  *  their  heirs,'  or  the 
*  heirs  of  the  marriage'  following  the  formula  in   question. 
There  are  other  and  older  cases  to  the  same  eflfect.     Some  are 
noticed  in  Bell's  Illustrations,  II.,  505,  which  were  not  quoted 
— in  particular,  the  case  of  Laws,  which  I  consider  an  im- 
portant authority.     The  plea  of  the  pursuer  is,  that  by  the 
deed  in  question,  a  right  taken  by  the  husband  to  heritable 
property,  she  by  survivance  acquired  a  right  of  fee  to  the 
exclusion  of  the  heir  of  the  marriage.     I  apprehend  that  plea 
to  be  against  principle.     I  am  of  opinion  that  the  wife  had 
only  a  right  of  liferent.    The  heirs  of  the  marriage  having 
failed,  the  husband  having  died  without  allocation,  what  shall 
be  the  effect  as  to  the  fee  of  one-half  in  consequence  of  the 
concluding  words  of  provision,  *  to  his  and  her  own  nearest 
heirs  and  assignees  equally  between  them  in  fee,'  it  is  unneces- 
sary in  my  view  of  the  case,  in  the  present  state  of  matters,  to 
inquire.     If  the  pursuer  has  not  a  right  of  fee  in  the  whole 
property,  she  cannot  fulfil  her  part  of  the  contract  of  sale,  or 
give  a  title,  and  that  is  sufficient  for  judgment  in  favour  of  the 
defenders  at  present     But  I  am  not  for  adhering  to  the  inte^ 
locutor  as  it  stands.     I  think  the  whole  of  the  first  part  is  too 
minute  and  special  for  the  grounds  of  judgment.   I  am  inclined 
simply  to  take  the  finding  at  first,  that  the  pursuer  cannot  give 
a  valid  title  to  the  defenders,  to  the  property  sold  by  her  to  the 
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late  Archibald  Currie.     The  remainder  of  the  interlocutor  I  do     Madd»» 
not  think  should  be  in  it  at  all.    After  the  finding  I  have     Curbie'b 
mentioned,   I   would   simply  assoilzie,    with  the   reservation,     ^^""^ 
adding  '  within  due  and  proper  time.'''  ^^^ 

Lord  Medwyn. — "  We  were  asked  to  read  the  clause  of 
disposition  in  this  feu-right,  as  if  it  consisted  of  three  separate 
and  independent  clauses. — 1.  To  and  in  favour  of  the  husband 
and  wife,  and  the  longest  liver  of  them  two,  in  conjunct  fee  and 
liferent.  2.  And  to  the  heirs  of  the  marriage  of  the  said 
husband  and  wife.  3.  Whom  failing,  to  his  and  her  own 
nearest  and  lawful  heirs  and  assignees  whomsoever,  equally 
between  them  in  fee.  Now  I  had  always  understood,  that  so 
to  read  a  clause  of  destination,  when  the  object  is  to  ascertain 
who  is  fiar  in  conjunct  fees,  and  to  look  only  to  the  words 
immediately  instituting  the  first  disponees  in  the  deed,  was 
opposed  to  the  best  established  rules  of  construction  in  such 
cases.  Stair  most  distinctly  lays  down  this  : — *  The  next  diflS- 
culty  is,  who  is  fiar  in  possessions  or  tailzies  of  sums,  annual- 
rents,  or  lands  in  conjunct  fee,  wherein  these  rules  do  ordinarily 
take  place.  1.  That  the  last  termination  of  heirs  whatsoever 
inferreth  that  person  of  the  conjunct  fiars,  whose  heirs  they  are, 
to  be  fiars,  and  the  other  liferenters.  2.  When  that  is  not 
expressed  potior  est  conditio  masculi,  the  heirs  of  the  man  are 
understood/  We  cannot,  therefore,  exclude  the  consideration 
of  the  ulterior  destinations,  in  order  to  ascertain  the  rights  of 
the  conjunct  fiars ;  in  fact,  it  is  from  these  that  this  is  to  be 
gathered ;  and  there  are  cases  where  the  Court  have  had  to 
construe  even  a  larger  destination  than  in  the  present  case — 
have  considered  every  successive  clause  in  it,  and  taking  a  com- 
bined view  of  the  whole,  have,  with  the  light  reflected  back, 
determined  the  character  of  the  two  parties,  the  first  disponees. 
Stair  mentions  one,  *  where  a  charter  provided  lands  to  a  hus- 
band and  his  wife,  the  longest  liver  of  them  two,  and  the  heirs 
betwixt  them  ;  which  failing,  to  the  heirs  of  the  man's  body  ; 
which  failing,  to  the  wife  her  heirs  whatsoever.' 

"  Now,  then,  what  in  law  is  the  import  of  a  destination  of  a  feu- 
right  to  a  man  and  his  wife,  and  to  the  longest  Uver  of  them,  in 
conjunct  fee  and  liferent,  and  to  the  heirs  of  the  marriage?  If  the 
wife  survives,  and  there  be  no  issue  of  the  marriage,  is  she  fiar  ? 


r. 
Trvs'ikkh. 
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Maddeji      I  think  the  law  has  been  quite  consistent,  and  has  always  found, 
CuHWB  8     in  consequence  of  the  destination  to  the  heirs  of  the  marriage, 
which  are  the  heirs  of  the  husband,  that  he  is  fiar,  and  the 
wife,  though  the  survivor,  is  only  Hferenter.     When  it  was 
thought  that  a  destination  to  a  husband  and  wife,  the  longest 
liver,  and  their  heirs,  meant  their  joint-heirs,  and  of  course  had 
the  same  meaning  as  heirs  of  the  marriage,  the  husband  was 
held  to  be  fiar,  although  the  wife  survived ;  and,  accordingly, 
when  a  dififerent  meaning  came  to  be  attached  to  the  term 
'  their  heirs,^  and  it  came  to  be  understood  as  the  heirs  of  the 
survivor,  and  thus  was  distinguished  from  the  heirs  of  the  mar- 
riage, the  survivor  was  constituted  fiar,  because  the  destination 
carried  the  subject  to  his  or  her  heirs.     But  as  a  destination  to 
the  heirs  of  the  marriage  always  means  the  heirs  of  the  hus- 
band, the  husband  has  always  been  held  fiar,  and  the  wife  only 
a  liferenter,  although  she  should  be  the  survivor.     The  earliest 
case  in  which  a  claim  on  the  part  of  the  surviving  wife  was 
made,  seems  to  have  been  that  of  Edgar,  June  1727,  but  the 
element  of  survivance  does  not  occur  there.     This,  however, 
did  occur  in  the  case  of  Wilson,  1 732,  which  was  decided  ulti- 
mately in  the  House  of  Lords,  and  it  was  held  that  the  fee  was 
not  in  the  surviving  wife.    Watson,  in  1766,  was  a  case  similar 
to  Edgar.    The  case  of  M*Donald,  in  1831,  was  of  a  different 
kind  ;  it  was,  whether,  where  the  destination  was  to  the  spouses 
in  liferent,  and  the  heirs  of  the  marriage  in  fee,  the  fee  was 
not  in  the  children  ?     In  truth,  I  do  not  think  the  addition  of 
the  phrase,  '  to  the  survivor  of  the  two,'  of  much  importance, 
if  the  heirs  of  the  marriage  be  the  next  destination.    The  ques- 
tion of  liferent  or  fee  is  regulated  by  this,  and  not  by  the 
previous  words.     If  conjunct  fee  applies  to  the  right  of  the 
husband,  and  liferent  to  the  right  of  the  wife,  the  right  of  the 
one  or  the  other  will  remain  with  the  survivor,  relieved  from 
the  right  of  the  other  ;  the  husband  surviving,  will  continue  to 
have  the  fee  of  the  whole — the  wife  surviving,  will  take  the 
liferent  of  the  whole,  although  the  words,  '  to  the  survivor  of 
the  two,'  be  not  expressed.     It  can  only  be  of  consequence  to 
insert  them  when  the  further  destination  is  to  *  their  heirs  and 
assignees.' 

"  The  parties  did  not  argue  what  effect  the  ulterior  destiua- 
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tion,  '  to  his  and  her  nearest  heirs  equally  in  fee/  might  have,  Maddw 
and  therefore  I  say  nothing  upon  that  point.  It  is  enough  for  Curbie's 
the  decision  of  the  present  case  that  the  surviving  wife's  right  "^^"" 
does  not  carry  the  fee  of  this  subject."  ^^^ 

Lord  Moncreiff. — "  I  had  at  first  some  doubts  in  this  case ; 
but  I  am  now  satisfied  that  the  interlocutor  is  right  in  the 
result  of  the  first  point  found  by  it,  viz.,  that  the  pursuer  had 
not  by  her  survivance  of  her  husband  an  entire  right  of  fee  in 
the  property.  I  have  no  doubt  of  the  rule  as  laid  down  by 
Erskine  and  Bell,  that  in  a  disposition  to  husband  and  wife  in 
conjunct  fee  and  liferent,  and  the  longest  liver  and  their  heirs, 
the  wife  by  her  survivance  has  a  right  of  fee.  The  doctrine  in 
Erskine  settles  this  ;  and  the  cases  of  Ferguson  and  Riddell, 
and  other  cases,  fully  confirm  it.  Indeed  the  case  of  Forrester 
V.  McGregor,  ultimately  decided  in  the  House  of  Lords,  is  a  still 
stronger  authority  ;  for,  while  all  the  law,  as  laid  down  by 
Erskine,  was  there  expressly  adopted,  the  title  in  that  case  was 
to  the  husband  and  wife  *  in  conjunct  liferent,'  and  not  *  in 
conjunct  fee  and  liferent,'  and  to  the  longest  liver  and  their 
heirs  and  assignees  in  fee.  Yet  Lord  Brougham,  in  a  very 
luminous  judgment,  held  that  there  was  a  fee  in  the  surviving 
wife.  But  the  important  difference  here  is,  that  the  destina- 
tion, after  the  provision  to  the  husband  in  conjunct  fee  and 
liferent  and  the  survivor,  is  not  to  their  heirs,  but  to  the  heirs 
of  the  marriage.  It  certainly  is  not  laid  down  by  Erskine,  that 
this  alters  the  rule  which  he  has  otherwise  stated,  on  the  efiiBct 
of  a  provision  *  to  the  longest  liver  and  their  heirs ;'  but  he 
there  refers  to  the  case  of  Ferguson  as  his  authority,  contrary, 
as  he  supposes,  to  the  old  case  of  Justice.  What  Mr.  Bell  says 
at  the  end  of  his  second  head,  does  not  come  up  to  the  point ; 
and  neither  does  the  case  of  Watson,  to  which  he  refers, 
because  they  do  not  apply  to  the  case  of  a  provision  to  the 
*  longest  liver.'  But  in  Mr.  Bell's  fourth  and  fifth  heads,  he 
gives  the  general  rule  in  that  case  for  a  fee  in  the  surviving 
wife,  but  without  adverting  to  the  special  case  of  the  destina- 
tion being  to  the  heirs  of  the  marriage,  or  the  heirs  of  their 
bodies. 

"  These  considerations  raised  doubts  in  my  mind  at  first 
reading  the  Lord  Ordinary's  note  and  the  record ;  and  to  be 
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Maddbw  sure,  when  Mr.  Erskine  treats  the  case  of  Ferguson  as  opposed  to 
Currib'b  that  of  Justice,  one  might  infer  that  he  did  not  hold  the  provi- 
Trusteeb.    gj^jj  ^^  i  jj^g  j^^-j^  gotten  between  them/  which  occurred  in  the 

1842.       QQ^Q  Qf  Justice,  to  take  it  out  of  the  rule  of  Ferguson.     But  in 
this  he  seems  not  to  have  written  with  his  usual  discrimination. 
There  is  evidently  a  difference  in  principle,  for  when  the  fee, 
failing  both  spouses,  is  provided  to  the  heirs  of  the  mamage, 
there  is  an  evident  presumption  against  the  husband's  intention 
to  give  a  fee  to  the  wife  on  her  survivance,  to  the  exclusion  of 
heirs  of  his  own  body,  which  does  not  apply  to  the  case  of  a 
general  destination  to  *  their  heirs,'  which  may  mean,  and  has 
been  held  to  mean,  the  heirs  of  the  survivor.     The  case  of 
Justice,  therefore,  ought  perhaps  rather  to  be  considered  as  an 
authority  for  the  precise  distinction,  which  is  here  material     I 
am  satisfied,  however,  that  the  point  was  distinctly  determined 
by  the  Court  and  the  House  of  Lords  in  Neilson  v.  Murray. 
There  is  no  confusion  in  this  point.    There  is  some  obscurity  in 
the  report  of  the  case,  from  the  new  ground  taken  after  the 
first  judgment,  and  from  the  discussion  to  which  that  gave 
rise;  but  the  point  here  in  question  was  distinctly  decided, 
viz.,  that  under  the  terms  of  the  marriage-contract  the  fee  was 
in  the  husband.     I  think  that  the  principle  of  that  case  is 
strongly  confirmed  by  the  grounds  of  judgment  in  the  case  of 
Ferguson,  as  reported  by  Kilkerran.     If  *  their  heirs'  could 
have  been  made  '  the  heirs  of  their  bodies,'  the  judgment  would 
clearly  have  been  different ;  it  turned  on  the  distinction.    Rid- 
dell,  &c.,  just  followed  Ferguson  ;  and  it  further  appears  to 
me,  that  in  the  case  of  Forrester  v.  M'Gregor,  Lord  Brougham 
expressly  states  the  very  case,  and  takes  the  distinction,  which 
was  probably  the  reason  for  what  he  says  of  the  old  case  of 
Justice.     On  the  whole,  I  have  now  a  clear  opinion  on  the 
point." 
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A  conveyance  to  a  husband  and  wife  in  conjunct  liferent,  during  all 
the  days  of  their  lifetimey  and  to  the  survivor,  and  their  heirs  and 
assignees  in  fee,  imports  a  right  of  fee  in  the  survivor. 

MCGREGOR  V,  FORRESTER. 

In  1787,  James  Forrester,  by  an  ante-nuptial  contract  pf  Apniis,  i8a4. 
marriage,  conveyed  certain  heritable  subjects  "  to  liimself  and  Narrativk. 
Mary  M*6regor,  his  promised  spouse,  in  conjunct  liferent,  dur- 
ing all  the  days  of  their  lifetime,  and  to  the  longest  liver  of 
them  and  their  heirs  or  assignees  in  fee."  He  farther  bound 
himself  "  to  infeft  and  seize  himself,  and  the  said  Mary 
M'Gregor,  his  promised  spouse,  in  conjunct  liferent,  during  all 
the  days  of  their  lifetime,  and  the  longest  liver  of  them,  and 
their  heirs  or  assignees  in  fee,  in  due  and  competent  form,  by 
two  several  infeftments  and  manners  of  holding."  The  pro- 
curatory  of  resignation  and  precept  of  sasine  contained  in  the 
marriage-contract  were  conceived  in  the  same  terms. 

On  the  husband's  death  the  widow  brought  an  action  of 
declarator  against  her  eldest  son,  to  have  it  found  and  declared 
that  she  had  the  only  good  and  undoubted  right  to  the  fee  of 
the  lands  conveyed  in  the  marriage-contract. 

Pleaded  for  the  Pursuer. — By  the  terms  of  the  convey-  aroumiwt  foe 

,  ,  PUBSUSB. 

ance  contained  in  the  pursuers  marriage- contract,  the  fee  of 
the  lands  conveyed  by  it  is  vested  in  the  pursuer  as  the  sur- 
vivor of  the  marriage.  There  is  a  conveyance,  first,  of  a 
conjunct  liferent  to  the  spouses,  and,  secondly,  of  the  fee  to  the 
longest  liver  of  the  two,  and  their  heirs  and  assignees.  The 
liferent  is  contained  in  the  first  member  of  the  dispositive 
clause,  and  then  follows  the  disposal  of  the  fee,  which  is,  "  to 
the  longest  liver  of  the  spouses,  and  their  heirs  or  assignees,  in 
fee."  There  is  no  rule  of  construction  by  which  such  a  con- 
veyance can  be  held  to  import  anything  less  than  a  conveyance 
in  fee  to  the  survivor  of  the  marriage. 

Pleaded  for  the  Defender. — The  subjects  in  question  aboument  fob 

.  DXFBNDBB. 

belonged  to  the  husband,  and  he  got  nothing  by  the  pursuer 


734 


FEE  AND  LIFERENT. 


B1*Grkoob 

t». 

FoRBESTEn. 


1834. 


in  return.  The  legal  effect  of  the  marriage-contract  is  to  give 
the  pursuer  a  liferent  only,  and  not  a  fee.  There  is  first  a 
conjunct  liferent  The  words  are,  "  to  himself  and  the  said 
Mary  McGregor,  in  conjunct  liferent,  during  all  the  days  of 
their  lifetime."  There  is  then  a  right  of  survivorship.  The 
words  are,  "  to  the  longest  liver  of  them.'^  Lastly,  there  is  a 
right  of  fee.  The  words  are,  "  and  their  heirs  in  fee.'"  It  is  a 
conjunct  liferent,  during  the  lifetime  of  the  spouses,  then  a 
liferent  during  the  lifetime  of  the  survivor,  and  then  a  fee  in 
the  heirs  of  the  spouses.  There  is  nothing  in  the  construction 
of  the  words  to  raise  a  fee  in  the  surviving  wife,  or  to  apply 
the  intermediate  right  of  survivorship  to  the  fee  which  follows, 
more  necessarily  than  to  the  liferent  which  precedes.  If  the  words 
do  not  clearly  and  unambiguously  give  the  pursuer  a  right  of 
fee,  no  such  right  can  be  claimed  by  her.  The  contract  ought 
not  to  be  construed  so  as  to  leave  the  children  destitute.  The 
wife's  heirs  are  not  preferred,  for  the  children  of  the  marriage 
are  equally  the  heirs  of  both.  There  is  nothing,  therefore,  to 
justify  the  interpretation,  that  the  fee  was  intended  to  be  con- 
veyed to  the  wife. 


JUDOMBXT. 

Junes,  1831. 


The  Court  "  Decerned  in  terms  of  the  libel." 


Hou.Qc  of  Lords.      The  defender  having  appealed  to  the  House  of  Lords,  "  It 
Apr    3,    3  .  ^^  Ordered  and  Adjudged  that  the  interlocutor  complained  of 
be  Affirmed." 


Opinions.  Lord  Brougham. — "  My  Lords,  this  caso  turns  entirely  upon 
the  construction  of  a  clause  in  a  marriage  settlement,  or  rather 
contract,  in  the  following  words  : — *  In  contemplation  of  which 
marriage,  and  in  consideration  of  the  sums  after  mentioned, 
contracted  on  the  part  of  the  said  Mary  McGregor,  the  said 
James  Forrester  hereby  dispones  and  conveys,  to  and  in  favour 
of  himself  and  the  said  Mary  M'Gregor,  his  promised  spouse,  in 
conjunct  liferent,  during  all  the  days  of  their  lifetime,  and  to 
the  longest  liver  of  them,  and  their  heirs  or  assignees  in  fee, 
heritably  and  irredeemably,  all  and  haill  the  just  and  equal 
half  of  the  said  James  Forrester's  nine-shilling  and  nine-penny- 
land  of  old  extent,  in  the  Garth  quarter,  commonly  called 
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Bullshill,  with  the  houses,  biggings,  &c.,  which  some  time  be-    M'GnEoon 
longed  to  James  Riddock,  who  disponed  the  same  to  Janet    FoBRRirrKH. 
Hutton,  deceased,  the  said  James  Forrester's  late  spouse,  and       U84. 
from  whom  he  acquired  right  by  his  contract  of  marriage,  as 
to  the  one-half ;  and  by  a  disposition  from  her,  bearing  date 
the  29th  day  of  December  1780,  as  to  the  other  half,  and  upon 
which  titles  he  stands  infeft/    As  to  the  question  upon  the  fact 
of  description,  I  have  no  doubt  that  Bullshill  is  treated  as 
tenementum  separatvmh^  so  that  the  only  question  is,  whether 
this  provision  gave  the  fee  to  the  survivor,  whether  husband  or 
wife,  or  only  to  the  husband,  with  a  liferent  to  the  wife  ? 

"  The  Court  below  held  that  the  wife  took  a  fee  by  having 
survived,  and  I  am  of  opinion  their  Lordships  came  to  a  right 
conclusion.  As  in  other  countries,  so  in  Scotland,  considerable 
nicety  has  been  introduced  into  the  construction  of  instruments 
which  deal  v^ith  the  fee  of  estates,  while  they  also  deal  with  a 
life  interest  in  the  same,  or  as  we  should  say  in  England,  which 
at  once  give  a  particular  estate  carved  out  of  the  whole  fee, 
and  dispose  of  the  remainder,  or  that  which  remains  of  the  fee, 
upon  the  determination  of  the  particular  estate.  The  Scotch 
law  regards  the  interests  successively  taken,  as  successive  fees 
peculiarly  restricted,  and  not  as  one  estate  or  interest  carved 
into  portions.  But  one  remark  is  applicable  to  both  systems  of 
jurisprudence,  because  it  arises  from  the  natural  course  of  things 
in  men's  dealing  with  their  property,  without  having  very  well 
defined  ideas  of  their  own  intentions.  The  constiiictions  given 
to  certain  words  are  really  often  much  less  arbitrary  and 
refined  than  they  appear  to  be.  The  Court  is  forced  to  find  a 
meaning  where  the  party  has  expressed  it  most  obscurely; 
still  oftener  where  he  entertained  inconsistent  and  repugnant 
intentions,  and  where  we  are  obliged  to  choose  between  the 
two ;  or  where  he  only  entertained  an  imperfect  or  partial 
intention,  and  we  must  supply  the  defect,  so  as  to  further  what 
was  his  most  probable,  and  therefore  presumable  intentions. 
The  rules  of  construction  thus  adopted  from  necessity,  are  to 
be  regarded  as  fixed,  in  order  that  men's  affairs  may  be 
governed  by  known  principles,  and  that  the  law  may  be  uniform. 
Of  this,  the  doctrine  of  the  Scotch  law,  touching  settlements  or 
gifts  to  husband  and  wife,  afford  a  remarkable  illustration.     If 
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m^Gbkoor     an  interest  is  given  to  husband  and  wife,  in  conjunct  fee  and 
FoRBxsTXB.    liferent,  and  to  the  heirs  of  the  marriage,  and  to  the  heirs  of 
ig84.       their  bodies,  the  latter  expression  clearly  shews,  that  as  far  as 
this  marriage  goes,  the  husband's  heirs  take,  and  the  wife's 
heirs  being  his,  the  fee  is  in  fact  his.     At  least,  there  being  a 
necessity  to  choose  which  shall  have  a  fee,  which  both  cannot 
have,  and  the  law  not  allowing  a  fee  to  remain  in  suspense  or 
abeyance,  the  husband  is  preferred,  and  the  fee  is  vested  in 
him.     No  violence  is  done  to  the  words  ;  and  the  plain  intent 
is  followed  out  as  far  as  it  can  be,  without  being  inconsistent 
with  any  other  meaning  expressed,  and  with  known  and  fixed 
rules  of  law.    But  when  it  is  to  the  parties  in  conjunct  fee,  and 
their  heirs,  their  *  marriage '  being  dropped,  the  heirs  of  the 
one  are  not  those  of  the  other  party  ;  and  as  some  one  must 
have  the  fee,  the  law  does  not  hold  this  a  joint  estate,  but  pre- 
fers the  husband  propter  personcB  dignitatem.    The  wife's  right, 
notwithstanding  the  words  *  conjunct  fee,'  is  reduced  to  a  life- 
rent ;  and  *  their  heirs,'  as  well  as  '  heirs  of  their  body,'  is  read  as 
if  it  had  been  the  husband's  heirs  only — under  certain  restric- 
tions in  special  circumstances,  not  necessary  to  be  here  gone  into. 
"  Something  of  the  same  kind  is  observable  in  our  doctrine 
of  limitations  and  estates.     Where  something  self-repugnant  is 
to  be  found  in  a  gift,  where  the  giver,  whether  testator  or 
settler,  discloses  not  one  plain  or  consistent  intention,  but  two 
meanings  which  cannot  both  stand,  we  must  choose  between 
them   the  best  way  we  can.      Mathematicians   call   this  au 
impossible   case  where  there  is  something  self-repugnant  or 
contradictory  in  the  diflFerent  conditions  of  a  problem,  and  of 
course  they  cannot  resolve  it.     But  the  courts  of  law  are  often 
obliged,  in  the  affairs  of  mankind,  to  come  as  near  the  prevail- 
ing or  general  intent  as  they  can,  and  to  this  they  sacrifice  the 
particular  intent.     Thus  an  estate  to  a  man  for  life,  and  no 
longer,  with  remainder  to  the  heirs  of  his  body,  is  self-contra- 
dictory, for  there  is  by  one  part  of  the  gift  an  estate  for  life,  and 
in  another,  an  estate  tail  given  to  him.     And  so  an  estate  to  a 
man  for  life,  with  remainder  to  his  heirs  and  assignees,  is  a  fee, 
because  one  part  being  a  life  estate,  and  another  a  fee,  we 
cannot  give  him  both,  and  must  choose  by  the  prevailing  and 
therefore  probable  intent. 
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"  The  settlement  before  us  is  materially  different  from  the  m«omoo» 
ordinary  case,  of  which  alone  we  have  hitherto  spoken.  It  is  FoBBum. 
not  to  the  party  in  conjunct  fee,  but  in  liferent  only,  and  to  "isaT 
the  longest  liver,  and  their  heirs  and  assignees  in  fee ;  and  the 
question  is,  whether  or  not  the  rule  in  the  husband's  favour 
applies  here  ?  It  is  quite  plain  that  we  are  not  driven  here,  as 
we  might  be  thought  in  the  former  case  to  be,  by  the  necessity 
of  choosing  betw^een  two  irreconcilable  intentions.  The  whole 
may  in  the  present  instance  stand  well  together.  The  husband 
and  wife  have  no  conjunct  fee  given  them,  and  then  something 
to  their  heirs,  but  they  have  a  liferent  only,  and  a  fee  is  given 
to  their  heirs  and  assignees.  But  in  case  this  should  be  thought 
to  import  a  fee  to  themselves  also,  as  if  it  had  been  to  them  in 
conjunct  fee,  and  their  heiis,  which  I  am  not  disposed  to  dis- 
pute, the  important  words  are  added,  *  and  to  the  longer  liver, 
and  their  heirs/  Now  I  think  this  may,  consistently  with  rest 
of  the  gift,  well  be  read,  *  to  the  parties  jointly  for  life,  and  then 
to  the  survivor,  and  that  survivor's  heirs,'  which  is  plainly  a 
liferent  to  both  jointly,  and  a  fee  to  the  longer  liver.  The 
authority  of  Erskine  is  quite  explicit  in  favour  of  this  view  of 
the  gift.  He  says,  '  when  the  right  is  between  the  husband 
and  wife,  and  to  the  longest  liver,  and  other  heirs,  the  fee  is, 
in  the  event  of  the  wife's  surviving,  adjudged  by  our  late  deci- 
sions, to  belong  solely  to  the  wife,  to  the  entire  exclusion  of  the 
husband's  heir,  as  if  the  right  had  been  granted  in  the  same 
terms  to  two  strangers,  contrary  to  the  old  practice.  III.  8,  36  ;' 
and  he  cites,  as  shewing  the  old  practice,  the  case  of  Justice  in 
1668,  reported  by  Lord  Stair  ;  and  as  shewing  the  altered  and 
modern  course  of  decision,  he  cites  that  of  Ferguson,  1739. 
There  can  be  no  doubt  that  this  last  decision  fully  bears  out 
Mr.  Erskine's  statement.  It  was  the  case  of  a  bond  to  the 
husband  and  wife,  and  the  longer  liver  of  them  two,  their  heirs, 
executors,  and  assignees ;  and  Lord  Kilkerran,  who  reports  the 
decision,  states  it  to  have  gone  on  the  force  assigned  to  the 
words,  *  the  longer  liver  and  their  heirs,'  which  was,  he  said, 
read  as  if  it  had  been  to  the  heir  of  the  longer  liver.  Now, 
can  we  avoid  this  inference,  without  wholly  rejecting  these 
words,  *  longer  Uver  ?' — a  violence  far  too  great  to  be  done  to 
such  a  material  expression.    But  I  do  not  think  that  the  older 
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M'GBinoK    case  of  Justice,  cited  by  Mr.  Erskine,  so  satisfactorily  proves 
the  older  law  to  have  been  wholly  different  on  this  point.     It 
was  a  bond  to  husband  and  vnfe,  and  the  legal  heir  of  them 
two,  and  heirs  gotten  betwixt  them,  or  their  assignees ;  which 
failing,  to  the  heirs  of  the  last  heir,  and  it  was  held  to  be  a  fee 
in  the  husband,  and  that  the  heirs  of  the  marriage  were  heits 
of  provision  to  him,  and  that  failing  heirs  of  the  marriage,  the 
wife^s  heirs  were  substituted  as  heirs  of  tailzie,  and  they  ordered 
such  a  disposal  of  the  money  as  gave  the  reversion  to  the  wife's 
heirs  and  assignees  after  the  decease  of  the  only  heir  of  the 
marriage.      Dirleton,  who  also  observes  upon  the  case,  says, 
that  the  Lords  held  the  wife  lud  not  the  fee,  but  that  her  heirs 
took  as  heirs  of  provision  to  the  heir  of  the  marriage.     The 
denial  of  the  wife  taking  any  fee,  is  hardly  reconcilable  with 
the  decision  which  vested  the  reversion,  expectant  upon  the 
only  child's  life  interest,  in  the  assignees,  as  well  as  heirs  of  the 
wife  ;  for  what  is  the  interest  in  a  chattel  given  to  assignees  as 
well  as  heirs  other  than  a  fee-simple  ?     However,  we  need  not 
embarrass  ourselves  with  this  case,  where  we  find  that  of  Fer- 
guson so  much  more  clear  the  other  way.   Indeed,  independent 
of  nice  construction  on  the  cases,  the  plain  and  unhesitating 
dictum  of  Mr,  Erskine  is  of  the  greatest  weight.     It  stands 
unimpeached  by  subsequent  decision, — is  in  strict  accordance 
with  the  principle  which  I  have  stated,  and  is  contradicted  by 
no  principle  of  law.     It  therefore  must  be  taken  to  be  suffi- 
cient for  settling  this  point.     I  have  carefully  examined  the 
other  cases  upon  these  questions,  both  the  older  ones  and  those 
of  more  recent  date,  and  I  find  nothing  inconsistent  with  the 
opinion  which  I  have  formed.     I  can  find  no  doubt  expressed 
as  to  the  doctrine  of  Erskine,  and  the  soundness  of  the  case  of 
Ferguson,  except  the  observation  of  part  of  the  Court  in  the 
later  case  of  Murray,  1827.     That  case  was  not,   however, 
decided  on  this  ground,  and  Lord  Gillies  expressly  says,  that 
but  for  the  specialty  in  it,  the  law  would  have  been  clear  upon 
the  authority  of  Erskine  and  of  Fergusons  case.     I  woolJ 
therefore  beg  leave  to  move  your  Lordships  that  the  decision 
be  affirmed." 
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1.  In  the  case  of  Ferguson  v. 
M'Georoe,  July  22,  1739,  a  bond, 
which  bore  the  sum  to  have  been 
received  from  husband  and  wife, 
was  taken  to  the  man  and  his 
wife,  and  the  longest  liver  of  them 
two,  their  heirs,  executors,  and 
assignees.  The  marriage  being 
dissolved  by  the  predecease  of  the 
husband  without  children,  and  an 
action  having  been  brought  in 
order  to  have  it  determined  to 
whom  the  simi  in  the  bond  be- 
longed, the  Coftrt  found  it  to 
belong  absolutely  to  the  wife,  as 
longest  liver.  Lord  Kilkerran, 
in  his  Decisions,  observes, — "  Seve- 
ral of  the  Lords  dissented,  who 
were  of  opinion  that  it  resolved 
into  a  liferent  only  to  the  wife, 
agreeable  to  the  express  opinion 
of  Craig,  L.  2,  Dieg.  22,  and  that 
the  construction  put  upon  that 
opinion  of  Craig's,  that  it  referred 
only  to  proper  feus  and  not  to 
money,  was  without  foundation, 
his  reasoning  in  that  passage  ap- 
plying to  the  one  as  well  as  to  the 
other.  There  was  no  doubt  but 
the  husband  was  so  far  fiar,  as 
not  only  to  have  the  disposal  of 
the  money  during  his  life,  but 
that  it  was  also  affectable  by  his 
creditors.  But  the  question  turned 
upon  this,  Whether  by  the  words, 
*  their  heirs,'  were  only  imder^ 
stood  the  heirs  of  the  marriage, 
who  alone  could  be  properly  called 
their  heirs,  and  that  the  farther 
substitution  of  the  husband  had, 
per  errorem^  been  neglected,  as 
Craig  dicto  loco;  or  if  the  natural 
force  of  the  words,  their  heirs,  in 
this  case,  was  the  same  as  if  the 
bond  bad  borne,  and  to  the  heirs 


of  the  longest  Uver  ?  which  last 
prevailed  as  above." — KiUcerran's 
Decisiona,  p.  189. 

2.  In  the  case  of  Boroughs  v. 
MTarquhar's  Trustees,  July  6, 
1842,  Mr.  MTarquhar  purchased 
a  property,  and  took  the  titles  to 
himself  "  and  his  spouse,  in  con- 
junct fee  and  liferent,  and  to  the 
survivor,  and  their  heirs,  assignees, 
or  disponees  whomsoever."  After 
her  husband's  death,  his  widow 
brought    an    action  against  her 

'husband's  trustees,  concluding  to 
have  it  found  that  she,  in  virtue 
of  the  above  conveyance,  had  now 
an  unlimited  fee  in  the  subjects 
conveyed.  The  defenders  plead* 
ED, — That  according  to  the  sound 
construction  of  the  conveyance 
founded  on,  the  pursuer's  right  to 
the  subjects  conveyed  was  not  that 
of  an  absolute  or  unlimited  fee, 
but  a  liferent  right  only.  Lord 
CuNiNGHAME,  Ordinary,  "  Found 
that  according  to  the  legal  con- 
struction of  the  dispositive  clause 
in  the  disposition  libelled  on,  the 
pursuer,  as  the  survivor  of  the 
spouses,  is  now  the  unlimited  fiar 
of  the  property  thereby  conveyed." 

3.  In  a  Note  to  his  Interlocu- 
tor his  Lordship  observed, — "  The 
present  case  is  dist||iguished  from 
the  late  caseof  Madden  andCurrie, 
by  that  difference  in  the  destina. 
tion  which  is  held  to  import  a 
transmission  of  the  entire  fee  to 
the  surviving  wife,  which  was  not 
maintainable  in  Madden's  case. 
In  that  instance,  the  disposition 
was  taken  to  the  spouses  '  in  con- 
junct fee,  and  to  the  heirs  of  the 
marriage  of  the  said  Edward  Kerr 
i^d   Elizabeth  Madden;    whon^ 
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failing,  to  his  and  her  own  nearest 
and  lawful  heirs,  heritably  and 
irredeemably/  Here  the  disposi- 
tion is  in  favour  of  the  spouses 
*  in  conjunct  fee  and  liferent,  and 
to  the  survivor  and  their  heirs 
(not  of  the  marriage),  assignees, 
or  disponees  whomsoever,  herita- 
bly and  irredeemably/  When  the 
destination  is  in  the  preceding 
terms,  without  any  substitution  of 
the  heirs  of  a  subsisting  marriage, 
the  Lord  Ordinary  holds  himself 
bound  by  a  series  of  authorities 
which  he  cannot  now  question,  to 
construe  the  right  as  vesting  a  fee 
in  the  survivor. — See  Erskine,  B. 
iii.  t.  8,  §  36,  and  Mr.  Bell's  Com- 
mentaries, vol.  i.  p.  56,  and  the 
authorities  therein  referred  to. 
The  defenders  allege  that  the 
cases  quoted  related  to  the  con- 
struction of  bonds,  and  not  to 
conveyances  of  land,  but  the  Lord 
Ordinary  is  not  aware  that  any 
distinction  can  be  taken  between 
the  cases.  It  is  quite  clear  that 
our  institutional  writers  view  the 
legal  interpretation  given  to  this 
destination  in  the  reported^  cases, 
as  regulating  it  in  all  rights  in 
which  it  is  adopted  by  the  parties. 
Further,  the  legal  interpretation 
due  to  this  destination  was  fully 
considered,  and  the  fee  found  to 
belong  to  the  surviving  wife,  in  a 
case  where  the  words  were  less 
favourable  to  support  a  claim  of 
fee  than  those  which  are  used  in 
the  present  case.  The  case  re- 
feiTed  to  is  that  of  McGregor  v, 
Forrester,  which  was  raised  on  a 
disposition  granted  by  a  huisband 
'  to  himself  and  his  promised 
spouse  in  conjunct  liferent,  during 


all  the  days  of  their  lifetime,  and 
to  the  longest  liver  of  them^  and 
their  heirs  and  assignees,  in  fee/ 
In  that  case  the  fee  was  adjudged 
to  the  surviving  wife,  both  in  this 
Court  and  in  the  House  of  Lords. 
The  question  was  considered  in 
this  Court  as  clear  and  settled; 
but  Lord  Brougham  entered  fully 
into  its  merits  in  the  House  of 
Lords,  and  adverted  to  all  the 
authorities.  But  as  the  previous 
conveyance  there  was  iii  conjunct 
liferent  only,  wlfile  the  disposition 
here  is  both  in  liferent  and  fee,  it 
follows  a  fortiori^  that  the  destina- 
tion in  the  present  instance  ought 
to  carry  the  fee  to  the  wife.  It 
was  remarked  that  the  question  in 
Forrester's  case  occurred  on  a  pro- 
vision in  an  antenuptial  contract 
of  marriage,  while  the  claim  here 
is  founded  on  a  conveyance  by  the 
husband  to  the  wife  long  after 
marriage.  But  if  a  party  oonvey» 
any  property  or  right  under  a 
substitution  of  definite  technical 
import  in  law  and  practice,  it 
must  receive  efiect,  whatever  mav 
be  the  form  or  occasion  of  the 
deed  in  which  it  is  inserted." 

4.  The  defenders  having  re- 
claimed, the  Court  "  Adhered." 
Lord  Justice-Clerk  Hope  ob- 
served,— "  We  can  hardly  dis- 
turb the  universal  practice  and 
understanding  of  the  law  on  thifj 
subject.  I  think  there  is  a  clear 
and  valid  principle  for  the  deci- 
sions on  this  point.  There  is  here 
a  conveyance  to  the  two  pera.»iis 
in  conjunct  fee  and  liferent,  anJ 
to  the  survivor,  and  their  heiis 
and  assignees.  There  being  a 
clear  and  distinct  conveyance  of 
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the  fee  to  the  survivor,  to  take 
eflfect  on  the  decease  of  the  other, 
and  this  condition  being  purified 
by  the  event  occiuring,  how  can 
the  law  refuse  efiect  to  such  con- 
veyance ?  Can  the  law  hold,  in 
respect  of  the  conveyance  to  heirs 
whatsoever,  that  there  is  a  limita- 
tion of  the  fee  to  the  husband  ? 
It  appears  to  me  that,  by  the 
force  of  the  dispositive  words,  the 


fee  is  conveyed  to  the  survivor." 
Lord  Medwyn  concurred.  Lord 
MoNCREiFF. — "  I  am  of  the  same 
opinion.  We  cannot  know  the 
party's  intention  by  an}i;hing  else 
than  by  legal  construction  of  the 
deed.  He  evidently  had  great 
favour  for  his  wife,  perhaps  indis- 
creet favour.  I  cannot  separate 
this  from  the  case  of  Forrester  in 
the  House  of  Lords." 


Nabrati\x 


A  conveyance  by  a  husband  or  wife  to  both  the  spouses,  and  the  longest 
liver  in  liferent,  and  to  the  children  of  the  marriage  in  fee,  does 
not  import  a  right  of  fee  in  the  survivor  of  the  spouses,  but  leaves 
the  fee  untransferred. 

MACKELLAR  v,  MARQUIS. 

In  1823  James  Scott  and  his  wife,  "  in  order  to  settle  their  Dec.  4, 1840. 
affairs,  and  prevent  all  disputes  and  differences  regarding  the 
succession  to  their  means  and  estate,"  executed  a  postnuptial 
disposition  and  settlement,  by  which  they  conveyed  all  the  pro- 
perty, heritable  or  moveable,  which  might  belong  to  them  at 
their  death,  "  in  favour  of  themselves  and  the  longest  liver  of 
them  in  liferent,  and  to  the  children  that  might  be  procreated 
of  the  marriage  equally  amongst  them  in  fee  f  whom  failing, 
to  the  husband's  sister,  Marion  Scott,  spouse  of  John  Marquis, 
in  liferent,  for  her  liferent  use  allenarly,  and  to  her  heirs,  dis- 
ponees,  or  assignees,  in  fee.  The  general  conveyance  was 
granted,  with  the  exception  of  the  household  furniture  and  of 
the  sum  of  £500,  which  were  declared  to  be  at  the  disposal  of 
the  wife  at  her  death. 

Power  was  reserved  to  the  spouses,  during  their  joint  lives, 
to  alter  the  settlement  in  whole  or  in  part,  as  they  might  think 
proper ;  and  power  was  also  reserved  to  the  husband,  in  case 
of  his  being  the  survivor,  to  sell  and  dispose  of  their  whole 
means  and  estate,  or  to  make  void  the  settlement  at  pleasure. 
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Mackellab  James  Scott  died  in  1839  without  issue,  leaving  considerable 
Mabquis.  property,  both  heritable  and  moveable.  None  of  the  property 
ig4Q  had  come  through  the  wife.  In  1840  Mrs.  Scott  raised  an 
action  against  John  Marquis,  her  husband's  nephew,  who  along 
with  the  other  children  of  Marion  Scott,  had  obtained  them- 
selves decerned  and  confirmed  executors-dative  of  their  unde 
James  Scott,  qua  general  disponees.  In  this  action  she  allied 
that  she  was  fiar  of  the  whole  estate  under  the  deed  of  1823, 
and  concluding  against  the  executors  for  a  count  and  reckon- 
ing, and  for  payment  to  her  of  the  whole  moveable  estate,  and 
of  the  rents  drawn  from  the  heritable  estate,  and  for  delivery 
of  the  title-deeds  of  the  heritable  estate.  The  defenders  re- 
sisted, on  the  ground  that  she  had  no  right  of  fee,  except  in  the 
household  furniture  and  in  the  sum  of  £500,  which  had  been 
expressly  placed  at  her  disposal. 

Aroumknt  roa  Pleaded  FOR  THE  PcjRSCJER. — A  destination  to  parents  "  in 
liferent,"  and  to  children  nascituri  in  fee,  vested  the  fee,  not  in 
the  children,  but  in  the  parents,  one  or  other  of  them,  accord- 
ing to  circumstances.  In  the  present  case,  these  dispositive 
words  were  so  applied  as  to  vest  the  fee  in  the  survivor  of  the 
spouses,  because  they  were  conceived  "  in  favour  of  ourselves," 
viz.,  the  parents,  "  and  the  longest  liver  of  us,"  and  "  to  the 
children  that  may  be  procreated  of  our  marriage."  For  these 
children,  if  existing,  were  necessarily  the  heirs  of  the  surviving 
spouse.  And  thus,  while  using  such  dispositive  terms  as  im- 
ported the  conveyance  of  a  fee  to  the  spouses,  the  conveyance 
of  that  fee  was  farther  conceived  in  favour  of  the  survivor  of 
the  spouses,  and  of  those  who  were,  at  least  in  the  firat  instance, 
looked  to  as  the  heirs  of  such  survivor.  But  there  were  numer- 
ous decisions  to  the  effect  that  the  conveyance  of  a  fee  to 
spouses,  and  the  survivor  of  them,  and  the  heirs  of  the  survivor, 
imported  a  fee  in  the  survivor,  whether  husband  or  wife. 

The  technical  construction  given  by  the  law  to  a  destination 
iti  favour  of  parents  in  liferent,  and  children  nascituri  in  fee, 
was  not,  in  the  general  case,  capable  of  being  controlled  bj 
any  reference  to  the  mere  intention  of  the  parties,  whether 
gathered  from  the  other  terms  of  the  deed,  or  intrinsically  from 
the  destination  itself.     But  even  if  it  were,  there  was  nothing 
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in  the  subsequent  clauses  which  establislied  the  intention  of  the    Kagkulab 
parties  that  the  right  of  the  surviving  wife  should  be  restricted     Masquxs. 
to  a  liferent.  li^ 

The  destination  over  in  favour  of  a  third  party,  failing  the 
parents  and  the  children  of  the  marriage,  could  not .  affect  the 
previous  constitution  of  the  fee  in  the  parents  or  survivor  of  the 
parents.  But  Marion  Scott  and  her  children  were  truly  gra- 
tuitous third  parties  in  reference  to  a  postnuptial  settlement, 
under  which  no  onerous  rights  arose  excepting  to  the  contract- 
ing parties  and  their  contemplated  issue. 

The  clause  reserving  power  to  the  spouses  jointly  to  alter  the 
deed,  during  their  lives,  shewed  that  the  husband  had  not  a  fee 
left  in  him,  and  was  wholly  incompatible  with  the  existence  of 
a  full  right  of  fee  in  him,  as  he  could,  in  that  case,  have  altered 
the  deed  at  pleasure  by  his  own  act.  And  he  had  no  large 
power  of  alteration,  excepting  in  an  event  which  never  hap- 
pened, viz.,  his  surviving. 

Pleaded  for  the  Defenders. — Exfigura  verborum,  a  right  ARGunBiiTtoE 
of  liferent  merely  was  given  to  the  pursuer  ;  in  which  respect 
the  case  differed  from  those  of  Ferguson  and  Macgregor,  &c. 
And  though  it  was  an  established  rule,  that  a  conveyance  by  a 
third  party  to  a  parent  nominatim  in  liferent,  and  to  children 
HMcituri  in  fee,  created  a  fee  in  the  parent,  this  rule  had  no 
application  to  a  conveyance  between  spouses,  where  there  was 
not  the  same  presumption  that  the  spouse-disponer  meant  to 
divest  himself,  or  to  make  the  rights  of  the  children  subordinate 
to  those  of  the  other  spouse.  Nor  did  any  difficulty  arise  in 
this  case  as  to  the  fee  being  in  pendente,  because  the  pursuer 
was  not  the  sole  disponee ;  her  husband,  in  law  the  dignior 
persona,  was  a  disponee  also ;  and  thus  there  was  no  necessity 
for  a  constructive  fee  in  her  person. 

Even  assuming  that  there  was  no  onerosity  in  the  origin  of 
the  right  conferred  by  the  deed  on  the  defenders,  it  was  enough 
for  them  if  the  husband  died  vested  in  the  fee,  as  they  were 
called  as  his  heirs,  and  the  pursuer's  action,  so  far  as  rested  on 
the  allegation  that  she  was  fiar,  must  be  groundless.  Failing 
children  of  the  marriage,  no  relation  of  the  pursuer's  was  called 
in  any  event.     A  sister  of  the  husband  and  her  children  were 
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expressly  called,  and  as  the  husband  was  entitled  to  select 
among  his  relations  the  person  whom  he  most  favoured,  this 
was  just  as  strong  an  instance  of  the  well-known  test,  cujus 
h(Bredibu8  maxime  prospicitur^  as  if  the  husband's  heirs  in 
general  had  been  called.  The  provision  as  to  the  reserved 
power  to  alter  also  shewed  that  the  husband  was  chiefly  con- 
sidered in  the  deed,  as  no  such  power  was  reserved  to  the 
pursuer  if  she  survived,  while  the  fullest  power  was  reserved  to 
the  husband. 

Even  if  the  construction  of  the  dispositive  clause  were  doubt- 
ful, several  of  the  subsequent  clauses,  and  especiaUy  the  clauses 
giving  a  right  of  fee  in  the  furniture  and  in  a  sum  of  £500, 
shewed  a  clear  intention  to  limit  the  pursuer's  right  to  a 
Uferent ;  and  that  intention  ought  to  receive  efibct.  There  was 
scarcely  any  case  of  a  settlement  affecting  the  interests  of 
spouses  and  children,  where  the  whole  deed  was  not  to  be 
looked  to,  and  the  intention  of  parties  gathered  from  its  general 
result ;  and  certainly  the  present  deed  ought  to  be  so  dealt 
with. 


Note  of  Lord 
Ordinary. 


Lord  Coninghamb,  Ordinary,  Found,  "  That  according  to 
the  sound  legal  construction  of  the  said  settlement  by  the 
pursuer  and  her  husband,  the  pursuer,  Mrs.  Scott,  was  onlj 
constituted  a  liferentrix  of  the  subjects  therein  specified  in  case 
of  her  survivance,  with  the  exception  of  the  household  furniture, 
and  of  a  legacy  of  £500  sterling,  placed  at  the  pursuer  s  dis- 
posal at  her  death:  Therefore  finds  that  the  pursuer,  Mrs. 
Scott,  has  no  title  to  insist  in  the  conclusions  for  payment  of 
the  moveable  funds,  nor  for  a  conveyance  of  the  heritable  estate, 
and  delivery  of  the  titles  thereof,  as  libelled." 

In  a  Note  the  Lord  Ordinary  observed, — "  It  humbly  appears 
to  the  Lord  Ordinary,  that  the  authorities  for  the  construction 
of  the  deed  contended  for  by  the  defender  are  altogether  insu- 
perable. In  the  first  place,  there  never  was  at  any  period,  nor 
is  there  now,  any  doubt,  that  a  conveyance  in  general  and 
ordinary  terms,  to  a  specified  party  (by  name)  in  liferent,  and 
to  another  party  (also  named)  in  fee,  confers  only  a  limited 
right  of  liferent  on  the  first  party,  while  the  fee  descends  to  the 
second.     In  cases  of  that  description,  there  is  no  need  of  the 
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qualifying  term  *  allenarly'  to  limit  the  liferenter's  right,  because  Maodlla* 
he  is  both  exfigura  verhorumy  and,  in  every  legal  point  of  view,  mabquu. 
a  mere  liferenter,  as  the  conveyance  imports.  In  the  next  1340. 
place,  however,  it  appears  from  a  history  of  the  law  and  its 
precedents,  that  in  process  of  time,  from  various  causes,  a 
species  of  liferent  came  to  be  recognised,  which  was  only  a 
limited  right  in  name,  while  the  liferenter  truly  enjoyed  all  the 
rights  of  fee.  Such  was  the  case  when  parties  made  resignation 
or  took  charters  from  the  superior  for  new  infeftment  in  their 
own  favour  in  liferent,  and  to  their  heirs-male  or  heirs-of-line 
in  fee,  reserving  power  to  alter,  burden,  or  sell  the  premises. 
Such  a  title  was  expede  to  give  their  heirs  facility  in  getting 
infeftment  when  the  succession  opened  to  them,  and  it  is  well 
known  that  many  of  the  mortis  causa  settlements  of  heritage 
were  made  in  these  terms.  Hence  rights  of  liferent  in  a  large 
class  of  cases  were  construed  and  truly  constituted  rights  of 
fee.  In  like  manner,  nominal  rights  of  liferent  were  considered 
as  rights  of  fee,  in  other  instances,  where  a  supposed  technical 
necessity  existed  for  that  construction,  as  when  dispositions  or 
settlements  were  given  to  individuals  in  liferent,  and  their 
children  nascituri  in  fee.  According  to  the  view  of  old  feu- 
dalists, no  fee  could  continue  in  pendente ;  and  as  it  was  often 
difficult  to  find  any  party  in  whom  the  fee  could  even  by  fiction 
be  held  as  vested,  when  a  right  was  conveyed  to  unmarried 
parties  in  liferent,  and  their  lawful  children  in  fee,  it  came  to 
be  presumed  in  such  cases  that  the  rights  of  ownership  were 
meant  to  be  given  to  the  disponee,  though  denominated  a  life- 
renter  only.  But  even  that  rule  of  law  was  evidently  felt  to  be 
highly  unjust  and  inexpedient,  and  therefore  when  a  term  was 
used — supposed  to  denote  with  peculiar  clearness  that  the  dis- 
ponee was  to  be  restricted  to  a  liferent  (as  by  the  use  of  the 
word  *  allenarly') — a  conveyance  in  such  terms  was  restricted 
in  law  to  a  liferent.  Upon  that  principle,  a  mutual  settlement 
by  a  husband  and  wife  of  their  whole  estate  on  themselves,  in 
conjunct  liferent,  and  their  children  in  fee,  is  construed  as 
a  right  which  still  leaves  the  husband  an  unlimited  fiar,  at 
least  to  the  efiect  of  enabling  him  to  burden  or  alienate  the 
estate  onerously  to  any  extent.  That  point  is  incontestable ; 
but — 
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Maokbllak  "  The  question  which  arises  here,  as  to  the  extent  of  a  wife's 
Marquis,  right  under  a  settlement  in  the  preceding  terms,  on  her  sur- 
2g4Q  vivancy,  is  not  within  the  preceding  rule.  The  pursuer,  indeed, 
argues  very  plausibly,  that  when  a  settlement  is  executed  by 
spouses  in  favour  of  themselves  and  of  the  survivor  in  conjunct 
liferent,  (without  the  qualifying  adjunct  of  '  allenarly,')  and  of 
the  heirs  of  the  marriage  in  fee,  whom  &iling,  of  the  husband's 
heirs — that,  as  the  husband  in  that  case  continues  fiar,  so  the 
wife  being  conjoined  with  the  husband  in  the  destination,  must, 
on  her  survivancy,  have  an  equally  extensive  right,  and  as  his 
right  was  not  confined  to  a  liferent  allenarly,  that  she  also  has 
an  unlimited  fee  in  the  subjects. 

'^  But  it  is  almost  conclusive  to  observe,  that  the  right  of  a 
wife  under  such  a  destination  (which  certainly  is  of  very  com- 
mon occurrence)  has  never  been  so  construed,  nor  is  there  any 
necessity  on  technical  rules  that  it  should  be  so.  For  holding 
the  husband  as  fiar  during  his  life,  the  fee  will  not  be  in  pen- 
dente on  his  death  ;  though  the  wife  is  limited  to  a  liferent,  it 
will  pass  either  to  the  heir  of  the  marriage,  if  there  be  one,  or 
to  the  husband's  heir-of-line,  if  the  spouses  have  left  no  children. 
The  wife  seems  to  be  viewed  as  one  of  the  heirs  of  the  husband, 
bound  to  take  the  estate  under  the  limitations  which  he  im- 
poses. Accordingly,  the  limitation  of  her  right  under  such  a 
destination  as  the  present,  is  laid  down  by  all  our  authorities, 
both  early  and  late.  The  decisions  are  pretty  fully  adverted 
to  in  the  cases  ;  but  the  doctrine,  as  laid  down  by  Lord  Stair, 
deserves  particular  notice.  In  treating  of  conjunct  fees,  (which 
is  rather  a  more  extended  destination  than  that  given  in  the 
conveyance  libelled  on,)  his  Lordship  says  (B.  iL  t.  3,  §  41,) 
'  that  these,  by  the  custom  of  England,  are  always  so  under- 
stood that  the  survivors  have  the  whole  benefit  so  long  as  any 
of  them  are  alive  :  but  we  do  only  extend  this  survivancy  to 
conjunct  infeftments  to  husband  and  wife,  which  bears  ordinarily 
to  the  longest  liver  ;  but  though  that  were  not  expressed,  it 
would  be  understood  as  implied,  and  generally  it  resolves  in 
the  wife,  but  as  a  liferent,  and  the  husband  is  imderstood  to  be 
fiar,  unless  it  be  evident  that  the  right  was  originally  the  wife's, 
and  a  liferent  only  designed  for  the  husband.'  The  learned 
author  adds  in  a  subsequent  section,  (B.  ii.  t.  6,  §  10,)  in  treat- 
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ing  of  liferent  infeftments  to  husband  and  wife,  *  so  strong  is   Macmuab 
this  presumption,  that  no  more  is  meant  to  be  granted  to  wives     Haxouh. 
but  their  liferent  right,  and  no  part  of  the  fee,  that  it  still  takes      IsdoT 
place  unless  the  provision  bear  expressly  *  a  power  to  the  wife 
to  dispone/ 

"  This  doctrine  is  abundantly  borne  out  by  the  authorities. 
It  is  suflScient  to  refer  to  the  old  case  of  the  Laird  of  Dairsey  in 
1663,  (Diet,  p.  4257,)  where  a  bond  was  granted  to  two  parties, 
spouses  in  liferent  and  their  children  in  fee  ; — it  was  found  that 
on  the  death  of  the  husband  the  wife  could  not  uplift  and  dis- 
charge that  bond  of  herself,  but  that  it  was  necessary  to  have 
the  children  served  heirs  of  provision  and  infeft,  upon  which 
they  fell  either  to  renounce  or  concur  in  the  discharge.  Again, 
the  claim  of  a  surviving  wife  as  a  fiar  under  a  similar  destina* 
tion,  seems  to  have  been  regularly  tried  in  the  case  of  Neilson 
V.  Murray  in  1732,  (Craigie  and  Stewart's  Rep.,  p.  65,)  and 
disallowed  both  by  this  Court  and  in  the  House  of  Lords ; 
while  in  the  subsequent  case  of  Finlayson  in  1 760,  (Diet.,  p. 
12,874,)  and  the  late  case  of  Bell  v.  M'Lauchlan  in  the  First 
Division,  (9  Shaw,  p.  269,)  it  was  taken  for  granted  in  argu- 
ment as  a  point  perfectly  indisputable,  that  the  wife  had  no 
claim  beyond  a  liferent.  The  decision  in  the  last  case  is  pecu- 
liarly entitled  to  weight,  as  the  report  shews  that  it  was 
repeatedly  and  very  anxiously  considered  by  the  Court. 

"  While  such  has  been  the  construction  put  on  settlements 
of  this  description  in  general,  it  is  apprehended  that  the  struc- 
ture of  the  settlement  here,  and  circumstances  under  which  the 
succession  is  claimed,  very  strongly  confirm  the  plea  of  the 
fiar  ;  for  when  the  husband  died,  there  being  no  children  of  the 
marriage,  the  fee  opened  to  the  defender,  Mrs.  Marion  Scott. 
Now,  whatever  there  may  be  in  the  rights  of  a  wife  when  a 
succession  opens  to  her  in  liferent,  and  the  children  of  her  body 
rmscituri,  yet  when  the  fiar  nominated  is  a  stranger,  called  by 
name,  and  when  no  children  of  the  liferentrix's  body  ever  can 
succeed,  there  is  no  legal  ground  on  which  the  wife  can  in  such 
a  case  claim  the  fee.  It  is  apprehended  that  Mrs.  Marion 
Scott  here  was  a  conditional  institute  in  the  fee,  and  that  the 
settlement  is  to  be  read  in  the  same  way  as  if  the  conveyance 
had  been  in  favour  of  the  spouses  in  liferent^  and  to  ^  Marion 
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Maokblla*   Scott  in  fee/    That  of  course  would  have  superseded  all  doubt 

Makquis.     as  to  the  extent  of  the  liferentrix's  right. 
if^Q  "  Still  farther,  the  deed  contains  in  gremio  sundry  other  pro- 

visions, which  shew  very  clearly  that  the  defender  was  limited 
to  a  liferent  only.  These  are  so  clearly  enumerated  in  the 
defender's  revised  case,  (pp.  20-25,)  that  it  is  sufficient  genendlj 
to  refer  to  them.  They  humbly  appear  to  the  Lord  Ordinary 
to  be  decisive.  In  particular,  how  is  it  possible  to  resist  the 
inference,  deducible  from  the  provision,  that  the  wife  should 
have  the  disposal  of  £500  at  her  death,  with  the  interpretation 
that  she  was  meant  to  be  the  fiar,  and  thus  to  have  a  power 
over  the  whole  property,  heritable  and  moveable,  conveyed? 
It  is  said  that  the  legacy  of  £500  was  provided  in  case  she 
predeceased  her  husband  ;  but  the  settlement  contains  an 
express  provision  limiting  Mrs.  Scott's  right  to  the  £500,  and 
to  the  household  furniture,  in  the  case  of  her  survivance. 
Again,  the  provision  that  the  whole  of  Mrs.  Scott's  liferent 
should  cease,  in  case  of  her  entering  into  a  second  marriage,  is 
another  most  conclusive  demonstration  to  shew,  that  the  par- 
ties understood  that  the  right  conveyed  to  her  under  this 
settlement  was  meant  and  understood  to  be  a  right  of  liferent 
only.  The  deed  of  settlement  should  be  printed  along  with 
the  cases  when  this  question  is  brought  under  the  review  of  the 
Court. 

"  The  whole  argument  on  these  clauses  is  met  by  the  reply, 
that  iu  questions  of  this  description,  a  technical  destination, 
when  its  legal  construction  is  clearly  fixed,  cannot  be  affected 
by  any  evidence,  however  strong,  that  the  parties  truly  intended 
it  to  have  another  effect.  But  that  must  generally  be  a  ques- 
tion of  circumstances  depending  on  the  clauses  from  which  the 
evidence  of  intention  is  derived  ;  and  it  seems  a  solecism  to 
argue,  that  there  can  be  any  case  in  which  technical  terms 
cannot  be  controlled  and  explained  (especially  in  testamentary 
deeds)  by  a  clear  expression  of  the  real  meaning  of  parties.  It 
is  unnecessary,  however,  to  enlarge  on  that  doctrine,  as  it 
appears  clearly  that  destinations  in  the  terms  used  in  the  deed 
now  under  consideration,  have  always  received  an  interpretation 
similar  to  that  which  an  examination  of  the  clauses  of  this  deed 
in  detail  so  strongly  supports.^' 
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The  pursuer  having  reclaimed,  the  Court  "  Adhered."  Maokillab 

Mabquis. 


Lord  Gillies. — "  The  case  is  by  no  means  free  from  diffi-       isio. 
culty  ;  but  I  am  for  adhering  to  the  interlocutor,  on  the  grounds  p^J*j^o. 
stated  in  the  note  of  the  Lord  Ordinary."  Opiwo^a. 

Lord  Mackenzie. — "  I  also  think  the  interlocutor  right,  and 
concur  in  the  reasons  stated  in  the  note  of  the  Lord  Ordinary. 
The  reason  why  the  husband  is  held  to  have  a  fee  where  the 
liferent  is  given  to  the  spouses  and  their  children  nascituriy  is, 
that  by  the  principle  of  our  law  a  fee  cannot  be  in  pendente. 
That  principle  may  force  the  fee  into  the  husband,  but  it  cannot 
force  the  fee  into  the  wife.  I  see  no  technical  principle,  there- 
fore, to  force  the  fee  into  the  wife  ;  and  if  you  get  rid  of  the 
technical  principle,  and  look  to  the  whole  circumstances  and 
the  fair  construction  of  the  deed,  the  right  of  the  surviving  wife 
seems  to  be  only  a  liferent.  I  cannot  think  that  the  husband 
could  have  intended  to  give  everything  to  his  wife,  so  as  that 
she  should  have  the  disposal  of  the  estate,  possibly  to  the 
exclusion  of  his  own  h^irs.  The  husband  had  not  only  a  tech- 
nical fee,  but  a  power  was  reserved  to  him,  if  he  should  be  the 
survivor,  to  revoke  the  deed  and  settle  the  estate  as  he  chose. 
No  such  power  was  given  to  the  wife  ;  and  the  contrast  is  of 
importance." 

Lord  Fullerton. — "  I  am  of  the  same  opinion.  The  argu- 
ment of  the  pursuer  rests  on  two  propositions, — First,  That 
wherever  there  is  a  conveyance  to  the  parent  or  parents  in 
liferent,  and  the  children  nascituri  in  fee,  the  fee  must  be  held 
to  be  in  the  parent  or  parents ;  and,  second.  That  a  conveyance 
to  the  married  parties  and  the  survivor  in  conjunct  fee  and 
liferent,  and  the  children  of  the  marriage,  truly  constitutes  a 
fee  in  the  survivor.  Now,  I  dissent  from  both  of  these  proposi- 
tions, and  think  neither  of  them  supported  by  the  decisions  to 
which  reference  has  been  made.  It  is  true  that  if  there  be  a 
conveyance  from  a  third  party  to  one  of  the  spouses  in  liferent, 
and  his  or  her  children  nascituri  in  fee,  the  fee  is  held  to  vest 
in  the  person  to  whom,  on  the  face  of  the  deed,  nothing  is  given 
but  the  liferent.  There  was  at  one  time  great  difficulty  in 
determining  in  whom,  in  such  a  case,  the  fee  truly  vested. 
From  the  supposed  necessity  of  satisfying  the  theory  that  a  fee 
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Hagkillak   cannot  be  in  pendente,  it  was  assumed  that  it  could  not  be  in 
BfABQuu.     the  children  yet  unborn.     In  some  of  the  cases,  it  was  argued 
ig4Q^        that  in  such  circumstances  the  fee  remained  with  the  disponer. 
But  that  view  was  excluded  by  the  obvious  consideration,  that 
as  between  the  disponer  and  the  disponee  there  could  be  no 
doubt  that  the  deed  was  intended  to  take,  and  must  take, 
instant  effect,  so  as  at  all  events  to  divest  the  disponer ;  and 
the  conclusion  was  come  to,  that  the  fee  must  be  held  to  be  in 
the  parent  or  parents,  though  nominally  lifer  enters.     And  it 
now  must  be  held  to  be  a  fixed  rule  in  conveyancing,  that 
*     without  the  addition  of  the  word  *  allenarly,'  or  some  equivalent 
expression  of  intention,  the  term  liferent  must  be  so  construed. 
It  is  quite  another  case,  however,  when  the  conveyance  flows, 
not  from  a  third  party,  but  from  one  of  the  married  parties 
themselves.     There  is  no  room  for  the  presumption  that  the 
deed  was  intended  to  take  instant  effect,  but  rather  the  reverse ; 
and,  accordingly,  the  fee  is  held,  in  such  circumstances,  not  to 
be  in  the  other  spouse  to  whom  the  liferent  is  given,  but  to  be 
retained  in  the  person  of  the  granter.     Thus,  in  Anna  Brown's 
case,  (M.  4529,)  the  destination  by  the  wife  was  to  her  husband 
in  liferent  and  the  heirs  of  the  marriage  ;  whom  failing,  to  the 
husband,  his  heirs  and  assignees  in  fee,  reserving  her  own  life- 
rent.    It  was  decided  there  that  the  husband  was  a  naked 
liferenter.     The  other  cases  referred  to  by  the  defender,  and 
the  reasoning  by  which  they  appear  to  have  been  supported, 
are,  if  possible,  more  conclusive.    However  fixed,  then,  the  rule 
may  be  in  construing  the  term  *  liferent'  in  dispositions  from 
third  parties  as  extending  to  the  fee,  there  is  no  authority,  but 
the  reverse,  for  applying  that  rule  to  the  case  of  dispositions 
between  the  married  persons  themselves.     There,  on  principle, 
as  well  as  on  the  authority  of  practice,  I  think  the  term  must 
receive  its  natural  and  appropriate  signification,  leaving  the  fee 
in  the  person  from  whom  the  right  flows.     But  this  is  sufficient 
to  decide  the  present  case.     There  is  here  merely  a  convey- 
ance by  the  two  married  parties  themselves  of  the  liferent,  and 
there  is  nothing  to  convert  constructively  the  liferent,  which 
alone  is  given  to  the  wife,  into  a  fee.     If  they  had  each  bad 
separate  estates,  and  each  had  executed  a  separate  deed  in 
similar  terms,  the  fee  of  each  estate  would  still  have  remained 
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in  the  person  of  each  of  the  granters ;  and  the  circumstance  of  Uaomxaul 
its  being  a  joint-conveyance,  can  make  no  difference.     But  it  is     masquu. 
not  said  that  the  wife  had  any  separate  estate,  the  fee  of  which      "isST 
could  remain  in  her  as  the  granter/' 

Lord  Advocate. — "  There  is  her  share  of  the  goods  in 
communion." 

Lord  Fullbrton. — "  She  can  have  no  claim  for  that  in  fee  ; 
that  was  no  estate  in  her  person  ;  and  whatever  was  the  nature 
of  that  right,  it  was  expressly  abandoned  by  her  in  this  very  deed. 

"  But  I  also  demur  to  the  other  proposition  of  the  pursuer, 
viz.,  that  where  there  is  a  conjunct  fee  and  liferent  given  to  the  * 
married  parties  and  the  survivor,  and  the  children  of  the  mar- 
riage, the  fee  must  always  be  held  to  be  in  the  survivor.  The 
proposition  is  founded  on  a  misapprehension  of  the  decisions, 
and  of  the  passage  in  Erskine,  (3,  8,  36,)  *  where  the  right  is 
taken  to  the  husband  and  wife,  and  to  the  longest  liver  and 
their  heirs,  the  fee  is,  in  the  event  of  the  wife's  survivorship, 
adjudged  by  our  later  decisions  to  belong  solely  to  the  wife,  to 
the  entire  exclusion  of  the  husband's  heirs,  as  if  the  right  had 
been  granted  in  the  same  terms  to  two  strangers,  contrary  to 
the  older  practice.'  The  later  decision  here  referred  to  is  con- 
fessedly that  of  Ferguson,  (M.  4202 ;)  and  what  was  that  case  ? 
*  A  bond  bore  the  sum  of  1000  merks  to  be  received  from  the 
husband  and  wife,  obliging  the  debtor  to  repay  the  same  to  the 
husband  and  wife,  and  longest  liver  of  them  two,  their  heirs, 
executors,  or  assignees.'  The  pursuer  here  maintains,  that  that 
case  was  identical  with  the  present,  and  reads  '  heirs,  executors, 
or  assignees,'  as  equivalent  to  *  heirs  of  the  marriage,'  which  is 
said  to  be  substantially  the  same  thing,  because  the  children  of 
the  marriage  were  equally  the  heirs  of  both  parties.  But  it 
was  not  so  regarded.  So  far  from  that  being  correct,  the  very 
distinction  between  the  two  destinations  was  there  taken,  as 
appears  from  Kilkerrau's  report.  *  But  the  question  turned 
upon  this,  whether  by  the  words  "  their  heirs"  were  only  under- 
stood the  heirs  of  the  marriage,  who  alone  could  be  properly 
called  "  their  heirs,"  and  that  the  farther  substitution  of  the 
husband  had  per  errorem  been  neglected,  as  Craig  dicto  loco ; 
or  if  the  natural  force  of  the  words,  "  their  heirs,"  in  this  case, 
was  the  same  as  if  the  bond  had  borne,  "  and  to  the  heirs  of 
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Ua^kmllak    the  longest  liver  ?"  which  last  prevailed/     It  is  evident  from 
Mabqum.     this  report  that  the  question  was,  whether  '  their  heirs,  execu- 
1810.       ^^^3'  ^^d   assignees/  could  be  so  construed  as  meaning  the 
*  heirs  of  the  marriage/  and  that,  if  it  had  been  so  considered, 
the  fee  would  have  been  held  to  be  in  the  husband.     So  that 
the  case,  so  far  from  supporting  the  pursuer's  view,  operates 
the  other  way,  and  confirms   by  implication  the  decision  in 
Neilson,  a  case  all  the  stronger,  because  the  property  flowed 
from  the  wife,  and  yet  the  fee  was  held  to  be  in  the  husband, 
the  destination  being  to  the  spouses  *  in  conjunct  fee  and  life- 
*     rent,  and  the  survivor  of  them,  and  the  heirs  of  the  marriage.' 
Accordingly,  in  all  the  cases  quoted  by  the  pursuer,  in  which 
the  fee  was  held  to  be  in  the  surviving  wife,  the  destination 
was  not  to  the  heirs  of  the  marriage,  but  to  the  parties  and  the 
survivor,  and  *  their  heirs,  executors,  or  assignees,'  or  some 
other  expression  admitting  of  being  construed  as  implying  the 
heirs  of  the  survivor.     There  is  not  one  case  of  the  kind  in 
which  the  destination  was  to  the  heirs  of  the  marriage.     For 
the  case  of  Wilson  v.  Forrest  (M.  4208)  was  one  in  which  there 
could  be  no  doubt,  and  which  rested  on  a  different  ground. 
There  the  money  had  come  from  the  husband.     The  husband 
had  survived ;  and  the  only  question  was,  whether  the  husband 
had  the  power  to  uplift  and  discharge  the  bond  without  the 
consent  of  the  children.     It  is  clear  that  there  the  fee  must 
have  been  held  to  have  been  in  the  husband,  but  it  afforded  no 
support  to  the  proposition,  that  the  fee  would  have  vested  in 
the  wife  if  she  had  been  the  survivor.     As  to  the  case  of 
McGregors  trustee,  it  does  not  touch  the  point.     There  the 
words  of  the  deed  were  to  the  married  persons  *  in  conjunct 
liferent  during  all  the  days  of  their  lifetime,  and  to  the  longest 
liver  of  them,  and  their  heirs  or  assignees  in  fee  /  and  it  is 
clear,  from  the  report  of  the  case,  that  the  ground  of  the  deci- 
sion of  the  House  of  Lords  was,  that  the  terms  of  the  deed 
were  such  as  to  bring  it  within  the  rule  of  the  case  of  Ferguson 
V.  M*George,  and  the  other  similar  cases.     The  result  seems  to 
be,  that,  in  general,  the  disposition  to  the  husband  and  wife  in 
conjunct  fee  and  liferent  will  be  construed  as  vesting  the  fee  in 
the  husband  as  the  dignior  persona^  more  particularly  when  the 
property  flows  from  the  husband;  but  that  this  construction 


PEE  AND  LIFERENT.  753 

may  be  excluded,  and  the  fee  held  to  vest  in  the  survivor,  by    Mackellar 
expressions  warranting  a  different  presumption,  and  that  such     Marquw. 
a  different  presumption  will  arise  when  the  disposition  is  to  the      '^m^ 
husband  and  wife,  and  the  survivor  and  their  heirs  and  assig- 
nees, because  that  is  to  be  construed  as  meaning  the  heirs  and 
assignees  of  the  survivor,  but  that  it  does  not  ai-ise  when  the 
disposition  is,  as  here,  to  the  husband  and  wife  and  survivor, 
and  the  heirs  of  the  marriage. 

"  Even  supposing,  then,  that  the  pursuer  could  make  out, 
that  in  this  deed  the  word  liferent  was  to  be  read  as  equivalent 
to  conjunct  fee  and  liferent,  I  do  not  think  her  claim  could  be 
sustained. 

"  There  is,  however,  one  other  remark  I  have  to  make,  which 
is  not  noticed  in  the  argument,  but  which,  if  well  founded, 
would  go  to  exclude  entirely  that  constructive  extension  of  the 
term  liferent  on  which  the  pursuer  s  argument  is  founded.  The 
cases  in  which  that  construction  was  sustained  were,  all  of 
them,  proper  cases  of  marriage-contract,  or  at  least  of  instant 
conveyance  ;  and  that  was  the  very  circumstance  from  which 
alone  the  supposed  incompetency  of  the  suspension  of  the  fee 
could  arise.  But  the  present  seems  to  me  to  be  a  deed  of  a 
totally  different  kind.  It  is  nothing  but  a  mortis  causa  settle- 
ment. It  sets  out  with  the  declared  intention  of  '  settling  our 
affairs,  and  preventing  disputes  and  differences  regai'ding  the 
succession  to  our  means  and  estate  ;'  and  it  conveys  all  lands 
and  means  and  estate,  *  presently  belonging,  or  which  may  be 
belonging  to  us  at  the  time  of  our  death,'  to  the  survivor  in 
liferent  and  the  children  of  the  marriage ;  whom  failing,  to 
various  other  persons  in  fee.  There  is  not  the  slightest  ground 
or  authority  for  construing,  in  such  a  deed  as  this,  the  term 
liferent  in  any  other  sense  than  its  obvious  and  natural  mean- 
ing. By  the  deed  itself  the  husband,  if  the  survivor,  had  the 
power  to  sell  or  dispose  of  the  whole  subjects  conveyed,  or  to 
make  void  '  those  presents  at  pleasure  ;'  a  power  which,  inde- 
pendently of  any  legal  presumption,  truly  rendered  him  the 
unlimited  fiar  in  the  event  of  his  survivancy  ;  while  the  wife's 
right  was,  by  the  leading  clause,  limited  to  a  Uferent ;  and 
there  Ls  nothing  in  the  deed  giving  her,  in  the  case  of  surviv- 
ancy, any  higher  or  more  unqualified  right. 
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Mackkllab 

r. 
Mabqui8« 


1840. 


^'  On  the  whole,  then,  I  have  no  doubt  that  the  Interlocutor 
of  the  Lord  Ordinary  ought  to  be  adhered  to." 

Lord  President  Hope  concurred.  "  His  Lordship  thought  it 
manifest  that  the  intention  of  the  parties  was  to  restrict  the 


wife's  right  to  a  liferent/' 


Dec.  4, 1827. 


Nakbatiye. 


A  conveyance  by  a  husband  or  wife  to  both  the  spouses,  in  conjund 
fee  and  liferent^  for  their  liferent  use  aUenarly,  and  to  the  heirs  of 
the  marriage  in  fee,  whom  failing,  to  the  heirs  whatsoever  of  either 
or  both  of  the  spouses,  leaves  the  fee  untransferred  in  the  event  oj 
there  being  no  heirs  of  the  marriage,  and  gives  a  Bpes  successionis 
merely  to  the  heirs  whatsoever  of  the  spouses, 

WILSON  V.  REID. 

Margaret  Retd,  after  her  marriage  to  Allan  Wilson,  con* 
veyed  an  heritable  subject  to  her  husband  and  herself,  and  to 
the  longest  liver,  in  conjunct  fee  and  liferent,  for  their  liferent 
use  allenarly,  and  to  the  heirs  to  be  procreated  between  them, 
whom  failing,  to  the  heirs  of  the  wife  to  the  extent  of  one- 
half  j9ro  indiviso,  and  to  the  heirs  of  the  husband  to  the  extent 
of  the  other  half,  pro  indiviso,  in  fee.  On  this  deed  infeftraent 
followed. 

After  being  married  upwards  of  twenty-seven  years  without 
having  any  family,  and  having  arrived  at  an  age  when  there 
was  little  prospect  of  having  any,  she  brought  an  action  of 
declarator  against  her  own  and  her  husband's  heirs  whatsoever, 
for  the  purpose  of  having  it  declared  that  the  absolute  fee  of 
the  property  was  vested  in  her,  and  that  she  was  entitled  to 
sell  and  dispose  of  it  at  pleasure. 


Argument  FOR        PLEADED   FOR    THE    PORSUER. — The    purSUCr   WaS    originally 

uRsrER.  j.j^^  g^^  ^j.  ^j^^  subjects  in  question.  She  must  therefore  be 
held  to  remain  fiar,  unless  it  shall  clearly  appear  that  she  had 
divested  herself  and  conveyed  the  fee  to  the  defenders.  AU. 
however,  that  was  conveyed  to  the  defenders  was  a  mere  spes 
successionis.  The  heirs  whatsoever  of  the  spouses  were  merely 
the  substitutes  of  the  heirs  to  be  procreated  of  the  marriage»aD(l 
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could  never  acquire  any  substantial  right  in  the  subjects.    The  wilbow 

utmost  which  they  were  entitled  to  claim  was  a  spes  successionis  RkId. 

in  the  event  of  no  issue  of  the  marriage  existing.    The  pursuer,  "isstT 
therefore,  had  never  been  divested  of  the  fee  of  the  subjects. 

Pleaded  for  the  Defender. — By  the  conveyance  executed  aegumbtt  roa 
by  the  pursuer,  she  disponed  to  herself  and  her  husband  a  right 
of  liferent  merely.  The  taxative  term  allenariy  restricted  her 
original  right  of  fee  to  that  of  liferent.  By  the  terms  of  the 
conveyance,  therefore,  a  fiduciary  fee  was  created,  by  which 
the  defenders,  failing  issue  of  the  marriage,  acquired  a  vested 
right,  of  which  it  was  not  in  the  pursuer's  power  to  deprive 
them.     The  point  was  so  decided  in  the  case  of  Newlands. 

Lord  Newton,  Ordinary,  Found, — "  That  on  the  principle  of 
the  decision  in  the  case  of  Newlands,  and  the  later  cases  founded 
on  by  the  defenders,  the  right  of  the  pursuer  was,  by  her  dis- 
position of  14th  May  1807,  reduced  to  a  liferent ;  at  least,  that 
if  the  fee  remained  in  her  person,  or  that  of  her  husband,  it 
was  a  fiduciary  fee  for  behoof  of  the  children  of  the  marriage, 
and  failing  them,  of  the  pursuer's  heirs  quoad  the  one-half,  and 
of  her  husband's  heirs  quoad  the  other ;  finds,  therefore,  no 
ground  for  the  declaratory  conclusion  of  the  libel,  that  the 
a;bsolute  fee  of  the  property  is  in  the  pursuer,  and  that  she  is 
entitled  to  sell  and  dispose  thereof  at  pleasure,  and  assoilzies 
the  defenders  from  said  conclusion." 

The  pursuer  having  reclaimed,  the  Court  called  on  the  coun-  Judommt. 
sel  for  the  defenders  to  support  the  interlocutor,  and  without  ^^'  ^'  ^^^' 
hearing  the  counsel  for  the  pursuer,  unanimously  "  Altered," 
and  decerned  in  favour  of  the  pursuer. 

Lord  Balgray. — "  This  is  certainly  a  question  of  import-  opwioss. 
ance ;  but  with  all  the  respect  I  have  for  the  opinion  of  the 
Lord  Ordinary,  I  differ  from  him  entirely.  The  arrangement 
which  took  place  in  this  case  is  very  common  among  parties 
who  marry  without  a  contract,  and  are  desirous  to  make  a 
provision  for  themselves  and  for  the  issue  of  the  marriage.  We 
must  therefore  exercise  great  circumspection  in  regard  to  such 
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W1L8OH  a  deed,  and  in  ascertaining  what  are  the  precise  rights  of  the 
Reidi  parties.  The  disposition  in  question  is  of  a  mixed  nature, 
ig27.  being  on  the  one  hand  onerous  and  inter  vivoSy  and  on  the 
other  mortis  causa.  The  pursuer  was,  at  the  date  of  the  mar- 
riage, the  absolute  and  unlimited  fiar  of  the  subjects.  I^ow, 
how  was  that  fee  taken  out  of  her  1  The  rule  of  law  is,  tradi" 
tionibus  et  usucapionibus,  non  nudis  finibus,  dominia  rerum 
transfer urduv.  She  could  not  therefore  divest  herself  of  the  fee 
by  a  mere  renunciation,  or  otherwise  than  by  an  actual  convey- 
ance to,  and  vesting  of  it  in  another  party.  So  far  as  regarded 
the  heirs  of  the  marriage,  this  was  an  onerous  deed,  and 
bestowed  upon  them  a  jus  crediti ;  but,  so  far  as  regards  the 
heirs  whatsoever,  it  is  merely  a  mortis  causd  deed,  not  vesting 
in  them  any  right  whatever,  but  merely  giving  them  a  spes 
successionis,  which  could  never  vest  the  fee  in  them.  It  follows, 
therefore,  that  the  fee  remains  in  the  person  of  the  pursuer." 

Lord  Craigie. — "  I  am  of  the  same  opinion.  The  decision 
in  the  case  of  Newlands,  when  examined,  does  not  apply  to  the 
present  question.  That  decision  did  not  determine  the  general 
point,  as  appears  from  a  note  of  the  Lord  Chancellor  in  the 
Faculty  Collection,  which  shews  that  it  was  regarded  as  a 
special  case.  In  that  case  the  disponee  was  a  bastard,  and  the 
grant  flowed  from  a  third  party  ;  whereas  here  the  fee  belonged 
to  the  pursuer,  and  I  doubt  extremely  if  she  ever  intended  to 
divest  herself  of  it,  at  least  during  her  life.  I  conceive  that 
the  fee  was  never  taken  out  of  her,  I  apprehend  she  would 
have  been  entitled  to  dispose  of  it,  even  without  the  necessitv 
of  a  reduction." 

Lord  Gillies. — "  I  am  entirely  of  the  same  opinion.  The 
deed  gives  merely  a  spes  successionis  to  the  heirs  whatsoever.' 

Lord  President  Hope. — "  It  is  quite  impossible  that  the 
interlocutor  can  stand." 
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Accretion. 

1.  Where  a  party  uninfefl  grants 

conveyances  to  several  parties, 
and  be  is  himself  thereafter  in- 
hfi,  his  infeflment  accresces  to 
the  other  parties  in  the  order  of 
their  recorded  infeftments,  304. 

2.  Where  a  party  infefl  a  me,  but 

unconfirmed,  grants  infeftments 
to  two  creditors,  the  posterior  of 
whom  obtains  bis  infeftment  con- 
firmed, and  the  prior  creditor 
thereafter  obtains  himself  and 
his  author  confirmed  in  the  same 
deed,  the  posterior  creditor  will 
be  preferred,  306. 

3.  The  infeftment  of  an  heir  does  not 

accresce  to  a  right  granted  by 
his  ancestor  who  died  uninfeft, 
308. 

4.  Where  the  granter  of  a  convey- 

ance has  at  the  time  no  right  to 
the  subject,  but  acquires  a  right 
by  a  subsequent  title,  does  ac- 
cretion take  place?  315. 

Adjudication. 

1.  An    adjudication,    although    fol- 

lowed by  charter  and  sasine,  if 
not  accompanied  by  possession, 
is  lost  by  the  negative  prescrip- 
tion, 337. 

2.  A   charter   of   adjudication,   fol- 

lowed with  possession  for  forty 
years   from   the   expiry  of  the 


legal,  vests  an  absolute  right  of 
property  in  the  adjudger  with- 
out a  declarator  of  expiiy  of 
the  legal,  432. 

Assignation. 

1.  An   assignation    transmits  a  re- 

served real  borden,  29. 

2.  Is  it  essential  to  an  efiectual  assig- 

nation of  a  reserred  real  burden 
that  it  be  recorded  in  the  Regi^ 
ter  of  Sasines  ?  37. 

Clare  Constat. 

1.  Infeflments  proceeding  npon  pre- 

cepts of  dare  constat  are  a  suffi- 
cient title  for  prescription  with- 
out their  warrants,  372. 

2.  Heirs  founding  upon  infeflments 

proceeding  upon  precepts  of 
dare  constat  are  not  bound  to 
produce  their  original  charter, 
although  it  maybe  extant;  and 
if  the  charter  were  produced, 
and  were  found  to  be  null,  it 
would  not  deprive  the  partj  of 
his  prescriptive  title,  373. 

3.  Can  the  possession  of  an  heir  pos- 

sessing on  an  infeftment  pro- 
ceeding on  a  precept  of  dart 
constat  be  conjoined  with  that 
of  a  disponee  from  the  heir, 
where  the  possession  of  the  heir 
has  not  extended  to  forty  years? 
440. 
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Condition. 

1 .  If  a  condition  in  a  feudal  grant  is 
conceived  in  terms  to  make  it 
real,  and  is  not  objectionable  on 
any  other  ground,  no  irritant 
clause  is  necessary  to  give  it 
effect  against  singular  successors, 
279. 

CONSOUDATION. 

1.  Consolidation  of  the  superiority 

and  property  may  be  effected 
by  prescriptive  possession  of  the 
latter,  following  on  a  title  to 
the  former,  and  this  although  the 
effect  of  the  consolidation  may 
be  to  bring  the  latter  under  the 
fetters  of  a  strict  entail,  534. 

2.  Ought  the  doctrine  of  consolida- 

tion by  prescription  to  be  limited 
to  the  case  where  the  two  fees 
of  property  and  superiority  are 
destined  to  the  same  series  of 
heirs  T  581. 


CoNSTBUcnoN  OF  Terms. 

1.  After  a  positive  signification  has 

been  attached  to  legal  terms  it 
ought  to  be  adhered  to  scrupu- 
lously and  inflexibly;  and  there 
is  no  form  of  words  to  which  a 
definite  legal  import  has  been 
ri vetted  so  strongly  as  to  that  of 
a  conveyance  to  parents  in  life- 
rent, and  to  children  in  fee, 
633. 

2.  When  a  doubtful  point  on   the 

meaning  of  technical  terms  is 
once  settled  by  solemn  judg- 
ments of  the  Conrt,  it  is  most 
dangerous  to  alter  it,  as  every 
person  relies  on  the  meaning 
and  import  of  these  terms  as 
explained  by  the  judgments  of 
the  Court,  642. 


Double  Titles. 
See     Prescription     on     Double 
Titles. 

Entail. 

1.  Where  an  heir  under  a  personal 

deed  of  entail  is  also  the  heir  of 
investiture,  and  makes  up  a  fee- 
simple  title,  neither  his  heritable 
creditors  infeft,  nor  his  personal 
creditors  adjudging,  will  be  af- 
fected by  the  entail,  169. 

2.  When  an  heir  under  a  personal 

deed  of  entail  is  also  the  heir  of 
investiture,  and  makes  up  no 
title  to  the  estate,  but  possesses 
on  apparency,  his  creditors, 
whether  real  or  personal,  may 
charge  him  to  enter  heir  to  his 
predecessor,  and  then  adjudge 
the  estate,  174. 
8.  The  creditor  of  an  heir  of  entail, 
who  has  no  title  to  the  estate 
independently  of  the  entail,  can- 
not attach  the  estate  if  the  entail 
remains  personal,  nor  will  the 
circumstance  of  the  entail  not 
being  recorded  avail  the  credi- 
tors. The  right  of  such  an  heir 
will  be  affected  by  all  the  quali- 
ties and  conditions  of  the  entail, 
186. 

4.  Where  a  party  is  not  heir  of  in- 

vestiture, but  has  right  to  an 
estate  under  two  personal  titles, 
the  one  free  and  the  other  fet- 
tered, and  he  possesses  without 
completing  either  title,  obliga- 
tions incurred  by  him  cannot  be 
made  good  against  the  estate 
af^er  his  death,  195. 

5.  An  entail  feudalized  but  not  re- 

corded, does  not  exclude  those 
creditors  of  the  heir  possessing 
under  it  from  attaching  the 
estate,    whose    debts,    whether 
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personal  or  real,  were  contracted 
prior  to  the  date  of  recording, 
201. 

6.  An  entail  not  recorded   has  no 

force,  and  is  equal  to  an  entail 
not  yet  existing  in  reference  to 
any  third  party  contracting  with 
the  heir  possessing  under  it. 
Debts  contracted  by  heirs  pos- 
sessing under  an  unrecorded  en- 
tail are  in  the  same  situation  as 
entailer's  debts,  and  the  credi- 
tors are  not  affected  by  any 
subsequent  recording  of  the  en- 
tail, 220. 

7.  Infeflment  upon  an  onerous  en- 

tail, in  which  the  entailer  is 
institute,  and  against  whom,  as 
well  as  against  the  other  heirs, 
the  prohibitions  are  directed, 
excludes  those  creditors  of  the 
entailer  from  attaching  the  estate 
whose  debts  were  not  made  real 
prior  to  the  infeftment,  221. 

Faculty  to  Bukden. 

1.  Where  a  right  flowing  from  the 

exercise  of  a  reserved  faculty  to 
burden  has  not  been  made  real 
in  the  lifetime  of  the  party  in 
whose  favour  the  power  is  re- 
served, the  onerous  singular 
successors  of  the  disponee  are 
not  affected  by  the  rights  38. 

2.  Where    a    party   conveys    lands 

under  a  reserved  faculty  to  bur- 
den with  debt,  debts  contracted 
either  before  or  after  the  date  of 
the  disposition  are  held  to  be  a 
valid  exercise  of  the  reserved 
faculty,  63. 

3.  Land  may  be  conveyed   to  one 

party  under  burden  of  a  faculty 
reserved  to  another  party  to 
burden  with  debt,  and  an  in- 
feftment granted  by  the  party 
in  whose  favour  the  faculty  is 


reserved,  although  himself  un- 
infeft,  is  effectual,  66. 

Fee  and  Liferent. 

1.  A  conveyance  to  a  parent  in  life- 

rent, and  to  his  children  uobom 
or  unnamed  in  fee,  imports  a 
right  of  fee  in  the  parent^  and  a 
spes  successioms  merely  in  the 
children,  602. 

2.  No  distinction  is  to  be  made  be- 

tween the  effect  of  a  destination 
of  land  and  a  money  provision 
to  a  party  in  liferent,  and  his 
children  nascituri  in  fee,  621. 

3.  The  decisions  make  no  distinction 

between  land  and  money ;  and 
with  regard  to  money  treat  a 
disposition  to  the  parent  for  life, 
with  the  remainder  to  the  chil- 
dren naacUuriy  without  the  word 
allenarly,  as  a  deed  which  may 
be  defeated  by  the  parent,  who 
is  considered  the  fiar,  624. 

4.  After  a  positive  significadon  has 

been  attached  to  legal  terms,  it 
ought  to  be  adhered  to  scrupu- 
lously and  inflexibly ;  and  there 
is  no  form  of  words  to  which  a 
definite  legal  import  has  been 
rivetted  so  strongly  as  to  that  of 
a  conveyance  to  parents  in  life- 
rent, and  to  children  in  fee, 
633. 

5.  A  conveyance  to  a  parent  in  hfe- 

rent,  for  his  liferent  use  allen- 
arly, or  under  restrictive  words 
of  similar  signification,  and  to 
his  children  nascituri  in  fee,  im- 
ports a  right  of  liferent  in  the 
parent,  and  also  an  interim  fidu- 
ciary fee  in  him  for  behoof  of 
the  children,  634. 

6.  When  any  doubtful  point  on  the 

meaning  of  technical  words  is 
once  settled  by  solemn  judg- 
ments of  the  Court,  it  is  most 
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dangerous  to  alter  it,  as  every 
person  relics  on  the  meaning 
and  import  of  these  terms  as 
explained  by  the  judgments  of 
the  Court,  642. 

7.  Where  a  father,  being  infeft,  con- 

veys to  himself  in  liferent,  for 
his  liferent  use  allenarly,  and  to 
his  children  in  fee,  and  upon 
this  conveyance  takes  infeft- 
raent  in  liferent  only,  and  in  the 
instrument  of  sasine  no  mention 
is  made  of  the  children  in  fee, 
the  lands  remain  attachable  by 
the  father's  creditors,  6G2. 

8.  In  what  manner  are  the  parties 

having  right  to  a  fiduciary  fee 
to  make  up  their  title  1  671. 

9.  Has  a  fiduciary  fiar  power  to  act 
as  a  trustee  for  the  real  fiar,  so 
as  to  bind  him  by  any  proceed- 
ings adopted  by  him  for  the 
protection  of  the  estate  1  679. 

10.  A  conveyance  to  trustees  for  be- 

hoof of  a  parent  in  liferent,  and 
his  children  nascituri  in  fee,  im- 
ports a  fee  in  the  children,  and 
a  liferent  merely  in  the  parent, 
685. 

11.  A  conveyance  by  a  parent  to 
himself  in  liferent,  and  to  his 
child  nominatim  in  fee,  imports 
a  fee  in  the  child,  708. 

12.  TVhere  a  parent  conveys  to  him- 

self in  liferent,  and  to  his  child 
nominatim  in  fee,  or  takes  a  con- 
veyance from  another  in  these 
terms,  but  reserves  to  himself 
power  to  alienate  and  burden, 
the  substantial  fee  is  in  the  parent, 
and  that  in  the  child  is  nominal 
merely ;  but  if  the  reserved 
power  to  alienate  is  not  exer- 
cised, the  child  takes  as  dis- 
ponee,  and  does  not  require  to 
be  served  heir  to  his  father, 
712. 


13.  A  conveyance  to  a  husband  and 

wife  in  conjunct  fee  and  liferent, 
for  the  wife's  liferent  use  allen- 
arly, and  to  a  child  nominatim 
in  fee,  imports  a  right  of  fee  in 
the  father,  and  on  his  decease 
the  child  must  serve  to  him  as 
heir  of  provision,  716. 

14.  A  conveyance  to  a  husband  and 

wite,  and  the  longest  liver  in 
conjunct  fee  and  liferent,  and  to 
the  heirs  of  the  marriage  in  fee, 
imports  a  right  of  fee  in  the 
husband,  723. 

15.  A  conveyance  to  a  husband  and 

wife  in  conjunct  liferent  during 
all  the  days  of  their  lifetime, 
and  to  the  survivor,  and  their 
heirs  and  assignees  in  fee,  im- 
ports a  right  of  fee  in  the  sur- 
vivor, 733. 

16.  A  conveyance  by  a  husband  or 

wife  to  both  the  spouses,  and 
to  the  longest  liver  in  liferent, 
and  to  the  children  of  the  mar- 
riage in  fee,  does  not  import  a 
right  of  fee  in  the  survivor  of 
the  spouses,  but  leaves  the  fee 
untransferred,  741. 

17.  A  conveyance  by  a  husband  or 

wife  to  both  the  spouses  in  con- 
junct fee  or  liferent,  for  their 
liferent  use  allenarly,  and  to  the 
heirs  of  the  marriage  in  fee, 
whom  failing,  to  the  heirs  what- 
soever of  either  or  both  of  the 
spouses,  leaves  the  fee  untrans- 
ferred in  the  event  of  there  being 
no  heirs  of  the  marriage,  and 
gives  a  spes  successionis  merely 
to  the  heirs  whatsoever  of  the 
spouses,  75-1. 

General  Service. 

1.  A  general  service  carries  a  re- 
served real  burden,  27. 
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Ground- Annuals. 

1.  Ground-annuals  follow  the  land, 

and  do  not  remain  personal  in 
the  original  disponee  after  he 
has  been  divested,  69. 

2.  The    essential    character    of    a 

ground-annual  is  that  of  a  debt 
bj  the  land  and  its  fruits.  It 
cannot  subsist  as  a  mere  per- 
sonal right.  Both  in  its  consti- 
tution and  in  its  transference  it 
is  inseparably  connected  with 
real  estate,  77. 
8.  Possession  ceasing  by  a  divesti- 
ture of  the  lands,  the  ground- 
annual,  as  respects  the  party  so 
divested,  ceases  also.  By  dis- 
connecting himself  with  the 
lands  in  which  it  is  cliarged,  he 
at  the  same  time  equally  discon- 
nects himself  with  the  ground- 
annual  itself,  for  all  terms  fall- 
ing due  thereafter,  78. 

4.  The  right  of  ground-annual  par- 

takes of  the  history  of  a  feu.  A 
feu -charter  originally  was  a  uni- 
lateral deed,  which  conveyed 
the  subject  for  payment  of  a 
certain  feu-duty.  In  order  to 
get  readier  access  to  payment  of 
the  duty,  as  well  as  to  forfeit 
without  losing  right  to  arrears, 
the  feu-charter  was  adopted,  82. 

5.  Arrears  of  ground -annuals  do  not 

bear  interest,  unless  that  is  ex- 
pressly stipulated  for  in  the 
deed  reserving  the  ground-an- 
nual, 109. 

Minor. 

1.  The  minority  of  a  verus  dominus 

suspends  the  running  of  the 
positive  prescription,  470. 

2.  Minority  cannot  be  pleaded  by  an 

heir  of  entail  for  the  purpose  of 
interrupting   the   positive    pre- 


scription, unless  he  has  in  him 
a  right  to  the  estate,  such  as  to 
entitle  him  to  compete  with  the 
person  in  possession,  477. 
3.  Minority  interrupts,  but  it  must 
be  the  minority  of  a  person  hav- 
ing a  right  to  compete.  Mino- 
rity can  never  be  sustained 
when  pleaded  by  a  person  not 
having  a  right  to  compete  for, 
and  to  evict,  the  estate  from  the 
person  in  possession,  480. 

Parts  and  Pertinents. 

1.  A  clause  of  parts  and  pertinents 

is  a  sufficient  title  on  which  to 
prescribe  a  right  of  property  in 
a  subject  expressly  included  in 
the  titles  of  another  party,  441. 

2.  A  right  of  servitude  may  be  ac- 

quired by  prescriptive  posses- 
sion under  a  bounding  title 
having  no  clause  of  parts  and 
pertinents,  Alt, 

Personal  and  Real. 

1.  An  onerous  assignee  to  an  herit- 

able bond  of  annualrent  not 
feudalized,  who  takes  infeftment 
on  the  unexecuted  precept  in 
the  bond,  is  not  affected  by  the 
back-bond  of  his  cedent,  110. 

2.  An  adjudger  on  account  of  a  per- 

sonal debt,  or  a  trustee  for  credi- 
tors^ is  equally  unaffected  by  the 
debtor's  personal  obligations  as 
an  heritable  creditor  or  an  one- 
rous purchaser  is ;  and  the  doc- 
trine of  taking  iemium  ei  taU,  in 
so  far  as  relates  to  personal 
obligations  affecting  the  debtor, 
has  no  place  in  the  case  of 
feudal  rights,  120. 

3.  The  principle  of  the  feudal  law  is 

clear,  that  no  feudal  right  can 
be  burdened  with  a  persooul 
right,  and  if  the  feudal  right  re- 
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mains  in  the  debtor,  the  a^udger 
takes  it  out  of  him  by  the  adju- 
dication. The  reason  that  dis- 
positions are  not  required  to  be 
recorded  is,  that  they  are  mere 
personal  deeds,  125. 

4.  Where   the    heir   of   investiture 

neglects  a  recorded  personal 
deed  of  entail,  and  makes  up  a 
fee-simple  title,  neither  his  herit- 
able creditors,  nor  his  personal 
creditors  adjudging,  will  be  af- 
fected by  the  entail,  1 69. 

5.  Where    the   heir  of   investiture 

neglects  a  recorded  personal 
deed  of  entail,  and  makes  up  no 
title  to  the  estate,  but  possesses 
on  apparency,  his  creditors, 
whether  real  or  personal,  may 
charge  him  to  enter  heir  to  his 
predecessor,  and  then  adjudge 
the  estate,  174. 

6.  The  creditors  of  an  heir  of  entail, 

who  has  no  title  to  the  estate  in- 
dependently of  the  entail,  cannot 
attach  the  estate  if  the  entail 
remains  personal,  nor  will  the 
circumstance  of  the  entail  not 
being  recorded  avail  the  credi- 
tor, 186. 

7.  If  an  heir  of  entail  possesses  with- 

out the  entail  ever  having  been 
completed  by  infeflment,  and  if 
he  is  not  the  heir  of  investiture, 
his  right  will  be  affected  by  all 
the  qualities  and  conditions  of 
the  entail,  and  no  creditor  or 
purchaser  can  say  that  he  deals 
with  such  an  heir  on  the  faith 
of  the  record,  193. 

8.  A  personal  right  to  lands,  like 

every  other  personal  right,  is 
affected  by  every  quality  or 
condition,  though  not  appearing 
upon  record.  The  records  have 
nothing  to  do  with  personal 
nghts  to  lands,  1 94. 


9.  Where  a  party  is  not  heir  of  in- 
vestiture, but  has  right  to  an 
estate  under  two  personal  titles, 
the  one  free  and  the  other  fet- 
tered, and  he  possesses  without 
completing  either  title,  obliga- 
tions cannot  be  made  good 
against  the  estate  after  his  death, 
195. 

10.  Where  a  party  goes  back  to  a 
remote  ancestor,  and  connects 
himself  with  a  feudal  right,  his 
creditors  are  free  from  the  qua- 
lifications of  any  personal  right; 
but  where  the  party  connects 
himself  with  one  who  has  merely 
a  personal  right,  his  creditors 
must  take  that  right  with  all  its 
qualifications,  199. 

11.  An  entail  feudalized  but  not  re- 

corded does  not  exclude  those 
creditors  of  the  heir  possessing 
under  it  from  attaching  the 
estate,  whose  debts,  whether 
personal  or  real,  were  contracted 
prior  to  the  date  of  recording, 
201. 

12.  An  entail  not  recorded  has  no 
force,  and  is  equal  to  an  entail 
not  yet  existing,  in  reference  to 
any  third  party  contracting  with 
the  heir  possessing  under  it. 
Debts  contracted  by  heirs  pos- 
sessing under  an  unrecorded 
entail  are  in  the  same  situation 
as  entailer's  debts,  and  the  credi- 
tors are  not  affected  by  any  sub- 
sequent recording  of  the  entail, 
220. 

13.  Infeftment  upon  an  onerous  en- 

tail, in  which  the  entailer  is 
institute,  and  against  whom,  as 
well  as  against  the  other  heirs, 
the  prohibitions  are  directed, 
excludes  those  creditors  of  the 
entailer  from  attaching  the  estate 
where    debts  were    not    made 
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real  prior  to  the  infefltment, 
221. 

14.  Where  the  heir  of  investiture 
makes  up  a  title  to  the  estate  to 
the  exclusion  of  a  disponee  un- 
der a  preferable  personal  title, 
rights  granted  by  the  heir,  and 
made  real  before  the  disponee 
has  established  his  preferable 
claim,  will  be  good  against  the 
estate  although  the  right  of  the 
heir  should  afterwards  be  re- 
duced, 243. 

15.  A  feudal  investiture  is  not  liable 

to  be  defeated,  qualified,  or 
abated^  by  any  condition  or  ob- 
ligation that  is  not  incorporated 
in  the  texture  of  the  owner*s  in- 
feftment.  All  such  obligations 
or  conditions  are,  therefore,  in- 
effectual in  a  question  with  an 
onerous  and  bona  fide  purchaser 
from  such  feudal  owner,  250. 

1 6.  A  feudal  owner  may  have  come 

under  engagements  with  respect 
to  the  disposal  of  his  property, 
or  he  may  have  granted  back- 
bonds or  separate  obligations  in 
abatement  or  alteration  of  the 
quality  or  condition  of  his  inter- 
est in  the  lands ;  but  unless 
these  obligations  are  incorpo- 
rated in  his  investiture,  they  do 
not  efface,  or  at  all  modify  or 
impair  his  real  connexion  with 
the  subject  as  established  and 
vouched  by  his  documents  of 
feudal  right — the  charter  and 
sasine.  These  obligations  are 
extrinsic  of  the  investiture  of 
property,  and  do  not  take  away, 
or  at  all  touch  the  power  natur- 
ally incident  to  the  state  or  con- 
nexion with,  and  actual  com- 
mand over  the  subject,  251. 

17.  The  records  do  not  invest  a  pur- 

chaser with   absolute  and  im- 


pregnable security.  They  do 
not  defend  him  against  every 
imaginary  ground  of  challenge 
of  his  author's  right.  A  pur- 
chaser is  not  protected  where 
his  author's  feudal  investiture, 
although  ex  facie  regular,  is  in- 
trinsically vitious,  as  involving 
a  falsehood  in  its  texture,  and 
assuming  that  for  true  which 
never  happened,  255. 

18.  Although  rights  granted  by  the 

heir  of  investiture,  and  made 
real  before  the  disponee  under 
a  preferable  personal  title  has 
established,  his  right  will  be 
good  against  the  estate,  an  ad- 
judication led  by  a  personal 
creditor  of  the  heir  during  the 
dependence  of  an  action  of  de- 
clarator at  the  disponee's  in- 
stance will  be  excluded,  259. 

19.  An  obligation  ad  factum  prestan- 

dum^  if  made  the  condition  of  a 
feudal  grant,  and  if  it  enter  the 
investiture  of  the  disponee,  may 
be  enforced  against  a  singular 
successor,  although  neither  de- 
clared a  real  burden  nor  pro- 
tected by  an  irritancy,  269. 

20.  If  a  condition  in  a  feudal  grant 

is  conceived  in  terms  to  make  it 
real,  and  is  not  objectionable  on 
any  other  ground,  no  irritant 
clause  is  necessary  to  give  it 
effect  against  singular  succes- 
sors. If  it  is  clearly  personal 
or  exposed  to  objections,  an 
irritant  clause  will  not  support 
it,  279. 

21.  An  irritancy  will  not  make  a 
personal  burden  real,  although, 
when  the  words  are  not  suffi- 
ciently precise,  it  may  be  of  use 
to  explain  the  intention  of  the 
parties,  283. 

22.  In  order  that  an  obligation  in 
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favour  of  a  disponer  may  run 
with  the  land,  and  so  be  effec- 
tual against  singular  successors, 
it  is  necessary  that  it  be  declared 
a  real  burden  on  the  land,  and 
not  conceived  a  burden  upon 
the  disponee  merely,  293. 
23.  The  right  to  claim  a  share  of  the 
expense  of  a  mutual  gable  from 
the  adjoining  proprietor  is  a 
real  right,  and  passes  by  a  con- 
veyance of  the  tenement  with- 
out any  special  mention  of  it, 
300. 

Possession. 

1.  The  possession  of  a  vassal  is  the 
possession  of  the  superior.  A 
superior,  therefore,  after  con- 
veying the  superiority  of  the 
subject  to  a  party,  but  still  re- 
taining it  in  his  own  titles,  may 
re-acquire  it  by  the  vassal  in 
the  lands  obtaining  an  entry 
from  him,  instead  of  from  tne 
party  to  whom  the  right  of  su- 
periority had  been  conveyed, 
369. 

2.  Possession  under  a  prescriptive 

title  must  be  continuous,  peace- 
able, uninterrupted,  and  exclu- 
sive, 378. 

3.  A  divided  possession  will  not 
establish  a  title  to  exclude,  393. 

4.  Possession  of  the  surface  in  vir- 
tue of  a  title  to  the  lands,  with- 
out continuous  working  of  the 
coal  beneath  it  for  forty  years, 
is  not  sufficient  to  prescribe  a 
right  to  the  coal,  in  competition 
with  an  express  reservation  to 
the  coal  in  a  prior  or  preferable 
infeftment,  409. 

5.  Prescriptive  possession  under  a 

title  to  a  patronage  is  not  con- 
stituted by  a  single  act  of  pre- 
sentation, 416. 


6.  Possession  under  a  charter  of 
adjudication  for  forty  years  from 
the  expiry  of  the  legal,  vests  an 
absolute  right  of  property  in  the 
adjudger,  without  a  declarator 
of  expiry  of  the  legal,  432. 

7.  The  possession  of  heirs  on  appa- 

rency, or  disponees  on  a  personal 
title,  is  reckoned  in  the  period 
of  prescription,  where  the  title 
is  a  charter  and  sasine,  433. 

8.  Can  the  possession  of  a  disponee 
be  conjoined  with  that  of  an 
heir  possessing  an  infeftment 
proceeding  upon  retours  or  pre- 
cepts of  clare  constat^  where  the 
possession  of  the  heir  has  not 
extended  to  forty  years  ?  440. 

9.  Immemorial  possession  of  a  ser- 

vitude openly  and  continuously 
had,  implies  a  grant  of  servitude, 
461. 

10.  The  possession  of  a  party  pos- 

sessing on  a  title  bearing  a  re- 
version in  gremio,  is  the  posses- 
sion of  the  reverser,  and  the 
reverser*8  right  is  saved  from 
the  negative  prescription,  467. 

11.  In  order  to  prevent  a  right  of 

reversion  being  lost  by  the  po- 
sitive prescription,  it  is  neces- 
sary that  the  reversion  be  clearly 
expressed  in  the  infeftment  of 
the  party  possessing  the  lands. 
A  general  reference  to  a  rever- 
sion engrossed  in  the  prior  titles 
is  not  sufficient,  469. 


Prescription. 

L  A  feudal  right  of  property  can- 
not be  lost  by  the  negative 
prescription,  316. 

2.  An  unrecorded  sasine  is  not  a 
sufficient  title  to  prescription, 
324. 

3.  Extrinsic  objections  to  a  title  are 
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lost  by  the  negative  prescript 
tion,  824. 

4.  Intrinsic  objections  to  a  title  may 
be  pleaded  at  any  time^  not- 
withstanding the  lapse  of  pre- 
scription, 836. 

5.  An  adjudication,  although  fol- 
lowed by  charter  and  sasine, 
if  not  accompanied  by  posses- 
sion, is  lost  by  the  negative 
prescription,  337. 

6.  All  inquiry  into  prior  titles  is 
excluded  by  the  positive  pre- 
scription, even  although  the 
prior  title  is  narrated  m  gremto  of 
the  title  on  which  prescription 
is  pleaded,  338. 

7.  A  prescriptive  title  almost  al- 
ways implies  some  falsehood 
connected  with  it  A  title 
perfectly  good  requires  no  pre- 
scription, prescription  being  only 
necessary  to  cure  bad  titles, 
842. 

8.  A  superior,  after  conveying  the 
superiority  to  a  party,  but  still 
retaining  it  in  his  own  titles, 
may  re-acquire  it  by  the  vassal 
in  the  lands  obtaining  an  entry 
from  him,  instead  of  from  the 
party  to  whom  the  right  of  su- 
periority4iad  been  conveyed, — 
the  vassaFs  possession  being 
held  to  be  the  possession  of  the 
superior  by  whom  the  entry  was 
granted,  369. 

9.  Infeftments  proceeding  upon  re- 

tours  or  precepts  of  clare  constat 
are  a  sufficient  title  for  prescrip- 
tion without  their  warrants,  372. 

10.  Heirs  founding  upon  infeftments, 
proceeding  upon  retours  or  pre- 
cepts of  clare  constat,  are  not 
bound  to  produce  their  original 
charters,  although  they  may  be 
extant,  373. 

11.  If  an  heir  founding  upon  infeft- 


ments, proceeding  upon  retours 
or  precepts  of  clare  constat,  were 
to  produce  his  original  charter, 
and  it  were  to  be  found  null 
and  void,  it  would  not  deprive 
the  party  of  his  prescriptive 
title,  376. 

12.  A  divided  possession  will  not 
establish  a  title  to  exclude,  393. 

13.  A  reservation    in   favour  of  a 

superior  not  expressed  in  the 
original  investiture,  and  unac- 
companied by  any  act  of  pos- 
session of  the  reserved  subject 
by  the  superior,  will  not  de- 
prive the  vassal  of  his  right  to 
the  subject  reserved,  although 
the  reservation  may  have  been 
contained  in  his  titles  for  up- 
wards of  forty  years,  403. 

14.  Possession  of  the  surface,  in 
virtue  of  a  title  to  the  lands, 
without  continuous  working  of 
the  coal  beneath  it,  for  forty 
years,  is  not  sufficient  to  pre- 
scribe a  right  to  the  coal  in 
competition  with  an  express  re- 
servation of  the  coal  in  a  prior 
and  preferable  infeflment,  409. 

15.  A  single  act  of  presentation 
under  a  title  to  a  patronage,  is 
not  sufficient  to  constitute  pre- 
scriptive possession,  416. 

1 6.  Possession  upon  a  charter  of  ad- 
judication for  forty  years  from 
the  expiry  of  the  legal,  vests  an 
absolute  right  of  property  in  the 
adjudger,  without  a  declarator 
of  expiry  of  the  legal,  432. 

17.  Where  the  title  of  prescription 
is  a  charter  and  sasine,  the  in- 
termediate possession  of  heirs 
on  apparency,  or  of  disponers  on 
a  personal  title,  is  reckoned  in 
the  period  of  prescription,  433. 

18.  A  singular  successor,  though  un- 
infefl,  is  entitled  to  ple4id  the 
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positive  prescription,  if  he  can 
connect  with  an  infeflment,  439. 

19.  Can  a  disponee  from  an  heir 
possessing  on  infefunents  pro- 
ceeding upon  retours  or  pre- 
cepts of  dare  constat,  conjoin  his 
possession  with  that  of  his  au- 
thor, where  the  possession  of  the 
latter  has  not  extended  to  forty 
years!  440. 

20.  A  clause  of  parts  and  pertinents 

is  a  sufficient  title  on  which  to 
prescribe  a  right  of  property  in 
a  subject  expressly  included  in 
the  titles  of  another  party,  441. 

21.  A  positive  servitude  may  be  lost 
by  the  negative  prescription, 
even  although  it  is  engrossed  in 
the  title  of  the  servient  tene- 
ment, 448. 

22.  A  negative  servitude  cannot  be 
lost  by  prescription,  except  by 
continuous  acts  for  forty  years 
on  the  part  of  the  owner  of  the 
servient  tenement  inconsistent 
with  the  servitude,  450. 

23.  Although  a  party  cannot  acquire 
a  right  of  property  by  prescrip- 
tive possession  on  a  boundirg 
title  having  no  clause  of  parts 
and  pertinents,  he  may  on  such 
a  title  acquire  a  right  of  servi- 
tude, 456. 

24.  A  right  of  reversion  recorded  in 

the  Register  of  Sasines,  is  no 
bar  to  the  positive  prescrip- 
tion, 464. 

25.  As  long  as  a  person  possesses  on 
a  right  bearing  a  reversion  in 
(P*einiOy  his  possession  is  that  of 
the  reserver,  and  the  reserver's 
right  must  bo  saved  from  a 
negative  prescription.  But  the 
exception  in  the  Statute  1617 
does  not  hinder  a  party  from 
acquiring  a  right  which  he  had 
not  before.    It  would  be  against 


that  Statute  to  hold  that  a  re- 
gistered reversion  was  a  perpe- 
tual bar  to  prescription,  467. 

26.  In  order  to  prevent  a  right  of 

reversion  being  lost  by  the  posi- 
tive prescription,  it  is  necessary 
that  the  reversion  be  clearly 
expressed  in  the  infeftment  of 
the  party  possessing  the  lands. 
A  general  reference  to  a  rever- 
sion engrossed  in  the  prior 
titles  is  not  sufficient,  469. 

27.  The  running  of  the  positive  pre- 
scription is  suspended  by  the 
minority  of  the  verua  domi- 
nus,  470. 

28.  The   positive   prescription   does 

not  run  against  persons  having 
a  contingent  right  in  an  estate, 
but  only  against  such  persons 
as  have  a  right  to  the  estate 
vested  in  them.  An  heir  of  en- 
tail, therefore,  cannot  plead  upon 
his  minority  to  interrupt,  unless 
he  has  in  him  a  right  to  the 
estate,  such  as  to  entitle  him  to 
compete  witli  the  person  in 
possession,  477. 

29.  Minority  interrupts,  but  it  must 

be  the  minority  of  a  person 
having  a  right  to  compete. 
Minority  can  never  be  sus- 
tained when  pleiuled  by  any 
person  not  having  a  right  to 
compete  for  and  to  evict  the 
estate  from  the  person  in  pos- 
session, 480. 

Prescriition  of  Hetolrs. 

1 .  All  challenge  of  retours  is  barred 
by  the  vicennial  prescription,  as 
well  in  the  case  of  heirs  of  pro- 
vision as  of  heirs  jure  san- 
guinisy  583. 

2.  A  party  served  heir  cannot  be 

disturbed  in  his  rights  as  heir 
after    twenty    years,    by    any 
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action  brought  by  another  per- 
son claiming  to  be  heir.  But 
the  party  so  served  heir  may  be 
disturbed  by  any  person  who 
comes  in  with  a  stronger  title 
than  that  of  mere  hardship,  593. 
3.  There  is  no  authority  for  the 
doctrine,  that  mere  heirs  of  pro- 
vision, who  are  not  heirs  jure 
aanguinisyQSLxmoi  plead  the  vicen- 
nial prescription,  599. 

Prescription  on  Double  Titles. 

1.  Where  a  party  having  a  right  to 

lands  under  two  titles,  the  one 
limited  and  the  other  absolute, 
completes  his  title  under  the 
latter,  and  possesses  upon  it  for 
forty  years,  the  former,  although 
the  preferable  and  governing 
title,  is  extinguished  by  pre- 
scription, 510. 

2.  Where  a  party  having  right   to 

lands  under  two  titles,  does  not 
complete  his  title  under  either, 
but  possesses  on  apparency  for 
forty  years,  the  former  is  not 
extinguished  by  prescription, 
but  remains  the  preferable  and 
governing  title,  522. 

3.  Where  a  party  having  right  to 

lands  under  two  titles,  both  of 
which  are  unlimited,  but  con- 
tain dififerent  destinations,  ne- 
glects the  one  last  in  date,  and 
completes  his  title  under  the 
other,  the  former  remains  the 
governing  title,  and  is  not  ex- 
tinguished by  prescription,  531. 

4.  The  dominium  utile  may  be  con- 

solidated with  the  dominium  di- 
rectum^ by  prescriptive  possession 
of  the  former,  following  on  a 
title  to  the  latter,  although  the 
effect  of  the  consolidation  may 
be  to  bring  the  former  under 
the  fetters  of  a  strict  entail,  534. 


5.  Ought  the  doctrine  of  consolida- 
tion by  prescription  to  be  limited 
to  the  case  where  the  two  fees 
of  property  and  superiority  are 
destined  to  the  same  series  of 
heirs?  581. 

Real  Burden. 

1 .  A  reserved  real  burden  must  be 

precise  in  the  amount  of  the 
sum,  and  in  the  name  of  the 
creditor, — must  be  declared  a 
burden  on  the  lands,  and  not  on 
the  disponee  merely, — and  must 
also  be  engrossed  in  the  sasine 
by  which  the  burdened  estate 
is  conveyed,  1. 

2.  No  unknown   or   indefinite  en- 

cumbrance can  be  created  on 
lands  so  as  to  have  the  effect  of 
a  real  security  in  competition 
with  creditors  and  singular  suc- 
cessors, whatever  the  intention 
of  the  granter  may  have  been, 
11. 

3.  A  legal  burden  is  not  a  qucestio 

voluntatis^,  but  must  be  deter- 
mined by  the  legal  import  of 
the  deeds,  whatever  may  have 
been  the  intention  of  the  parties, 
15. 

4.  No  technical  form  of  expression 
is  required  for  the  constitution 
of  a  real  burden,  but  the  in- 
tention to  impose  a  burden  on 
land  must  be  expressed  in  the 
most  explicit,  precise,  and  per- 
spicuous manner.  In  a  clause 
by  which  onerous  singular  suc- 
cessors are  to  be  affected  there 
must  be  no  room  for  ambiguity, 
19. 

5.  A  reserved  real  burden  may  be 
effectually  constituted  in  a  pro- 
curatory  of  resignation  ad  re- 
manentiam,  23. 
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6.  A  reserved  real  burden  is  car- 

ried by  a  general  service,  27. 

7.  A  reserved  real  burden  is  trans- 

missible by  assignation,  29. 

Reserved  Real  Burden. 
See  Real  Burden. 

Reserved  Faculty  to  Buiiden. 
See  Faculty  to  Burden. 

Retours. 

1.  Infeftments  proceeding  upon  re- 

tours  are  a  sufficient  title  for 
prescription  without  their  war- 
rants, 372. 

2.  Heirs  founding  upon  infeftments 

proceeding  upon  retours  are  not 
bound  to  produce  their  original 
charter,  although  it  may  be  ex- 
tant; and  if  it  were  produced, 
and  found  to  be  null,  it  would 
not  deprive  the  party  of  his  pre- 
scriptive title,  373. 

3.  Can  the  possession  of  an  heir  pos- 

sessing on  infeftments  proceed- 
ing upon  retours  bo  conjoined 
with  that  of  a  disponce  from  the 
heir,  where  the  possession  of 
the  latter  has  not  extended  to 
forty  years  ?  440. 

•1.  All  challenge  of  retours  is  barred 
by  the  vicennial  prescription, 
as  well  in  the  case  of  heirs  of 
provision  as  of  heirs  jure  san- 
guinis, 583. 

i).  A  party  served  heir  cannot  be 
disturbed  in  his  rights  as  heir 
after  twenty  years  by  any  action 
brought  by  anotlier  person  claim- 
ing to  be  heir.  But  the  party 
so  served  heir  may  be  dii^turbed 
by  any  person  who  comes  in 
with  a  stronger  title  than  Uiat 
of  mere  heirship,  593. 
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6.  There  is  no  authority  for  the  doc- 
trine, that  mere  heirs  of  provi- 
sion, who  are  not  heirs  jure  san- 
guinis, cannot  plead  the  vicennial 
prescription,  599. 

Reversion. 

1 .  A  right  of  reversion  recorded  in 

the  Register  of  Sasines  is  no 
bar  to  the  positive  prescrip- 
tion, 464. 

2.  Tlie  possession  of  a  party  pos- 

sessing on  a  title  bearing  a 
reversion  in  gremio,  is  the  pos- 
session of  the  reverser,  and  the 
reverser's  right  must  be  saved 
from  the  negative  prescription. 
But  the  exception  in  the  Statute 
1617  does  not  prevent  a  party 
from  acquiring  what  he  had  not 
before,  467. 

3.  No  right  of  reversion  is  good 
unless  it  is  registered  or  incor- 
porated in  the  titles,  470. 

4.  No  reversion  can  be  Siiid  to  be 

incorporated  in  a  sasine  unless 
the  import  of  it  is  clearly  ex- 
pressed in  it,  47(>. 

Servitude. 

1.  A  positive  servitude  may  bo  lost 

by  the  negative  prescription, 
even  although  it  is  engrossed  in 
the  servient  teneuuMit,  41J5. 

2.  A  negative  servitude  cunnot  be 
lost  by  prescription,  except  by 
continuous  acts  for  forty  years, 
on  the  part  of  the  owner  of  the 
servient  tenement,  inconsistent 
with  the  servitude,  450. 

3.  A  right  of  servitude  may  be  ac- 
quired by  prescriptive  possession 
under  a  bounding  title  having 
no  clause  of  parts  and  \Hivii- 
nents,  456. 

4.  A  servitude  is  an  licritable  right 

accessary  to  heritable  propei'ty, 

;)  L) 
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and  doc8  not  require  special 
notice  in  the  feudal  conveyance 
either  of  the  dominant  or  ser- 
vient tenement  Immemorial 
possession  of  a  servitude  openly 
and  continuously  bad  implies  a 
grant  of  servitude,  4(51. 


Tkust. 

1.  A  conveyance  to  trustees  for 
behoof  of  a  parent  in  liferent, 
and  his  children  nascUuri  in  fee, 
imports  a  fee  in  the  children, 
and  a  liferent  merely  in  the 
parent,  685. 


THE  END. 
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